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IN THE INCOME TAX APPELLATE TRIBUNAL 

MUMBAI BENCHES “K, MUMBAI 

 

Before Shri R.S.Syal, AM and Shri Vijay Pal Rao, JM 
 

S.A.No.07/Mum/2013 

(Arising out of ITA No.7786/Mum/2012 : Asst.Year 2008-2009) 
M/s.3i Infotech Limited 

Tower No.5, 3
rd

 Floor to 6
th

 Floor 

International Infotech Park, Vashi 

Mumbai – 400 703. 

PAN : AAACI5205Q. 

The Dy.Commissioner of Income-tax 

Range 10(3) 

Mumbai. 

(Applicant) 

 

 

Vs. 

(Respondent) 
 

Applicant by : Shri Nitesh Joshi 

Respondent by : Shri Dipak Kumar Sinha 

 

Date of Hearing : 01.02.2013.  Date of Pronouncement : 01.02.2013. 

 

O R D E R 

 

Per R.S.Syal, AM : 

By means of the present stay application the assessee seeks to get 

the stay of outstanding demand amounting to �18,87,67,930 for 

assessment year 2008-2009, till the final disposal of the appeal. 

 

2. The facts of the present stay application indicate that originally this 

application was filed showing amounting of demand outstanding at 

�18,87,67,930. The case came up for hearing on an earlier occasion. It 

was adjourned at the request of the assessee for the reason that the 

assessee had filed rectification application and stay applications before 

the authorities below, which were not disposed off till then. Today, the 

learned AR presented himself before the Tribunal by stating that the 

original order passed by the Assessing Officer has been now rectified on 

application of the assessee. A copy of the rectification application dated 
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December 2012 has been placed on page 313 of the paper book. Apart 

from other issues, the assessee stated in this application filed before the 

A.O. that there were TDS certificates available with it to the tune of 

�26.85 crore as against which credit of only �18.28 crore was allowed 

against the due tax. The assessee requested for grant of credit in respect 

of the balance TDS certificate amounting to �8.57 crore. The Assessing 

Officer passed order u/s 154, a copy of which is available on page 8 of 

the assessment order. After accepting the assessee’s contention on 

certain other issues, he reduced the total amount of outstanding demand 

to  �7,55,06,298. A copy of Notice of demand dated 18.01.2013  

showing this amount as outstanding, is available on pages 5 to 7 of the 

paper book. As regards the assessee’s contention for allowing TDS for 

the remaining amount of TDS certificates, the A.O. mentioned in his 

order u/s 154 dated 18.01.2013 that : “With regards to TDS claim of the 

assessee, same is allowed as per matching available in the system”.  The 

net result of the rectification proceedings on the question of allowing 

credit against TDS certificates is that no benefit for the remaining TDS 

certificates to the extent of  ��8.57 crore has been allowed. The assessee 

appeared before the authorities below in connection with grant of stay. It 

was directed to deposit a sum of �2.50 crore in three installments starting 

with �50 lakh on 31.01.2013 and �1 crore each on 20.02.2013 and 

18.03.2013. The assessee has duly deposited a sum of �50 lakh as per the 

direction of the Assessing Officer. A copy of challan dated 30.01.2013 is 

available on record. This shows that as against the revised demand of 

�7.55 crore computed by the Assessing Officer pursuant to his 
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rectification order u/s 154, a sum of �50 lakh has already been paid. This 

leaves the demand outstanding at �7.05 crore. The fact that the assessee 

has unadjusted TDS credit for the current year at �8.57 crore as 

mentioned in its rectification application, has not been denied by the 

A.O. in his order. Merely because the Department’s system does not 

indicate the said amount of TDS refund of �8.57 crore, it cannot be held 

that the assessee should be compelled to deposit the amount once again. 

It is for the Department to check the error in its system or point out  

fallacy in the assessee’s claim. There can be no question of penalizing 

the  assessee for no fault committed by it. If the assessee’s contention 

about the unallowed TDS credit of �8.57 crore had been incorrect, the 

A.O. should have made a mention of this in his order u/s 154. Prima 

facie it appears that there is unadjusted TDS amount of �8.57 crore 

against the current year’s income. Since the remaining amount 

outstanding at �7.05 crore is obviously less than the said amount of 

�8.57 crore, in our considered opinion the assessee cannot be pressed to 

deposit a further sum of ��2 crore as has been directed by the A.O. vide 

his order dated 23.01.2013. Considering the overall conspectus of the 

case, we grant stay of the remaining demand of  �7.05 crore till the 

disposal of appeal or for a period of 180 days from the date of this order, 

whichever is earlier.  The Department is at liberty to adjust the 

outstanding demand by allowing credit as per TDS certificates for which 

no credit has been so far allowed to the assessee. The Registry is directed 

to fix the present appeal for hearing on out of turn basis on 3
rd

 April, 

2013. An announcement to this effect was made on the conclusion of the 
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hearing.  The assessee has waived the right to separate notice of hearing.  

It is made clear that the assessee shall not be entitled to take any 

adjournment without just case.  If such an adjournment is sought, then 

this case shall be delisted from the priority list to be taken up in routine 

course. 

 

3. In the result, all the stay application is allowed.  

 

Order pronounced in the open Court on this 1
st
 day of February, 2013. 

 

 

 

 

Sd/- 

 

 

 

 

Sd/- 

(Vijay Pal Rao) (R.S.Syal) 

JUDICIAL MEMBER ACCOUNTANT MEMBER 

 

Mumbai : 1
st
 February, 2013. 

Devdas* 

 

Copy to :  

1. The Applicant. 

2. The Respondent. 

3. The CIT concerned 

4. The CIT(A) Mumbai. 

5. The DR/ITAT, Mumbai. 

6. Guard File.   

TRUE COPY.   

By Order 

 

      

Assistant Registrar, ITAT, Mumbai. 
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