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Per R.S.Syal ( AM) : 

This appeal by the assessee is directed against the order dated 

28.3.2011 passed by the Commissioner of Income-tax u/s 263 of the 

Act, in relation to the assessment year 2006-2007.  

 

2. Briefly stated the facts of the case are that the assessment in this 

case was completed u/s 143(3) determining total income at `13.65 

crore. During the year relevant to the assessment year under 

consideration,  the assessee raised funds by issue of Foreign Currency 

Convertible Bond (FCCB) and an amount of `2.35 crore was debited 

to the Profit and loss account as “Bond issue expenses”. The 

Assessing Officer allowed the claim u/s 37(1). The learned CIT 

noticed that since FCCB were convertible into equity shares at the 
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option of the bond holders at a future date, the expenditure was not 

eligible u/s 37(1). In his view, such amount was required to be 

considered within the purview of section 35D, being the amortization 

of preliminary expenses. The assessment order was set aside by 

holding it to be erroneous and prejudicial to the interest of revenue 

and the A.O. was directed to complete the assessment afresh after 

allowing a reasonable opportunity of being heard to the assessee.  

 

3. We have heard the rival submissions and perused the relevant 

material on record. From the impugned order it is noticed that the 

only dispute is about the deductibility in full or otherwise of the 

FCCB issue expenses amounting to `2.35 crore. Whereas the 

assessee claimed deduction for such expenditure u/s 37(1) in one go 

which was accepted by the A.O., the learned CIT opined that this 

expenditure should have been amortized over the period as per 

section 35D of the Act. It is noticed that this issue has come up for 

adjudication before several Benches of the Tribunal including the 

Mumbai Bench in the case of Mahindra & Mahindra v. DCIT [(2012) 

54 SOT 146 (Mum) (URO)]. The Tribunal in this case has held that 

expenses incurred with regard to FCCB are revenue in nature 

deductible in full in the year of incurring. No contrary decision has 

been brought to our notice by the learned Departmental 

Representative. In view of the fact that the Tribunal has held such 

expenses to be deductible, the assessment order taking similar view 

cannot be said to be erroneous and prejudicial to the interest of 

revenue so as to empower the CIT to revise such assessment order u/s 
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263. The scope of proceedings u/s 263 is confined to cases in which 

the assessment order is not only erroneous but also prejudicial to the 

interest of the revenue. If an issue is found to be settled in assessee’s 

favour, then the CIT can not pass revisional order.  Similarly if an 

issue is debatable, in the sense that two possible views exist on the 

issue and the AO has followed one of such legally possible views, 

then also the CIT cannot exercise his jurisdiction u/s 263 on this 

point.  In view of the availability of the afore-said order passed by the 

Mumbai Bench in the case of Mahindra & Mahindra (supra), we are 

of the considered opinion that the learned CIT was not correct in 

setting aside the assessment order by holding it to be erroneous. The 

impugned order is, therefore, vacated.  

 

4. प4रणामतः अपील6 �वीकतृ  क- जाती है । In the result, the appeal is 

allowed. 

 

Order pronounced on this 28
th

 day of June, 2013.                                
आदेश क- घोषणा :दनांकः        को क- गई । 

 

 

 

 

 

 

 

      Sd/-               Sd/- 

(Sanjay Garg) (R.S.Syal) 
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मंबईु  Mumbai;  :दनांक  Dated : 28
th

 June, 2013. 

Devdas* 
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