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Dear All,

As part of TEC's ongoing endeavor to spread awareness of avoidable blindness across
Gujarat, we have collaborated with Chartered Accountants' Association, Ahmedabad to
arrange a free eye check-up program for all of you - this includes providing free eye
check-up gift coupons to encourage regular eye examinations, create awareness for
problems like Cataract and Glaucoma and draw special attention to avoid Diabetic eye
diseases.

Eye diseases have no significant symptoms at the beginning or sometimes even before
the occurrence of permanent loss, so screening at early stage becomes crucial, WHO
states - 80% of the eye diseases are either avoidable or treatable when detected in time.
Glaucoma (second most common cause of blindness after Cataract) which is inherited
does not show any symptoms in early stages. 25% of the patients visit a doctor when
eyesight is lost in one eye and unfortunate 10% when eyesight is lost in both eyes. 2 out
of 10 people turn blind because of diabetes; hence people should be as diligent for eye
exam as they are for sugar control,

Eye check-up for kids becomes essential as 10% of kids have one eye weaker than the
other (Lazy eye) - this can be corrected only if detected and treated at early age.

Request each one of you to contact nearest Tej Eye Center branch to avail Free eye
checkup for yourself and your families at the earliest. Hurry!
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Manangl

CA. Ajit Shah
gjitshahca@yahoo.com

BeHappy, Livein Present

For every action undertaken by any human being, the ultimate object isto be happy. Happiness
is not a gross concrete product that can be purchased or borrowed from the market. Man,
today, is making greatest of effortsto attain that piece of happiness but unfortunately finding
it difficult. Many believe that life today isfull of sorrow and happinessis just an illusion or
it isamoment when we are not in distress, only then we seem to be happy. If it is so, what a
sorry state of affairsit is!

A man wantsto be happy every moment of his life but the truth is far from the expectation.
He is always found to be worrying about the past or anxious of the future and in the process
completely disassociated with the present. The easiest way to be happy and stay in present,
enjoy every moment forgetting past or the future.

One needs to be content with what he has but somehow we concentrate more on what we do
not have. We are not grateful to the Lord for all that has been bestowed upon us. | have a car
but if my neighbor has two, my happiness is lost. | have a small house but my business
partner has a bigger one, it makes me restless and agitated. Thinking about what we do not
have, we often forget to enjoy what we have. There are numerous reasons to be happy about
but somehow our focus shifts to ‘have nots' instead of ‘haves. This sense of discontent
within is the cause of al our sorrows. More often, this discontent is not because of not
having but somebody else having.

We are in a time when everybody is found in hustle and bustle of life. From morning to
evening man istrying to reach the pinnacle but somehow everything appearsto be misdirected
not knowing where is he going. In this run, he may attain materialistic prosperity but in the
process inner peace is lost somewhere.

There is a Russian proverb “ There is no sickness in the man, there is sick man.” There may
be certain unhappy incidents like death in a family, disease, divorce, deceit, dishonor etc.
All these are temporary testing times in life and one has to grow out of it. If you keep on
holding onto these incidents you are bound to remain unhappy all through your life.
Happinessin not in remembering and remaining in past, so forget the past. Happiness in not
in being anxious about the future because we do not know what happens next. Therefore
enjoy the present with what we have, be grateful for anything and everything you have and
that is the true happiness of life.

Don't let the silly little things steal your happiness.

@ Ahmedabad Chartered Accountants Journal | December, 2017 455



E d | tOf | al ackatariaco@yaho0.co.in

Economy on a High!

The year 2017 was undoubtedly one of the most happening and vibrant year since 1990 when
the Indian economy opened for foreign investors. The demonetization happened in November
2016 and its effects were felt till the beginning of the second half of 2017. The growth rate
slowed down for the Indian economy in 2017 but now it appears to be on the growth trajectory
once again. With the effects of GST and demonetization already behind us, the coming year
augurs well for the Indian economy. The latest UN report suggests that the Indian economy
will grow at 7.2 percent in the coming year and that will again be aworld beating GDP growth.

Sensex isalso on aroll and after some small corrections hitting it its record high every day. It
has managed to send astrong signal to the short sellersthat it isin no mood to give up its gains.
Itisat its peak high around 35700. The Indian markets have reacted positively to the BJP win
in Gujarat and Himachal Pradesh. The BJP win, which also gives an insight into the possible
outcome of the polls in 2019, comes as a reaffirmation for the continuation of the Narendra
Modi’s policies, keeping the markets upbeat.

The upward growth sentiment is also visible from the words of Prime Minister Modi wherein
an interview to one of the TV channels he said “as far as economic growth is concerned, you
will remember that in 2013-14 India was named in the ‘fragile five'. It was considered a lost
battle. Within three years, India has come out from the ‘fragile five’ and our economic policy
is being seen as a shining star with optimism and expectation. If you take average of three
years, we have brought inflation to 3% from 10%. Secondly FDI from $30 billion is now over
$60 billion. We brought down fiscal deficit to 3.5% from 4.5%. Current account deficit was
4%, we have got it down to between 1 and 2%.”

To another question on ease of doing business he said “India has actually jumped 42 places
and not 30 in ease of doing business after we assumed office. My personal belief isthat ease of
doing business is very good but in a country like India, the ultimate goal should be ease of
living. That is why my focus is more on ending struggles of the common man who has to fight
the system. The system should be proactive for the needs of the common man”.

Though there may be some warning signals appearing about the state of economy in section of
media and by some economists, the intent and the action of the government makes it absolutely
clear the Indian economy is marching ahead and best of times are yet to come. This government
IS not just trying to better the state of economy but also improve the state of living of the
citizens of the country.

CA.Ashok Kataria
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From the Presdent

CA. Kunal A. Shah
cakashah@gmail.com

Dear Members,

Wishing You a Very Happy and a Prosperous New
Year 2018!!!

Let our New Year’s resolution be : Start making our
dreams happen, by changing the old ways that keep
pulling us down. Let's make resolutions...and even
if we break them...let’s start again! Let’s fly higher
on the wings of our intuition and imagination and
achieve our desired goals.

The time barring assesments are over now and the
union budget 2018 is approaching fast. The
Government’s aggressive and impressive track
record in devising and implementing tough
economic initiatives is finaly paying off. The year
ison its last legs but there’s plenty of enthusiasm in
the stock markets, with the sensex crossing the 34K
mark.

India of late has upgraded infrastructure, raised
foreign investment limits and digitized approvals
and registrations. Another major step taken by the
government was the introduction of the Bankruptcy
and Insolvency Act, 2017. The act will make it
easier to exit or attempt a revival of a business,
thereby improving the nonperforming assets
(NPAs) dilemma for the financial services sector.
This will make it easier for financial institutions and
banksto deal with NPAs arising from failed corporate
ventures; it also helps firms by making the revival
process and/or liquidation easier.

GST was successfully launched this year but now
is facing some implementation problems. The focus
of the GST Council is clearly now on boosting
revenue collection. Nationwide launch of the e-way
bill from February 1 is expected to check evasion
by ensuring goods are tagged and tax paid.

One Kind Act A Day Could Work Wonders

Many people today feel hopeful that their lives will
improve, either their personal life or the world
around them. The news every day shows
widespread religious, cultural, and racial strife;
economic challenges for many; and mass migrations
of refugees. What can we do? How can we change
ourselves? Sometimes it seems impossible. But it's
really very simple. As Paramhansa Yogananda
taught, when we act in ways that positively affect
others, we also begin to change ourselves. Even
when we don’t have a particular quality or tendency,
simply acting in that way will begin to change us.

Patel Power Goes Business Class

Setting the stage for community development
through collaborative efforts , hundreds of Patidar
industrialists from Gujarat and abroad came to one
platform, at the Global Patidar Business Summit,
2018. Speaking on the occasion, Chief Minister Vijay
Rupani lauded the efforts of the Patidar community.

Activities at the Association:

To understand what is “Trust” — Its registration and
taxation , the accountant plus committee of CAA
had organized a lecture meeting on 18/12/2017 and
the topic was very well highlighted by the past
president CA Ajit C. Shah.

Every year Chartered Accountants Association,
Ahmedabad organizes cricket match between
President XI and Secretary XI. Also since last year
in addition to the said match, even a match between
Vice President X1 and Jt. Secretary XI was played
on 23 December, 2017. Both the matches were
won by the Secretaries.

A lecture on Companies Amendment Bill, 2017 by
CS M. C. Gupta was organized on 29/12/2017 in
which participants were enriched by the eminent
speaker on the subject.

A half day seminar was organized on 10/01/2018
on the topic of Tax Planning through HUF and
Family Arrangement by Dr. Girish Ahuja from Delhi
and Succession Planning, Inbound & Outbound
Investments and Liberalized Remittance Scheme by
CA. Rashmin Sanghvi from Mumbai. The seminar
was well responded by the participants and all the
participants were enriched by the knowledge shared
by both the eminent speakers.

I would like to conclude with a thought on
humanity — “You must not lose faith in humanity.
Humanity is an ocean; if a few drops of the ocean
are dirty, the ocean does not become dirty.
-Mahatma Gandhi

“All human actions have one or more of these seven
causes. chance, nature, compulsions, habit, reason,
passion, desire. — Aristotle

Wishing you a Happy Uttarayan and our
68" Republic Day!!

Looking forward to your support and participation
in future activities of the Association.

With best regards,

CA. Kunal A. Shah

President
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Invite, Accept and Renew
Depost under the

Companies Act, 2013 _
Riddhi Khaneja

riddhi.khaneja@gmail.com

Mukesh Pamnani ~
mukeshpamnani 23@gmail.com | 4

Financeisoneof thefirst most requirement for any
business. For corporates, raising finance through
depositsfrom publicisconsidered astheimportant
source. When there is a discussion of obtaining
funds, acceptance of deposits have been considered
one of the cheaper financid sourceinthe Corporate
Sector. Most of the deposits accepted by the
Companies are unsecured in nature, and therefore
to safeguard the interests of the depositors having
regard to the failure of some companies to meet
their obligationstothe depogtorsunder theprevious
Act, the CompaniesAct, 2013 hasmadeinnovative
and positive changes in the manner of invitation,
acceptance and renewal of deposits both from the
inner aswell asouter sourcesi.e. members& public
atlarge.

One of the major concern of corporates to accept
depositsisto minimize their existing dependence
on bank financeto meet their financid requirements.

Under the 1956 Act, acceptance of deposits from
members, directorsor their rel atives could be done
without any regulatory compliance, however under
Section 73 of the 2013 Act, a private company is
required to undergo a lot of formalities before
accepting any depositsfromits membersal so.

Exclusion of the Applicability:

Proviso to Section 73(1) read with rule 1(3) of
Companies (Acceptance of Deposits) Rules 2014
excludes banking Companies, NBFCs as defined
in the Reserve Bank of India Act, 1934 and
registered with Reserve Bank of India, a housing
finance company registered with National Housing
Bank established under the National Housing Bank
Act 1987 and any other company as may be
specified.

Who isa depositor ?

Rule 2(1)(d) under Chapter XV defines depositor
asunder ‘ Depositor’ means-

i. any member of the company who has made a
deposit with the company in accordance with
sub-section (2) of section 73 of theAct, or

ii. any personwho hasmadeadeposit withapublic
company in accordance with section 76 of the
Act.

Maximum Cap towhich a Company can accept
Deposits:

All Copprinies Eligible Comgmaies”

LT et Lighnles
can accepd deposits up to
35 % of fte Paicd up capdtal -
Frer Reserves fronn pmiii

(A) Conditionsfor Acceptanceof Depositsfrom
Members:

A company may, subject to

(i) the passing of a resolution in general
meeting; and

(i) subjecttosuchrulesasmay beprescribed
in consultation with the Reserve Bank of
India,

accept deposits from its members on such
termsand conditions, including the provision
of security, if any, or for the repayment of such
depositswith interest, as may be agreed upon
between the company and itsmembers, subject
to the fulfilment of the following conditions,
namely:—

a) issuance of a circular to its members
including therein astatement showing the
financial position of the company, the
credit rating obtained, the total number
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of depositorsand theamount due towards
deposits in respect of any previous
deposits accepted by the company and
such other particularsinsuchformandin
such manner as may be prescribed;

b) filing a copy of the circular along with
such statement with the Registrar within
30 days before the date of issue of the
circular,

c) depositing such sum which shall not be
lessthan 15% of theamount of itsdeposits
maturing during afinancial year and the
financial year next following, and keptin
a scheduled bank in a separate bank
account to be called asdepost repayment
reserve account;

d) providing such depositinsurance;

e) certifying that the company has not
committed any default in the repayment
of deposits accepted either before or after
thecommencement of thisAct or payment
of interest on such deposits; and

f)  providing security, if any for the due
repayment of the amount of deposit or the
interest thereon including the creation of
such charge on the property or assets of
the company.

In case when a company does not secure the
depositsor securessuch depositspartialy, then,
the deposits shall be termed as ‘“ unsecured
deposits’ and shall be so quoted in every
circular, form, advertisement or in any
document related to invitation or acceptance
of deposits.

(B) Acceptance of Deposit from Public by
certain Companies:

A public company having a net worth of not
less than one hundred crore rupees or a
turnover of not less than five hundred crore
rupees and which has obtained prior consent
of its membersin general meeting by means
special resolution and filed the same with the
Registrar, caninvitethe public for acceptance

of deposits. (Section 76(1) of theAct and Rule
2(e) of the Companies (Acceptance of
Deposits) Rules, 2014.)

However, a company exercising borrowing
[imit within the over-all limit not exceeding
aggregate of its paid up capital and free
reserves may accept deposit by an ordinary
resolution

An eligible Public Company may accept
depositsfrom persons other than its members.
It shall be required to obtain the rating
(including itsnetworth, liquidity and ability to
pay itsdeposits on due date) from arecognised
credit rating agency for informing the public
the rating given to the company at the time of
invitation of deposits from the public which
ensures adequate saf ety and therating shall be
obtained for every year during the tenure of
deposits.

A Govt. Company is eligible to accept deposits
including renewal thereof, if the amount of such
depositstogether with theamount of other deposits
outstanding ason the date of acceptanceor renewa
does not exceed 35% of the aggregate of the paid
up share capital and free reserves of the company.

Creation of Chargein caseof Secured Deposits:

A company accepting secured deposits from the
public shall within 30 days of such acceptance,
create a charge on its assets of an amount not less
than the amount of deposits accepted in favour of
thedeposit holders.

Restriction of usage of Deposit Repayment
reserve (DRR)

DRR shall not be used by the company for any
purpose other than repayment of deposits. [ Section
73(5)].

Tenure of Deposit:

No Company and the eligible company shall accept
or renew any deposit, whether secured or
unsecured, which is repayable on demand or upon
receiving a notice, within a period of less than six
monthsor more than thirty-six monthsfrom the date
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of acceptance or renewal of such deposit. [ Section
73(2)].

Exceptionsto above:

A company may, for the purpose of meeting any of
itsshort term requirementsof funds, accept or renew
such depositsfor repayment earlier than six months
fromthedate of deposit or renewal, asthe case may
be, subject to the condition that-

(& such deposits shall not exceed 10% of the
aggregate of the paid up share capital and free
reserves of the company, and

(b) such deposits are repayable not earlier than
three months from the date of such deposit or
renewal thereof.

Rate of interest of deposits/payment of
brokerage: Rule 3(6) —

No company or any Eligible company shall invite
or accept or renew any deposits in any form,
carrying arate of interest or pay brokeragethereon
at arate exceeding the maximum rate of interest or
brokerage prescribed by the RBI for acceptance of
deposits by NBFCs.

Who iseligibleto receive brokerage ?

Only the person who isauthorized, inwriting, by a
company to solicit depositsonits behalf and through
whom depositsare actually procured will beentitled
to the brokerage and payment of brokerage to any
other personfor procuring deposits shall bedeemed
to bein violation of these Rules.

Form and particulars of advertisements/
circulars[Rule4]

(1) Every company referredtoin section 73(2) and
an eligiblecompany, shall issueacirculartoall
its members and to the public respectively by
RPAD or speed post or by electronic modein
Form DPT-1. Circular may be published in
Englishlanguagein an English newspaper and
in vernacular language in a vernacular
newspaper havingwidecirculationinthe State
in which the registered office of the company
issituated.

(2) Every company inviting deposits from the
public shall upload acopy of thecircular onits
website, if any.

(3) Company shall not alow any other person to
issue or cause to be issued the circular on its
behalf, unlessit isissued on the authority.

(4) A copy should be delivered to the Registrar
not lessthan thirty days beforethe date of such
issue, signed by amagjority of thedirectors.

(5) It shall be valid until the expiry of 6 months
from the date of closureof thefinancial year in
whichitisissued or until the date onwhich the
financia statement islaid before the company
in AGM or, where the AGM for any year has
not been held, the latest day on which that
meeting should have been held, whichever is
earlier, and a fresh circular or circular in the
form of advertisement shall beissued, in each
succeeding financial year.

(6) Effective date of issuance: For the purpose of
thisrule, thedate of theissue of the newspaper
in which the advertisement appears shall be
taken asthe date of issue of the advertisement
and the effective date of issue of circular shall
be the date of dispatch of the circular.

Deposit Insurance[Rule 5]

The Ministry has made some practical amendments
from time to time with regard to the Deposit
Insurance criteria provided under Rule 5 of he
Companies(Acceptance of Deposits) Rules, 2014.
The latest amendment has been made vide
Notification Dated 11th May, 2017 in the
Companies (Acceptanceof Deposits) Amendment
Rules, 2017, wherein they have relaxed the need
to have adeposit insurance upto 31st March 2017
or till theavailability of adeposit insurance product,
whichever isearlier” .

Creation of Security [Rule 6]:

(1) For the purposes of providing security, every
company except the Government Company
inviting secured deposits shall provide for
security by way of a charge on its assets as
referred toin Schedulel 1 of theAct excluding
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intangible assets of the company for the due
repayment of the amount of deposit and interest
thereon for an amount which shal not be less
than the amount remaining unsecured by the
deposit insurance.

In the case of deposits which are secured by
thecharge onthe assetsreferred toin Schedule
[11 of the Act excluding intangible assets, the
amount of such depositsand theinterest payable
thereon shall not exceed the market value of
such assets as assessed by aregistered valuer.
For the purposes of this sub-ruleitis clarified
that the company shall ensurethat thetota value
of the security either by way of deposit
insurance or by way of charge or by both on
company’s assets shall not be less than the
amount of deposits accepted and the interest
payablethereon.

(2) The security (not being in the nature of a
pledge) for depositsasspecified in sub-rule (1)
shall be created in favour of atrustee for the
depositorson:

(8 specific movable property of the company,
or

(b) specific immovable property of the
company wherever situated, or any interest
therein.

Appointment of deposit trustees[Rule 7]:

Consent of deposit trusteeswith respect totheir
appointment:

Every company except a Government Company
shall issue a circular or advertisement inviting
secured depositsunlessit has appointed oneor more
deposit trustees for creating security. A written
consent shall be obtained fromthe deposit trustee(s)
beforetheir appointment and the same consent shall
appear in the circular or circular in the form of
advertisement.

Execution of deposit trust deed before issuing
advertisement:

The company shall execute adeposit trust deed in
Form No.DPT-2 at least 7 days before issuing the
circular or circular intheform of advertisement.

Certain personsnot to be appointed as deposit
trustees:

No person including a company that is in the
business of providing trusteeship services shall be
appointed asatrusteefor thedeposit holders, if the
proposed trustee —

a. isadirector, key manageria personnel or any
other officer or an employee of the company
or of its holding, subsidiary or associate
company or adepositor in the company;

b. isindebtedtothecompany, oritssubsidiary or
itshol ding or associate company or asubsidiary
of such holding company;

c. hasany material pecuniary relationshipwiththe
company;

d. hasenteredinto any guaranteearrangementin
respect of principal debts secured by the
depositsor interest thereon;

e. isrelatedto any person specified in clause (a)
above.

Removal of deposit trustees:

No deposit trustee may be removed after the issue
of circular or advertisement and before the expiry
of his term except with the consent of all the
directors present at ameeting of the board. In case
the company is required to appoint independent
directors, at |east oneindependent director shall be
present in such meeting of the Board

Dutiesof deposit trustees:

(1) ensurethat the assets of the company, together
with the amount of deposit insurance are
sufficient to cover therepayment of the principal
amount of secured deposits outstanding and
interest accrued thereon;

(2) satisfy himsdf that thecircular or adverti sement
inviting deposits does not contain any
informationwhichisincons sent withtheterms
of the deposit scheme;

(3) ensurethat the company does not commit any
breach of covenantsand provisionsof thetrust
deed;
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(4) takesuch reasonabl e stepsas may be necessary
to procure theinterest of deposit holders,

(5) take stepsto call a meeting of the holders of
depositors;

(6) supervisetheimplementation of the conditions
regarding creation of security for depositsand
thetermsof deposit insurance;

(7) do such acts as are necessary in the event the
security becomesenforceable;

M eeting of depositorsthrough deposit trustee:
[Rule 9]

Themeeting of all thedepositorsshall be called by
the deposit trustee on —

(1) requisitioninwriting signed by at | east onetenth
of the depositors in value for the time being
outstanding;

(2) the happening of any event, which constitutes
adefault or whichin the opinion of the deposit
trustee affectstheinterest of the depositors.

Form of application for deposits [Rule 10]:

I. No Company shall accept, or renew any
deposit, whether secured or unsecured, unless
an application, in the form prescribed by the
company, is submitted by the intending
depositor.

I1. Theapplication shall contain a declaration by
the intending depositor to the effect that the
deposit is not being made out of any money
borrowed by him from any other person.

Nomination [Rule 11]:
A depositor may, at any time, make a nomination.

Furnishing of deposit receiptstodepositors[Rule
12].

Every company shall, onthe acceptance or renewal
of adeposit, furnish to the depositor or hisagent a
deposit receipt for the amount received by the
company, within a period of two weeks from the
date of receipt of money or realization of cheques
which shall be signed by an officer of the company
duly authorized by the Board and shall state the
date of deposit, the name and address of the

depositor, the amount received by the company as
deposit, therate and periodicity of interest payable
thereon and the date on which the deposit is

repayable.

Maintenance of liquid assets and creation of
Deposit Repayment ReserveAccount [Rule 13]:

Every company except the Government Company
shall on or before the 30th day of April of each
year deposit the sum as prescribed in Act with any
scheduled bank and the amount so deposited shall
not be utilised for any purpose other than for the
repayment of deposits. The amount remaining
deposited shall not at any time fall below fifteen
percent of the amount of deposits maturing, until
the end of the current financial year and the next
financial year.

Registersof deposits[Rule 14]:

Any Company accepting deposits is required to
maintain one or more separate registersfor deposits
accepted/renewed with all the details as required
under Rule 14. Further it isalso required under the
said Rulethat theentry intheregister shall bemade
within 7 daysfrom the date of issuance of deposits
and that it shall be authenticated by a director or
secretary of the company or by any other officer
authorized by the Board for this purpose.

Return of depositsto befiled with the Registrar
[Rule16]:

Every company shall on or before the 30th day of
June, of every year, filewith the Registrar, areturn
in Form DPT-3 and furnish the information
contained therein as on the 31st day of March of
that year duly audited by the auditor of the
company.

Damagesfor fraud:

When a company fails to repay the deposit or part
thereof or any interest within the stipulated timeor
such further time as may be allowed by the
Tribunal, therefore it is deemed to be proved that
the deposits had been accepted with intent to
defraud the depositors or for any fraudulent
purpose, every officer of the company who was
responsiblefor the acceptance of such deposit shall,
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without prejudicetothe provisionscontained in sub-
section (3) of that section and liability under section
447, be personally responsible, without any
limitation of liability, for all or any of thelosses or
damages that may have been incurred by the
depositors. (Section 75(1))

Any suit, proceedings or other action may betaken
by any person, group of personsor any association
of personswho had incurred any loss asaresult of
thefailure of the company to repay the depositsor
part thereof or any interest thereon. (Section 75(2))

Disclosurein Board Report:
Rule 8 of the Companies (Accounts) Rules, 2014:

(v) The details relating to deposits, covered under
Chapter V of theAct:

Amount of Deposit Accepted

Amount that remained unpaid or
unclaimed at the end of the
financial year

There has been default in repayment of depositsor
paymentsof interest thereon duringthe year, details
are as under

Amount at the beginning of theYear

Maximum amount during the year

Amount at the end of the year

Depositswhich are not in
Compliancewith the requirement
of ScheduleV of theAct

Power s Conferred On National Company L aw
Tribunal:

1. Power To extend the repayment period:
Section 74(2) statesthat thetribunal may onan
application made by the company, after
considering the financial condition of the
company, theamount of deposit or part thereof
and theinterest payabl e thereon and such other
matters, allow further time as considered
reasonableto the company to repay the deposit.

2. Right of Depositor to approach NCLT:
Section 73(4) statesthat when acompany fails
to repay the deposit or part thereof or any

interest thereon under subsection (3), the
depositor concerned may apply to the Tribunal
for an order directing the company to pay the
sum due or for any loss or damageincurred by
him as a result of such non- payment and for
such other ordersasthe Tribuna may deem fit.

Directions to Company: To direct the
company to make repayment of the matured
depositsor for any loss or damageincurred by
him as aresult of non-payment.

Open doors to depositors: As per Section
245(1) (g) requisite number of depositor or
depositors may, if they are of the opinion that
the management or conduct of the affairs of
the company are being conducted in amanner
prejudicial to the interests of the company or
its members or depositors, file an application
beforethe Tribunal on behalf of the depositors
for seeking ordersincluding claiming damages
or compensation or demand any other suitable
action from or against—

- the company or its directors for any
fraudulent, unlawful or wrongful act or
omission or conduct or any likely act or
omission or conduct on itsor their part;

- the auditor including audit firm of the
company for any improper or misleading
statement of particulars madein his audit
report or for any fraudulent, unlawful or
wrongful act or conduct; or

- any expert or advisor or consultant or any
other personfor any incorrect or miseading
statement made to the company or for any
fraudulent, unlawful or wrongful act or
conduct or any likely act or conduct on his

part;

- to seek any other remedy as the Tribunal
may deemfit.

Liability of the Audit Firm: Section 245 (2)
states that when the depositors seek any
damagesor compensation or demand any other
suitable action from or against an audit firm,
the liability shall be of the firm as well as of

@ Ahmedabad Chartered Acoountants Journal | December, 2017 463



Invite, Accept and Renew Deposit under the Companies Act, 2013

each partner who was involved in making any
improper or misleading statement of particulars
intheaudit report or who acted in afraudul ent,
unlawful or wrongful manner.

6. Requisite depositors means: Section
245(3)(ii) states that the requisite number of
depositors provided in sub-section (1) shall not
belessthan one hundred depositorsor not less
than such percentage of the total number of
depositors as may be prescribed, whichever is
less, or any depositor or depositors to whom
the company owes such percentage of total
deposits of the company as may be prescribed.

More losses to the Company and to the Board
on making defaults:

A company shall not declare Dividend onitsequity
shares in case of non-compliance of provisions
rel ating to the acceptance of depositsunder theAct,
till such timethe deposits accepted have beenrepaid
with interest in accordance with the terms and
conditions of the agreement entered with the
depositors.

Disqualification of directors due to default in
payment of deposit:

Further with regard to default in payment of
depositsapart from other penaltiesand puni shments
the CompaniesAct, 2013 has made a strong catch
ontheresponsihilitiesof the Directorsand haslaid
down the heaviest penalty by disqualifying the
Directorson default in payment of deposit amount
and interest thereon for aperiod of oneyear or more.

As per Section 164(2): “No person who is or has
been aDirector of a Company which hasfailed to
repay the deposits accepted by it or pay interest
thereon or to redeem any debentures on the due
date or pay interest due thereon or pay dividend
declared and such failure to pay or redeem
continues for oneyear or more.”

Further as Per Rule 14(2) of the Companies
(Appointment & Qualificationsof Directors) Rules,
2014 whenever a Company fails to repay any
deposit as specified in sub-section 2 of Section 164,
the Company shall immediately file Form DIR9,

to the Registrar of Companies furnishing therein
the names and addresses of all the Directors of the
Company during the relevant financial years.

And when a Company fails to file Form DIR9
withintherelevant period of thirty daysof thefailure
that would attract the disqualification under sub-
section (2) of Section 164, officersof the Company
specifiedin clause (60) of Section 2 of theAct shall
bethe officersin default.

Classaction suit:

Theother classwhichisallowedtofileclassaction
suit is depositors, which is defined under the
Companies (Acceptance of Deposits) Rules, 20149
(inshort “ Deposit Rules’) as under:

(i). any member of the company who has made a
deposit with the company in accordance with the
provisions of sub-section (2) of section 73 of the
Act, or (ii). any person who has made a deposit
with a public company in accordance with the
provisions of section 76 of the Act.

(According to me the amendment section shall
not beincluded in theArticle, rather it shall be
explained whilediscussingthereevant section.)

Amendmentseffected:
1. ON 31.03.2015:
() inrule2, hsub-rule(l), inclause (c),-

(@) in sub-clause (vii), in Explanation (a), the
following proviso shall beinserted, namely:-

“Provided that unless otherwiserequired under
the Companies Act, 1956 (1 of 1956) or the
Securities and Exchange Board of IndiaAct,
1992 (15 of 1992) or rulesor regulationsmade
thereunder to allot my share, stock, bond, or
debenture within a specified period, if a
company had received any amount by way of
subscriptions to any shares, stock, bonds or
debentures before the 1 April, 2014 and
disclosed itinthebaance sheet for thefinancid
year ending on or before the 1% March, 2014
against which the allotment is pending on the
3lst March, 2015, the company shall, by the 1¢
June 2015, either return such amounts to the
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persons from whom these were received or
allot shares, stock, bonds or debentures or
comply with theserules”

(b) insub-clause(xii), initem (b),-

(A) for thewords* consideration for property”,
thewords* consideration for animmovable
property” shall be substituted;

(B) for the words “against the property”, the
words “against such property” shall be
subgtituted;

(¢) insub-clause (xii), in the explanation, for
thewords' referred tointhefirst proviso”,
thewords*“referredtointheproviso” shall
be substituted

(2) inrule 3, after sub-rule (7), the following
sub-ruleshall beinserted, namely:-

“(8) Every €ligible company shall obtain,
at least once in a year, credit rating for
deposits accepted by it in the manner
specified herein below and a copy of the
rating shall be sent to the Registrar of
Companies along with the return of
depositsin Form DPT-3;

Name of Agency Minimum I nvestment
Grade Rating

(@ The Credit Rating FA- (FA Minus)
Information Services
of IndiaLimited.

(b) ICRALtd MA- (MA Minus)

(©) Credit Analysisand CAREBBB (FD)
Research Ltd

(d) Fitch Rating India tA-(ind)(FD)
Private Ltd

(e) Brickwork Ratings BWRFA
IndiaPvt. Ltd

() SME Rating Agency | SMERAA”
of IndiaLtd.

(3) inrule 5, in sub-rule (1), for the proviso,
the following proviso shell be substitued,
namely:-

“Provided that the companies may accept
deposit without deposit insurance contract till
the31% March, 2016 or till theavailability of a

|0

deposit insurance product, whichever is
ealier”

ON 15.09.2016:

2. Inthe Companies (Acceptance of Deposits)
Rules, 2014 (hereinafter referred to as said
rules), inrule 2, in sub-rule (1), in clause (c),
for sub-clause (viii), the following shall be
substituted, namely:—

“(viii) any amount received from apersonwho,
at the time of the receipt of the amount, was a
director of the company or a relative of the
director of the private company:

Provided that the director of the company or
relative of thedirector of the private company,
as the case may be, from whom money is
received, furnishesto the company at thetime
of givingthemoney, adeclarationinwritingto
the effect that the amount is not being given
out of funds acquired by him by borrowing or
accepting loansor depositsfrom othersand the
company shall disclosethedetailsof money so
acceptedinthe

Board'sreport;”.
3.Inthesaid rules, inrule3,—

(a) for thewords* pai d-up share capita andfree
reserves’, wherever they occur, the words
“paid-up share capital, free reserves and
securities premium account” shall be
substituted;

(b) in sub-rule (8), in the Table, for item (e)
and entriesrelating thereto the following shall
be substituted, namely:-

ON 29.06.2016:

The Companies (Acceptance of Deposits)
Amendment Rules, 2016 notified on June 29,
2016, amending and expanding the list of
exempted Deposits.

Rule2 (1) ()

Under existing sub-clause (ix), compulsory
convertible bonds or debentures convertible
within a period of five years are included in
‘exempt Deposits’. Now, compulsorily
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convertible bonds or debentures convertible
within a period of ten years are included in
‘exempt Deposits'.

Under sub-clause (xi), any non-interest bearing
amount recelved or heldintrust. Theword‘or’

hasbeen replaced with*and' to clarify that any
non-interest bearing amount held in trust is
except from the ambit of ‘ Deposit’.

Amendment in the Rule 3 — specifying limits
for acceptance of depositsfrom members:

Insubrule(3), limitsfor accepting or renewing
any deposit from membersof apublic company
hasbeenincreased from*‘25%’ of the aggregate
of the paid-up share capital and free reserves
of the company to 35%".

For private companies, aseparatelimit hasbeen
prescribed for acceptance of depositsfrom its
members. Private companies may accept from
its members, depaosits not exceeding 100% of
the aggregate of the paid up share capital, free
reservesand secur ities premium account. For
public companies, securities premium account
isnot availablein calculating such limits.

Further, the company has to file details of
monies so accepted from members to the
Registrar in the manner as may be prescribed.

Amendment in theRRule 4

Advertisement inviting depositshasto be posted
on the website of the company.

Advertisement in Form DTP-1 now containsa
Disclaimer paragraph.

Amendment in the Rule 5

An exemption hasbeen granted from obtaining
deposit insurance till March 31, 2017, or till
theavailability of adeposit insurance product,
whicheverisearlier.

The following additional items areincluded
in ‘exempt Deposits' category under Rule 2
(D (c)

Sub clause (ixa): Money rai sed by issue of non-
convertibledebentures not constituting acharge

Invite, Accept and Renew Deposit under the Companies Act, 2013

on the company’s assets, and listed on stock
exchange.

Sub clause (xii): In the course of, or for the
purpose of,, the business:

(e): Advances received towards consideration
for providing future servicesin the form of a
warranty/ maintenance contract as per written
agreement/ arrangement, if the period for
providing such services does not exceed the
period as prevalent in common business
practice, or five years from the date of
acceptance of service, whichever isless.

(f): Amount received as an advance and as
allowed by any sectoral regulator/ in
accordance with directions of Government.

(9): Amount received as an advance for
subscription towards publication, whether in
print or in electronic, to be adjusted against
receipt of such publications.

If the above-mentioned amounts become
refundabl e, dueto non-availability of necessary
permission required or approval required, if
any, to deal in goods or provision of services
for which such amount is received, it will be
deemed to beadeposit ontheexpiry of 15days
from the day it becomes due for refund.

Sub clauses (xv) and (xvi): Any amount
received by way of subscription under Chit
Fund Act or SEBI’'s CIS Regulations.

Sub clause (xvii): Amounts of Rs. 25 lacs or
more received by a start-up company by way
of convertible note (convertible into equity
shares or repayable within a period not
exceeding 5 years from date of issue) in a
singletranche, from a person.

‘Start-up Company’ is defined to mean a
private company incorporated under the
Companies Act, 2013 or the Companies Act,
1956, and also fulfilling Start-up India
Guidelinesissued by the DIPP.

‘Convertible note’ has been defined to mean
an instrument evidencing receipt of money
initially as a debt, which is repayable at the
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option of the holder, or which is convertible
into such number of equity shares of the start-
up company upon occurrence of specified
events, and as per other terms and conditions
agreed to and indicated in the instrument.

Sub clause (xviii): Any amount received from
SEBI-registered Alternative I nvestment Funds,
Domestic Venture Capitalists and Mutual
Funds.

New Rule 16A Disclosure in Notes to the
Financial Statement

In case of private companies -money received
fromtheDirectorsand their relatives.

In case of other companies - money received
fromtheDirector.

ON 11.05.2017:

2. Inthe Companies (Acceptance of Deposits)
Rules, 2014 (hereinafter referred to as the
principa rules),—

(@ inrule 2, in sub-rule (1), in clause (c), in
sub-clause (xviii), after the words “Domestic
Venture Capital Funds” the words “,
Infrastructure Investment Trusts” shall be
inserted.

(b) in rule 5, in sub-rule (1), for the proviso,
the following proviso shall be substituted,
namely:—

“Provided that the companies may accept
depositswithout deposit insurance contract till
the 31st March, 2018 or till the availability of
deposit insurance product, whichever is
earlier).

ON 19.09.2017:

2. Inthe Companies (Acceptance of Deposits)
Rules, 2014 (hereinafter referred to as the
principa rules), in rule 3, in sub-rule (3), for
the proviso, thefollowing shall be substituted,
namely:-

“Provided that a Specified IFSC Public
company and a private company may accept

from its members monies not exceeding one
hundred percent of aggregate of the paid up
share capital, free reserves and securities
premium account and such company shall file
thedetailsof moniesso accepted tothe Registrar
in Form DPT-3.

Explanation.—For the purpose of thisrule, a
Specified IFSC Public company means an
unlisted public company which islicensed to
operate by the Reserve Bank of India or the
Securitiesand Exchange Board of Indiaor the
Insurance Regulatory and Development
Authority of India from the International
Financial Services Centre located in an
approved multi services Special Economic
Zoneset-up under the Speciad Economic Zones
Act, 2005 (28 of 2005) read with the Special
Economic Zones Rules, 2006:

Provided further that the maximum limit in
respect of deposits to be accepted from
members shall not apply to following classes
of private companies, namely.:—

() a private company which is a start-up, for
fiveyearsfrom the date of itsincorporation;

(i) aprivate company which fulfilsal of the
following conditions, namely:—

(a) which is not an associate or a subsidiary
company of any other company;

(b) the borrowings of such a company from
banks or financial institutions or any body
corporateislessthan twice of itspaid up share
capital or fifty crorerupees, whichever isless;
and

(c) such a company has not defaulted in the
repayment of such borrowings subsisting at the
time of accepting deposits under section 73:

Provided also that all the companies accepting
deposits shall file the details of monies so
accepted to the Registrar in Form DPT-3.”.

3. Inthe principa rules, in the Annexure, for
Form DPT”3, the following shall be
substituted, namely:—
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Situation or scenario of |ndian companies
accepting over seasdeposits:

Apart from complying the provisions of
CompaniesAct, 2013 one is aso required to
have a look at the Foreign Exchange
Management (Deposit) Regulaions, 2016 made
effective from 1% April, 2016, however no
amendments has been made to Foreign
Exchange Management (Deposit) Regul ations,
2000 with respect to regulation 6 which
providesfor Acceptance of depasitsby persons
other than authorised deal er/ authorised bank.

Thesad FEM A Regulaionsrestrict acceptance
of depositsby apersonresidentinIndiafroma
personresident outside India.

Theword “Deposit” as defined under the said
regulations is different as defined under the
companies act, 2013.

Regulation 2(iv) of the FEMA Regulations
definesit asunder:

‘Deposit’ includes deposit of money with a
bank, company, proprietary concern,
partnership firm, corporate body, trust or any
other person;

On analyzing the definition it can be
understood that any deposit of money i.e.
whether it is business deposit or a security
deposit or a statutory deposit are covered in
thedefinition. Alikethe CompaniesAct, which
treats any receipt of money as deposit except
the exemptions provided, the FEMA
Regulations has restricted itself to the word
depositswhich automatically excludesvarious
other receipts.

Restrictions on Deposits Between A Person
Resident In India And A Person Resident
Outsidelndia:-

Regulation 3 containsarestricting clausewhichis
apprehended herein below:

“ Save as otherwise provided in the Act or
Regulationsor inrules, directionsand orders made
or issued under theAct, no personresidentin India

shall accept any deposit from, or make any deposit
with, a person resident outside India:

Provided that the Reserve Bank may, on an
applicationmadetoit and on being satisfied that it
IS necessary so to do, allow a person resident in
India to accept or make deposit from or with a
person resident outside India”

Exemptionsprovided in theregulation:

On explaining broadly there are no exemptions
provided as such in relation to the Companies and
Banksasall of them havebeenincorporated witha
regulatory point of view and for easing the
international transactions by alndian resident who
is engaged for a diplomatic mission and who is
holding adesignated positionintheforeign ministry
viz. an ambassadors, envoys, minigers, and charge
of departmental affairs. Apart fromthesewithaview
to continue the strong bond with our friendly
countriesany deposit from Nepal and Bhutan have
been exempted.

Moreover any deposit from a multilateral
organization are also exempted such as United
Nations (UN) and World Trade Organization
(WTO) are exempted as various government
companies may require to receive funding from
such organizations under various government
programsand initiatives.

Exemptionsasprovided under the Regulations
areprovided hereunder:-

1) Depositsheldin rupeeaccounts maintained by
foreign diplomatic missions and diplomatic
personnel and their family membersin India
with an authorised dealer.

2) Deposits held by diplomatic missions and
diplomatic personnel in specia rupeeaccounts
namely Diplomatic Bond Stores Account to
facilitate purchases of bonded stocksfromfirms
and companieswho have been granted special
facilities by customs authorities for import of
stores into bond, subject to following
conditions:

a) Creditstotheaccount shdl beonly by way
of proceedsof inward remittancesreceived
from outside India through banking
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channels or by a transfer from a foreign
currency account in India of the account
holder maintained with an authorised
dealer in accordance with clause 3 of this
Regulation;

b) All cheque leaves issued to the account
holder shall be superscribed as” Diplomatic
Bond Stores Account No.”;

c) Debits to the accounts shall be for local
disbursements, or for payments for
purchases of bonded stocks to firms and
companieswho have been granted special
facilitiesby customsauthoritiesfor import
of storesinto bond,;

d) Thefundsintheaccount may berepatriated
outside India without the approval of
Reserve Bank.

3) Depositsheldinaccountsmaintainedinforeign
currency by diplomatic missions, diplomatic
personnel and non-diplomatic staff, who are
the nationd s of the concerned foreign countries
and hold official passport of foreign embassies
in Indiasubject to the following conditions:

a) Creditstotheaccount shdl beonly by way
of -

(i) proceeds of inward remittances
received from outside India through
banking channels; and

(ii) transfer of funds, from the rupee
account of the diplomatic mission in
India, which are collected in India as
visafeesand credited to such account;

b) Fundsheldinsuchaccountif convertedin
rupees shall not be converted back into
foreign currency;

¢) The account may be held in the form of
current or term deposit account, and inthe
case of diplomatic personnel and non-
diplomatic staff, may also be held in the
form of savings account;

d) The rate of interest on savings or term
deposits shall be such as may be

determined by the authorised dealer
mai ntai ning the account;

€) Thefundsintheaccount may berepatriated
outside India without the approval of
Reserve Bank.

4. Depositshddinaccountsmaintainedin rupees
with an authorised dealer by persons resident
in Nepal and Bhutan.

5. Deposits held in accounts maintained with an
authorised dealer by any multilateral
organization anditssubsidiary/ affiliate bodies
and officials in India of such multilateral
organization, of which Indiaisamember nation.

Acceptance of deposits by persons other than
authorised dealer/ authorised bank:-

A cceptance of depositsby Companiesincorporated
under the CompaniesAct, 2013 are dealt with under
Regulation 6 of the said FEMA Regulations.

With effect from 1% April, 2016 RBI hasprohibited
to accept fresh deposits by Indian entities on
repatriation basis from a Non Resident Indian and
aPerson of Indian Origin, however the renewal of
the existing deposits have been allowed under the
said condition is alowed by following the terms
and conditions as set out in Schedule 6 of the
Regulations.

Further the acceptance of deposits under non-
repatriation basis is still allowed by Indian
Companieshbut only after complying the conditions
as specified under Schedule 7 of the said
Regulations.

Terms and conditions as specified in schedule
7.
i) Inthe case of acompany, the deposits may be

accepted either under private arrangement or
under a public deposit scheme.

i) If the deposit accepting company is a non-
banking finance company, it should be
registered with the Reserve Bank and should
have obtained the required credit rating as
stipulated under the guidelines issued by
Reserve Bank for such companies.
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iil) Thematurity period of deposit shall not exceed
3years.

iv) If the deposit accepting company is a non-
banking finance company the rate of interest
payableon depositsshall beinconformity with
the guidelines/ directions issued by Reserve
Bank for such companies. In other cases the
rate of interest payable on deposits shall not
exceedthe ceiling rate prescribed fromtimeto
time under the Companies (Acceptance of
Deposit) Rules, 2014.

v) The amount of deposit shall be received by
debit to NRO account only, provided that the
amount of the deposit shall not represent inward
remittances or transfer of funds from NRE/
FCNR (B) accounts into the NRO account.

vi) The proprietorship concern/ firm/ company
accepting the deposit should comply with the
provisions of any other law, rules, regulations
or orders made by Government or any other
competent authority, as are applicableto it in
regard to acceptance of deposits.

vii) The proprietorship concern, firm or company
accepting the deposit shall not utilisethe amount
of deposits for relending (not applicable to a
Non-Banking Finance Company) or for
undertaking agriculturad/ plantation activitiesor
real estate businessor for investingin any other
concern or firm or company engaged in or
proposing to engagein agricultural/ plantation
activitiesor real estate business.

viii) The amount of deposits accepted shall not be
allowed to berepatriated outside India.

Further an Indian company isalso all owed to accept
deposits by issue of Commercial Paper to a non-
resident Indian or a person of Indian origin or a
foreign portfolio investor registered with the
Securities and Exchange Board of India subject to
thefollowing conditions:

a) theissueisin due compliance with the Non-
Banking Companies (Acceptance of Deposits
through Commercial Paper) Directions, 1989
issued by the Reserve Bank as also any other
law, rule, directions, orders issued by the

Government or any other regulatory authority,
inregard to acceptance of deposits by issue of
Commercia Paper;

b) payment for issue of Commercial Paper is
received by the issuing company by inward
remittance from outside I ndiathrough banking
channels or out of funds held in a deposit
account maintained by aNon-Resident Indian
or aPerson of Indian Originin accordancewith
the Regul ations made by Reserve Bank in that
regard;

c) theamountinvestedin Commercial Paper shall
not be eligible for repatriation outside India;
and

d) theCommercia Paper shall not betransferable.
Clarity to be sought:

On one side, the deposits (both secured &
unsecured) are considered as a borrowed funds as
per its definition, and are accepted by a company
within the overall financial limit specified in the
resolution under section 180(1) (c) read with sub-
section (2) of the said section, on another side, why
another resolution exclusively for deposit
acceptanceisrequiredisnot clear.

Conclusion:

This article has tried to specifically focus on the
“invite, accept and renew deposits’ by the Company
under the Companies Act, 2013 and other related
statutory obligations, fromitsmembersand public
subject to the conditionslaid downin section 73(2)
of theAct aswell from overseaswith amendments.
With a particular concern to the corporate sector,
professionals and the stakeholders to establish a
decent clarity in regard to provisions of the said
section.

Thein depth explanationinthisarticlewill givean
opportunity to the profess ona sto discusstheissues
further for better understanding and compliance of
law.

ggdd
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Glimpsesof Supreme
Court Rulings

Adv. Samir N. Divatia [
sndivatia@yahoo.com.

26 Meaning of the Expression of Land:

The expression Land includes benefits arising out
of the land and things attached to the earth or
permanently fastened to anything attached to the
earth — a portion of the building cannot survive
independent of the building and the building
without the land — The building ultimately forms
part of theland and things attached to the earth and
permanently fastened to anything attached to the
earth and the benefits to arise out of the land —
Further, where part of building, that too a multi
storeyed building is being acquired, the land need
not be acquired more so when the owner of building
is not the owner of the land and his entire interest
in part of building can be acquired.

State of Maharashtra Vs. Reliance | ndustries
Ltd. (2017) 10 SCC 713

Exemption u/s. 10A — Treatment of
brought forward loss of other unit —

27 exemption u/s. 10A is to be allowed
without setting off the business loss of
the other unit against the profit of the
eigibleunit

Principal commissioner of Income Tax Vs.
Rangsons Electronics (P) Ltd. (2017) 160 DTR
SC 290

28 Non-resdent —Applicability of Sec.44BB
vis-a-vismobilization char ges

At the same time s. 4,5 and 9 which deal with
charging section, total incomeandincomeof non-
resident which arisesor deemtoariseinIndiacannot
be side tracked. These are the provisions which
bring a particular income within the net of income
tax. Therefore, it is imperative that a particular
income is covered by the charging provisions
contained ins.5. Indian I T Act, admittedly, follows
aterritorial system of taxation. As per this system

only that income of anon-resident istaxableinIndia
whichisattributableto operationswithinthe Indian
territory. Therefore, in thefirst instance it isto be
seen whether a particular income arises or accrues
or deemto arise or accruewithin India. In order to
seek this answer, the principles contained in S.9
haveto be applied only when it becomesanincome
taxable in India as per S.9 the question of

computation of the said income would arise.

Sec.9(1)(i) providesthat incomeisto bedeemedto
have accrued or arising in Indiaif the income is
accruing directly through any business connection
in Indiaor from any property in Indiaor from any
asset or source of incomein Indiaor any capital

asset situationin Indiareferred asbusinessincome.

Explanation 1(a) to S. 9(1) (i) providesanexclusion
in the case of operations which are not carried out
in India. The explanation providesthat theincome
of the business deemed under this clause to accrue
or ariseinIndiashall beonly that part of theincome
asisreasonably attributabletothe operationscarried
outinIndia. Thus, businessincome earned by non-

resident is chargeable to tax in India only to the
extent reasonably attributable to the operations
carriedout in India.

SEDCO Forex International Inc.Vs. CIT
(2017)299 CTR (SC)

2 Appeal (SC) maintainability — Rule of
8 consistency

Adjudication of the questionsraised by therevenue
in the appeal before the Supreme Court cannot be
refused merely on the basis that the revenue has
accepted the accounting practice adopted by the
assessee in the past or has accepted the decisions
of the High Court in favour of the assessee on the
sameissue.

CIT Vs. Modipon Ltd (2017)299 CTR (SC) 306

goo
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Question of law v/s. Question of fact
81 CIT v/s. K.R.N. Prabhakaran (HUF)
(2017) 3931 TR 175 (Mad)

|ssue:

When does a question of Fact become a question
of Law?

Held:

A question of fact becomesaquestion of law if the
finding is either without any evidence or material
or if the finding is contrary to the evidence or is
perverse or there is no direct nexus between the
conclusion of fact and the primary fact uponwhich
that conclusion is based. But it is not possible to
turnamere question of fact into aquestion of law
by asking whether as a matter of law the authority
came to the correct conclusion on amatter of fact.

Note :Also See.
CIT v/s. ISC Investments and Finance (P) Ltd
(2017) 393 ITR 195 (Mad)

Sec. 2(15) : CharitableTrust : Difference

between Registration and Exemption
82 DIT (Exemption) v/s. North India

Association (2017) 393 ITR 206 (Bom)

|ssue:

What is the difference between Registration and
Exemptioninthe case of aPublic Charitable Trust?

Held :

Themerefact that inoneparticular year, the assessee
hadincomereceiptsinexcessof Rs. 101akhsor such
other limit asprovidedinthe provisoto section 2(15)
of theAct, by itself would not warrant cancellation
of the registration under section 12AA(3) and that
there was a difference between registration and
exemption. Section 13(8) which wasintroduced with
effect from April 1, 2009 by the Finance Act, 2012
provided that where the receipts were hit by the

provisoto section 2(15), thebenefit of exemptionto
its income for the previous year relevant to the
assessment year inquestionwould not beavailable.
Thus income was brought to tax to secure the
Revenue'sinterest, but, it did not necessarily result
inautomatic cancel lation of regigtration. Circular No.
21 of 2016 issued by the Central Board of Direct
Taxes directed the authorities not to cancel the
regigration of acharitableinstitutionjust becausethe
provisoto section 2(15) cameintoplay asthereceipts
wereinexcessof thespecified limitstherein, referring
to section 13(8) to support the view of non
cancellation. The circular mentioned that, if in any
particular year, the specified cut off was exceeded,
thetax exemption would bedeniedto theinstitution
inthat year and cancellation of theregisrationwould
not be mandatory unless such cancellation became
necessary onthe ground or grounds prescribed under
the 1961 Act. However, the issue of the trust not
being genuine could not be concluded by merely
giving afindinginone year that the income earned
fromactivitiesof trade, businessor commercewere
in excess of the limit specified in the proviso to
section 2(15). If that happened on a continuous or
regular basis, it couldjustify further probeor inquiry
beforeconcluding that thetrust was not genuine. No
guestion of law arose.

Method of Accounting consistently
followed by assessee : To be accepted :

83 CIT v/isVidarbhaTobacco Products (P)
Ltd. (2017) 393 I TR 218 (Bom)

|ssue:

Can department change the method of accounting
consistently followed by assessee for a particular
assessment year?

Held:

Tribunal had found that the assessee did not follow
thefirstinandfirst out method of vauation only for
the relevant assessment year but wasfollowing that
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system of vauation from year to year and in the
preceding years that system of valuation was
accepted. Even in the subsequent year the same
method of accounting was accepted by the Revenue.
The Tribunal recorded afinding of fact onthe basis
of thematerial onrecord that no fault could befound
with the method of valuation, by applying the
“average price principle”. The Tribunal found that
in some years, by adopting the method of average
price principle, even the assessee would have been
adversely affected. The Tribunal found that during
thelast years where the said method of accounting
had affected the assessee, theassessee did not change
the method of valuation and even the Revenue did
not point out the fact to the assessee. The Tribunal
rightly held that merely because the change of the
method would hel pthe Revenueinaparticular year,
the Assessing Officer was not at liberty to change
the method of valuation that was followed by the
assesseefor aconsiderably long period. Thefindings
of fact recorded by the Tribunal do not giveriseto
any substantial question of law.

Sec. 14A and ‘satisfaction’ of Assessing
Officer

Punjab TractorsLtd. v/s. CIT (2017)
3931TR 223 (P &H)

|ssue:

How the Assessing Officer should discharge his
onus to invoke provisions of Sec. 14A /Rule 8D?

Held:

Section 14A of the IncomeTax Act, 1961, specifies
the circumstances in which the Assessing Officer
isentitled to determine the amount of expenditure
incurred inrelation to exempt incomein accordance
with such method as may be prescribed. Themethod
prescribed isin rule 8D of the Income Tax Rules,
1962 which was introduced with effect from the
assessment year 2008-09. The conditions specified
in sub —sections (2) and (3) of section 14A must
exist in order to entitle the Assessing Officer to
invoke rule 8D. Thisisclear from the language of
these sub sections. Under sub sections (2) and (3)
of section 14A, an Assessing Officer can resort to
rule 8D only if he is not satisfied with the
correctness of the assessee’sclaimin respect of the

From the Courts

expenditure in relation to the income which does
not form part of thetotal incomeunder theAct or if
he is not satisfied with the correctness of the
assessee’s claim that no expenditure has been
incurred by himin relation to such income.

Switch over of Method of Accounting
Munjal Sales Corporation v/s. CIT
(2017) 3931TR 248 (P & H)

|ssue:

How the switching over of method of Accounting
isto be dealt with ?

Held :

The assessee has the option to adopt the method of
accounting of his choice. He can switch over from
one system to another. This is however subject to
the Income Tax Officer's power under the proviso
to section 145(1) of the Income Tax act, 1961, to
prevent the assessee from doing so. Under the
proviso, even where the accounts are correct and
compl etetothe satisfaction of the Incometax Officer
but the method employed issuch that inthe opinion
of thelncometax Offi cer, theincome cannot properly
be deduced therefrom, the computationisto be made
upon such basis and in such manner as the Income
Tax Officer may determine. The proviso, does not
place abar upon the assessee’s switching over from
one system to the other. While cons dering whether
an assessee ought to be permitted to switch over from
one accounting system to another, the source of
incomeisnot relevant and at |east not lwaysrel evant.
It certanlyisnot theonly relevant consideration. The
source may be the same but the nature of the
remuneration, thetermsand conditionsfor thereceipt
of theremuneration/incomemay and oftenisentirely
different. It would depend upon the terms and
conditions of the agreement between the parties. It
isnot possibletoenumerateexhaustively caseswhere
aswitch over of accounting systemsinsuch casesis
permissible. Theword“regularly” insection 145(1)
indicates that having chosen a particular system of
accounti ng, an assessee cannot switch over to another
systemunilateraly. A switch overinthemiddieof a
financia year ought to be permitted by theauthorities
only inexceptional caseswhereit posesno difficulty
whatsoever incomputingincomeand the switch over
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is justified. The burden to establish it must rest
heavily upon the assessee who desires the switch
over in the middle of the financial year.

Re-opening : Requirement
Munjal Showa Ltd v/s. Dy CIT (2016)
382 ITR 555 (Delhi)

Issue

What are the requirementsfor avalid reopening of
acase?

Held

Onceadiscretionisvested with acertain authority,
he aloneshoul d exercisethat discretion vested under
the statute and if he acts in accordance with “the
direction or in compliance with some higher
authority’singtruction” it would beacase of failure
to exercise discretion atogether. The Assessing
Officer must apply his mind and record reasons
before reopening an assessment.

The reasons for reopening the assessment have to
be confined to those set out in the order. They
cannot be improved upon by filing subsequent
affidavits. The assumption of jurisdiction cannot
sought to be justified by supplying reasons
extraneous to the recorded reasons.

Stock given to bank v/s. Stock as per

8 Books
CIT v/s. Patel Proteins (P) Ltd. (2017)
393 ITR 274 (Guj)

Issue:

Whether addition to income can be made whenthe
statement of stock givento thebank wasto procure
higher loan as against stock as per Books of
Account?

Held:

Having heard | earned advocates appearing on behal f
of the partiesand the question posed for consideration
before us reproduced hereinabove and considering
thedecisionsof thiscourt, thequestionwhichisraised
in the present appeal is required to be answered in
favour of the assessee. We are not giving further
elaboratereasonsfor thesameasin the caseof Riddhi
Steel and Tubes (supra) it is held by this court that

only on account of inflated statements furnished to
the banking authorities for the purpose of availing
of larger credit facilities, no addition can be madeif
there appears to be a difference between the stock
shown in the books of account and the statement
furnished to the banking authorities. Accordingly, the
question isanswered in the affirmative, i.e. against
the appellant Revenue and infavour of the assessee.
We holdthat thetribunal wasrightinlaw indeeting
the addition made on account of differencein stock
statement asfurni shed before the bank ascompared
to shown in books of account for availing higher
credit facility.

Considering the ratio laid down in the above
decision and in thefacts of the present casewe are
of the view that the issues raised in the above tax
appeals need to be answered in favour of the
assessee and against the Department.

Search case: Seizureof interest bearing

assetsnot released even after assessment.
88 : Department to pay interest.

Chander Prakash Jain v/s. CIT (2017)

3931 TR 302 (All)

Issue:

Effect of retention of interest bearing assets after
assessment iscompl eted.

Held:

The retention of the seized assets beyond the date
of assessment was unlawful and they should have
been returned to the assessee after assessment was
completed. There was no explanation from the
Department why the Kisan Vikas Patras, Indira
Vikas Patras and Fixed deposit receipts were
retained by the Department even after the
assessment proceedings had been completedinthe
year 1996 and why they were neither encashed
nor renewed. The money invested in the form of
KisanVikas Patras and IndiraVikas Patras by the
assessee continued to be money availablewith the
Union of Indiaall along and was being utilized by
the Government for its own purposes as they had
never been encashed. Because of non — extension
of the period of their validity by the Department,

contd. on page no. 481
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DCIT vs. M/s. Bengal Beverages Pvt.

Ltd. [2017] 167 I TD 393 (ITA No. 1218/
49 K 0l/2015) (K olkata)

Assessment Year: 2010-11 Order dated:

6" October, 2017

Basic Facts

The assessee-company was engaged inthe business
of manufacture of soft drinks, generation of
electricity through windmill and manufacture of pet
bottles for packing of beverages. The assessee
claimed additiona depreciation on Visicooler. The
assessing offi cer observed that theseVis cooler were
kept at thedistributors' premi sesand not at thefactory
premises of the assessee company. The assessee
submitted beforethe AO that Vis coolersarerequired
to be installed at the ddivery point to deliver the
product to the ultimate consumer in chilled form,
therefore, theseare part of assessee’ splant. However,
the AO regjected the assessee' s contention and held
that assessee is not carrying out manufacturing
activity on the product of the retailer at retailer's
premisesand merely chilling of aerated water cannot
be termed as manufacturing activity and even that
chilling job is the activity of the retailer and not of
the assessee. Aggrieved by the order of the AO, the
assessee filed an appeal before the CIT(A) who
deleted the addition made by AO. Aggrieved, the
revenue preferred an appeal before the ITAT.

Issue

Whether additional depreciation will beallowed
on ‘Visicooler’ ingtalled by manufacturer of cold
drink, at distributor’sor retailer’s premises so
astoensurethat cold drink isserved chilled to
ultimateconsumer ?

Held

The Hon'ble ITAT held that benefit of additiona
depreciationisavailableto an assessee engaged in
the bus ness of manufactureof articleor thing upon
the actual cost of plant & machinery. Theconditions

laid down in Section 32(1)(iia) are that if the
assessee is engaged in manufacture of article or
thing then it is entitled to additional depreciation
on entire additionsto plant & machinery provided
the items of addition doesnot fall under any of the
exceptions provided in clauses (A) to (D) of the
proviso. Inthe present casethe assesseeis engaged
inthebusiness of manufacture of cold drinkswhich
has not been disputed by the AO. Also, the
“visicooler” isa“plant & machinery” which falls
within the category of “plant & machinery” aslaid
downinthel.T. Rules, 1962 & doesnot fall within
the exceptions provided in clauses (A) to (D) of
the proviso to Section 32(1)(iia) of theAct. Further,
the I TAT held that the assessee is Situated at along
distance and the product has to be sold at long
distance. So, the assessee, in order to sell itsfinal
product to the customersin various partsofthe state
is required to give the soft drink in cold state for
which the assessee has purchased ‘Visicooler’.
Thus, the ITAT held that assessee is €ligible for
additional depreciation onthe sameand resultantly,
dismissed therevenue's appeal.

ClarisLifesciencesLtd. vs. DCIT[2017]

167 ITD 1 (ITA No. 498/AHD/2011)
50 (Ahmedabad)

Assessment Year: 2008-09 Or der dated:

26" September, 2017

Basic Facts

The assessee is apublic company. For the relevant
year, the assessee filed return of income but did not
pay self-assessment tax u/s. 140A of the Act.
Subsequently, the assessee filed revised return and
paid self-assessment tax thereon. The AO imposed
apenalty u/s. 221(1)on account of non-payment of
self-assessment tax liability under section 140A at
the time of filing original return of income.
Aggrieved, assessee carried the matter in appeal
before the CIT(A) but CIT(A) upheld the penalty
order. The assessee appealed before the Tribunal.
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Before the Tribunal, the assessee relied upon a
decision of another division bench, in the case of
ACIT Vs Shri Shakti Credits Limited [(2014) 66
SOT 0175 (Lucknow).

Issue

Whether an assessee isliable to penalty under
section 221(1) of the Act in a case in which the
though the assessee has not paid the self-
assessment tax under section 140A, whilefiling
thereturn of income, but revisestheincome, by
filing revised retur n of income, and paysthetax
on the revised return of income at the time of
filing therevised return of income?

Held

The Hon'ble ITAT held that the default triggering
thepenal liability under section221(1) isthe default
in making payment of tax, and that the default in
payment of tax iswith referenceto thefiling of the
return. Clearly, therefore, the assessee committed a
default in not paying the admitted tax liability when
it filed the original income tax return, without
payment of admitted tax liability, on 30 September
2008. Further, the ITAT held that payment of
admitted tax liability, whilefiling revised return of
income under section 139(5), does not affect the
lapse committed at the time of filing the original
return of income, even though claimsmadein such
original incometax return stand supplanted by the
claimsmadeintherevisedincometax return. Thus,
the ITAT held that the assessee is, in principle,
covered by the scope of the penalty under section
221(1) in acase in which though the assessee has
not paid the admitted tax liability under section
140A, while filing the original return of income,
the assessee subsequently paysthetax ontherevised
return of income, at the time of filing the revised
return of income. Resultantly, the | TAT held against
the assessee.

DHL AIR Limited vs. DCIT[2017] 167

ITD 258 (ITA No. 1438/ Mum/2017)
51 (Mumbai)

Assessment Year: 2012-13 Order dated:

4" October, 2017

Basic Facts

The assessee-company isatax resident of UK. The
assesseetook an aircraft under dry |ease agreement
from DHL Aviation, NetherlandsB.V, andin turn,
leased out the same under wet lease agreement to
an Indian company named M/s. Blue Dart Aviation
Limited (BDAL). During the year under
consideration, the assessee claimed expenses on
account of maintenance of aircraft and engine,
repairs and maintenance of aircraft and
reimbursement of travelling and accommaodation
charges. The AO took a view that the assessee
should have deducted tax at source from the said
payments. Since the assessee has failed todeduct
tax at source, the AO took the view that the above
said expenditure areliable to be disallowed under
section 40(a)(i) of the Act for the failure to deduct
tax at source. The assessee submitted that for
carrying out therepairs of all aircrafts operated by
the assessee, it had entered into an agreement with
M/s. European Air TransportL e pzig Gmbh, (EAT)
Germany for providing maintenance, repairs and
overhaul services. Also the payment madeto EAT
was for providing repairs service and hence the
same condtitute bus ness profitsinthe hands of EAT.
Since, EAT does not have permanent establishment
in India, payment received by it is not taxable in
India. The DRP did not agree with the contentions
of the assessee and upheld the order of the AO.
Aggrieved, the assessee preferred an appeal before
the I TAT.

Issue

Whether payment made by assessee to itsAE
for annual maintenance contract would fall
under thecategory of feesfor technical services
and accordingly beliableto deduct TDSunder
section 194J?

Held

The Hon'ble ITAT held that the assessee had
incurred the said expenditure in pursuance of
maintenance contract between the assessee and
M/s EAT, Germany. The ITAT relying on the case
of Kandla Port Trust held that the payment made
forannual maintenance contracts would not fall
under the category of fee fortechnical services
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within the meaning of provisions of sec. 194J of
theAct. Also, inthecase of DDRC SRL Diagnostic
(P) Ltd., the coordinate bench has noticed that
CBDT has expressed the view in Circular No.715
that routine, normal maintenance contracts which
includes supply of spares will be covered by sec.
194C of the Act. Further the revenue could not
produce any material to show that the clarifications
issued by the CBDT would not apply to the facts
available in the case before it. Accordingly,the
bench held that the provisions of sec. 194C shall
apply to the payment made towards maintenance
contracts. Also, it was observed that the payment
given by the assessee would constitute business
receiptsin the hands of M/s. EAT, the same is not
taxablein India, sinceit doesnot have PE in India.
Itisheld that assesseeis not required to deduct tax
at source u/s 195 of theAct, asno part of theamount
paidto M/s. EAT ischargeablein Indiainthe hands
of M/s. EAT.

Chanasma Nagrik Sahakari Bank Ltd.

v/s. ACIT 167 ITD 151 (ITA No. 1334/
52 AHD/2014) (Ahmedabad)

Assessment Year: 2010-11 Order dated:

4" September, 2017

Basic Facts

The assessee is a Cooperative Bank registered
under Gujarat Cooperative Society Act carryingon
the banking business under the supervision and
control of Reserve Bank of India. During the
assessment proceedings, AO observed that assessee
has claimed urban development expenses which
were incurred towards statue of Shri Sardar Patel
in the town to be installed on the circle. The same
was claimed as Urban Development Expenses. The
assessee submitted that thesaid expenditure was
incurred towards larger corporate responsibility
towards the residents of town where the assessee-
bank is situated. The AO concluded that the said
expenses cannot be said to be incurred wholly and
exclusively for the purpose of its business and
thereforeisnot apermissible business expenditure.
On appeal, CIT(A) upheld the order of AO on the
ground that said expenseis nowhererelated to the
business of banking and accordingly declined any

Tribunal News

relief.Aggrieved, the assessee carried the matter
before the Tribunal.

Issue

Whether expenditureincurred toingall astatue
on circle of town to enhance brand value of
assessee’s business was an allowable
expenditure?

Held

ITAT upheld the contention made by the assessee
that the expensesincurred arerevenuein natureand
no enduring benefit can be stated to be derived by
the assessee. Incurrence of such expenseswill add
to the visibility of the assessee-bank amongst its
stakeholders. The expenditure incurred can be
rationally said to have been incurred for the
promotion of the assessee’s ongoing business and
isan allowablebusinessexpenditure. Thus, solong
asthe expenditure hasbeenincurred onthe grounds
of commercial expediency and in order to directly
or indirectly facilitate the carry of the business, the
fact that therewasno compelling necessity to incur
the expenditure on which deduction is claimed is
an irrelevant consideration. Therefore, thereis a
considerable merit in the claim of the assessee and
the sameisallowed.

Koley Construction V/s. ITO 167 ITD
217(1TA No. 943/Kol/2017) (Kolkata)
Assessment Year: 2012-13. Order dated:
25" August,2017

Basic Facts

The assessee is a partnership firm engaged in the
bus ness of executing construction contracts. During
the assessment proceedings, AO noticed that the
assessee paid a sum as labour charges without
deductingtax at source under section 194C. Hence
the samewasdisa lowable and could not beclaimed
asexpense. On appeal before CIT(A), by invoking
provisions of section 40(a)(ia) read with section
201(1), assessee submitted that if the person to
whom the payments are made has taken such
incomeinto account i nfurnishing areturn of income
under section 139 and has furnished the certificate
to the accountant in Form 26A giving effect to the
above, then such assessee could not be an assessee
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in default and hence no disallowance should be
attracted. However, CIT(A) held that failure to
produce necessary documentsand detailswasfatal.
Thus, the assessee was not entitled to the benefit of
second proviso of section 40(a)(ia). CIT(A)
conferred aright on AO to further enquireto verify
the correctness of Form 26A. Aggrieved, assessee
preferred an appeal before I TAT.

Issue

Whether disallowanceof labour chargescan be
made where the assessee has paid such sum
without deducting TDS, although it has been
certified by a Chartered Accountant in Form
26A that such sum has been accounted by the
recipient whilecomputingitsgrossreceipts?

Held

ITAT held that Form 26A clearly specifiesthat the
sum was a part of grossreceipts of therecipientin
thereturn of incomefiled. Also, the remand report
of the AO was very vague as hefailed to examine
the recipient. Thus, Form 26A has to be accepted
as correct, conclusive proof in the matter of
applicability of proviso 201(1) and second proviso
to section 40(a)(ia). Disallowance sustained by the
CIT(A) was directed to be deleted.

DCIT vs. United States Pharmacopeia

India (P) Ltd. [2017] 87 taxmann.com

176 (ITA No. 1693/Hyd/2016) (CO No.
54 5/Hyd/2017)(Hyder abad)

Assessment Year: 2011-12 Order dated:

27th October, 2017

Basic Facts

The assessee USP Indiawas engaged in research
and analytical testing of pharmacopeia and other
related processes. During the year under
consideration, an employee SS of USP LLC was
transferred to the rolls of assessee-company USP
India as a whole time Director. SS had oversight
responsibility for scientific business and
infrastructure operations of certain USP India
affiliates (USP China and USP Brazil) while, he
was employed in USP LLC. SS continued
oversight respons bility of these affiliatesfrom USP

India. USP Indiarecharged the apportioned salary
and other direct expenses of SS incurred by USP
Indiato respective USP &ffiliates on a cost-to-cost
basis. The TPO held that 10 per cent markup should
be applied as these expenses incurred by the
assesseeand subsequently reimbursed by AEswere
to be added to the operating revenues aswell asthe
operating cost for the purpose of aggregation of
transactions and determining arm’s length price
under TNMM. Aggrieved by the order of the AO,
the assessee filed an appeal before CIT(A) who
upheldthe order of TPO/ AO by observing that the
receipt of reimbursement had not been routed
through books of account. Aggrieved, the assessee
filed cross-objections against the revenue’s appeal .

Issue

Whether mark-up should be applied on the
recharged apportioned salary and other direct
expenses of employee SSincurred by USP India
on thebehalf of hisaffiliates?

Held

The Hon'ble ITAT held that, the CIT(A)'s
observationsthat receipt of reimbursement has not
been routed through books of accounts requires
verification and for that limited purpose remitted
back to AO. It is held that if it is found that the
transaction is not routed through the booksthan in
that case action of the TPO may be sustained.

Subject to above, ITAT held that it is the normal
practice in multinational companies to utilize the
expertise of the various executives in the group
companies. Inthe given case, SSwasemployeein
USP Indiaand his expertise in the management of
construction etc. were utilized by the other sister
concerns and certain cost were charged to them.
Sincethere are no comparable casesin the market,
and also it is the business decision of the assessee
to sharethe employee cost with other sister concerns
on cost to cost basis. Accordingly, the addition of
markup should be ddl eted, subject tothe verification
by the AO.

ooo
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CA. Sanjay R. Shah
sarshah@deloitte.com

In this issue we are giving full text of the
Ahmedabad ITAT decision in the case of Devang
Narendrabhai Vadodariya pronounced recently. In
thisdecision, theissuewas whether when the stamp
duty va uation of immovabl e property ishigher than
thestated sal es consi deration and when the assessee
has objected to adoption of such valuation for
computing capitagain, whether it ismandatory for
A.O. to refer the valuation to the DVO in spite of
thefact that assessee may not have made aspecific
request for such reference to DVO. The Tribunal
heldthat in such cases, A.O. isrequired torefer the
valuationto DVO before computing the capita gan.

We hope the readers would find the same useful.

In the Income Tax Appellate Tribunal
Ahmedabad “B” Bench, Ahmedabad
Coram : Pramod Kumar AM and
SSGodara JM

S P No.150/ahd/2017
(Arising out of ITA No.2706/Ahd/2017)
And
ITA No.2706/Ahd/2017
Assessment Year :2012-13

Devang Narendrabhai ....Appellant/ Applicant
Vadodariya

2,Rajiv Society, Juna Nari Kendra Road,
Surendranagar - 363001

[PAN : AANPV 7057 R]

Vs.

TheAsst. Commissioner ............. Respondent
of income - tax
Surendranagar circle, Surendranagar-363001

Appearancesby :

PF Jain for the Appellant/applicant
VK Singh for the Respondent

Date of concluding the hearing : 05.01.2018
Date of pronouncing the order : 05.01.2018

Order
Per Pramod Kumar, AM :

1. Asthisstay petition wasbeing heard, the bench
was of the view that the related appeal itself
can be disposed of at this stage. When this
proposition was put to the learned
representatives, they agreed that the appeal for
disposal. The stay petition is, accordingly,
dismissed asinfructuous.

2. Thisapped isdirected againstlearned CIT(A)'s
order dated 13th october 2017. inthe matter of
assessment under section 143(3) r.w.s 147 of
theincome-tax Act 1961, for the assessment
year 2012-13.

3. Grievancesraisedby the assessee,in substance,
are twofold -(a) first, reopening learned
CIT(A)'s upholding the addition of
Rs.73,47,517/- on account of short term capital
gains.

4. Learned counsel for the assessee did not press
the grievance, on the reopening issue, and the
sameis, accordingly, dissmissed asnot pressed.

5. As regards addition of Rs.73,47,517/- on
account of short term capital gains, therelevant
matirial factsarelikethis. During the cource of
reassessment proceedings, it was noticed that
thejantri value (i .e. stamp duty val ution) ismuch
higher than the stated sale consideration.
Accordingly, the assessing officer recomputed
the short term capital gains by adopting jantri
value as deemed sale consideration under
section 50C. it was on this basis that the
assessing officer made theimpugned addition
of 73,47,517/- to the short term capital gains
disclosed by the assessee. Aggrieved, assessee
carried the matter in appeal beforethe CIT(A)
but without any success. The assessee is not
satisfied and isin further appeal beforeus.

@ Ahmedabad Chartered Acoountants Journal | December, 2017 479



Unreported Judgements

6. Learned counsel has pointed out that even

though the assessee has obj ected to theAssessng
officer’sadoption of jantri valueasdeemed sde
consderation under section 50(C), he did not
refer the valuation of the said property, or offer
to do so, to the Departmenta Valuation officer
under section 50C(2). itispointed out the present
legd positionisthat even when assesseedid not
make a specific request for DVO reference, the
Assessng officer must offer todo so. Heredlies
upon a coordinate bench decision of this
Tribunal, in the case of Rg Kumari Agarwal
Vs. DCIT, [(2014) 150 ITD 597], in support of
this propositon. Learned Departmental
Representativewas graci ousenoughto saethat,
in such a situation, he was no objection to the
matter being remitted to the Departmental
valuation officer. Learned counsel for the
assesseefairly acceptsthissuggestion.

The pleaof thelearned counsel isindeed well

taken. Whether the assessee makes a specific
request for referenceto the DVO or not, when
assessee disputes the valuation as per stamp
duty authority, the Assessing officer must give
an option to the assessee to follow the course
provided by the low. A coordinate bench of
this Tribunal, in the case of Raj Kumari

Agarwal (supra), has observed as follow:-

“We find here is a case in which the assessee
has specifically objected to theadoption of stamp
duty valuation rate. The mere fact that the
appellant has not challenged the stamp duty
val uati on cannot be put agai nst the assessee. The
authority for thethispropositioniscontainedin,
Hon'ble jurisdictiona High court’s judgment,
inthecaseof CITVsChandraNarain Chaudhuri
([2013] 38taxmann.com 275 (Allahabad),
wherein Their Lordships have observed that,
“The question as to whether the assessee filed
any objections before the stamp valuation
Authority todisputethevaluation, or filed appedal
or revision or made reference before any
authority, court or the High Court under sub
section (2) (b) of section 50 C of the Act is not
of any relevanceinths case, astheAO himself
observed that the assessee did not dispute the

stamp valuation before the stamp valuation
Authority. Theremay be several reasonsfor the
purchaser not tofile such objection. A purchaser
may not go into litigation, and pay stamp duty,
asfixed by thestamp val uation Authority , which
may be over and abovethefair market value of
the property, as on the date of transfer, though
the amount so determined has not been actually
received by owner of theproperty”. Theposition
as to whether reference should be made to the
DVO, even when there is no specific plea to
that effect by theassessee, isnow well setoutin
Hon'’ ble cal cuttaHigh Court’sjudgment in the
of sunil kumar agarwd CIT (GA No 3686/2013
IN itat nO 221/2013; Judgment dated 13th
Marth 2014), wherein Their Lordships have,
inter alia, observed asfollows:-

“..we are of the opinion that the valuation
by the departmental valuation officer,
contempl ated under section 50C, isrequired
to avoid miscarriage of justice. The
legid aturedidnotintend that the capital gain
should be fixed merely on the basis of the
valuation to be made by the District sub
Registrar for the purpose of stamp duty. The
legid aure hastaken careto provide adequate
machinery to give a fair treatment to the
citizen/taxpayer. Thereisnoreason why the
meachi nery provided by thel egislatureshould
not be used and the benefit thereof should
be refused. Even in a case where no such
prayer is made by the learned advocate
representing the assessee, who may not have
been properly instructed inlow, theassessng
officer, discharging aquas judicid function,
hasthe bounden duty to act fairly and togive
afair treatment by giving him an option to
follow the course provided by law”.

7. Asthereisno binding judicial precedent
contrary to what hasbeenheld by Hon'ble
ca cuttaHigh Court, as above, the esteemed
viewsof their L ordships, eventhough from
anonjuridictional High Court, bind usas
well.

8. Inthelight of theabovelegal position, the
pleaof the assessee, asset out intheground
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of appeal, is indeed well taken. The
prevalling legal position is now like this.

Once the assessee claims that the actua

market value of theland or buildingisless
than stamp duty valuation adopted by the
authorities, it is incumbent upon the
Assessing officer to refer the valuation of

said land or building to the departmental

valuation officer. In the present case, the
Assessing officer hasnot doneso. inview
of thisfactual position, and in the light of
the discussions above, we deem it fit and
proper to remit the matter to thefile of the
Assessing officer for adjudication de novo
after making a reference to the DVO.

While so deciding the matter afresh, the
Assessing officer will decidethe matter in
accordance with the law, by way of a
speaking order and after giving areasonable

Unreported Judgements

opportunity of hearing to the assessee. we
direct so. “

8. Respectfully following theviews so expressed
by the coordinate bench, we remit the matter
tothefileof theAssessing officer for thelimited
purpose of enabling a reference to the
Departmental Valuation officer, and thus
assessee’s availing the option under section
50C(2). The matter thus stands restored to the
dile of the Assessing officer in the terms
indicated above. As the matter is remitted to
the file of the Assessing officer for fresh
adjudication, as above, other issues on merits
need no adjudication at this stage.

9. Intheresult, theappeal isallowedfor statistical
purposes in the terms indicated above.
Pronounced in the open court today on 5th day
January, 2018

ooo

contd. from page 474

for the period the investments were in the control
of the Department, although illegally, after the
assessment proceedingswerefinalized. Theaction
of the Department had resulted in uncalled for loss
of interest ontheinvestmentsto the assesseefor no
fault of his. The Department wasliableto pay the
interest which the investments would have earned,
on the face value of the seized investment
documents, under the provisionsof the lncome Tax
Act, 1961 had theinvestments been revalidated or
renewed or had been encashed by the Department.
The Assistant Commissioner was directed to
recomputetheinterest.

Reopening beyond four vyears :

Conditions

89 Navkar Share and Stock Brokers (P)
Ltd. v/s. Asst. CIT (2017) 393 ITR 362
(Guj)

Issue:
What arethe conditionsto befulfilled for reopening
of an assessment beyond four years?

Held:
There did not appear to be any failure on the part
of the assessee in disclosing true and correct facts

From the Courts

and therefore, the condition stipul ated under section
147 of the Income Tax Act, 1961, to reopen the
assessment beyond the period of limitation of four
yearswas not satisfied. Therewasno allegationin
the reasons recorded by the A ssessing Officer that
there was any non — disclosure on the part of the
assessee, which had resulted in escapement of
income. I nitsobjection agai nst thereasonsrecorded
by the A ssessing Offi cer, the assessee had submitted
that since August, 2004, it did not have any
transaction with the Ahmedabad Stock Exchange,
more particularly during the assessment year in
guestion. There was nothing on record to show that
the Assessing Officer on facts had formed on
opinion that, during the assessment year inquestion,
the assessee had transactionswith the Ahmedabad
Stock Exchange and therefore, bye law 218 was
either attracted or applicable. The notice and
reassessment proceedingswereinvalid.

Note: Also See:
MicroInksP Ltd. v/s. Asst. CIT
(2017) 393 ITR 366 (Guj)

ugno
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Controvergses

CA. Kaushik D. Shah
dshahco@gmail.com.

Whether discount allowed can be subjected to
TDS?

| ssue:

The assessee has paid discount to dealers and
distributorsin respect of sale of its products. The
A.O.isof theview that suchdiscountisinthenature
of commission, hence, TDS has to be made
otherwise discount can be disallowed u/s 40a(ia)
for non-deduction of TDS.

Proposition:

Thediscount paid to thedealersand distributorsis
not commission or brokerage and hence it can not
be disallowed under section 40a(ia).

View against the Proposition:

Transaction between the assessee, a cellular
operator, and the prepaid associates (PMAS)
appointed by it whereby SIM cards/recharge
coupons are ultimately sold to the subscribers
through thelatter doesnot amount to ‘ sale of goods’
and, therefore, the discount offered by the assessee
to the distributors on payments made by the latter
for the SIM cards/recharge coupons which are
eventually sold to the subscribersat thelisted price
iscommission and is subject to TDS under section
194H [CIT v IdeaCellular Ltd (2010) 35DTR 219
(Dél). Also seeVodafoneEssar Cellular Lid v CIT
(2010) 35 DTR (Coch)(Trib) 393].

The assessee company sold SIM and prepaid cards
toitsdistributors/ franchiseesat afixed rate below
market price for onward sale to its ultimate
customers. Thedifferencewasheld ascommission
and not discounts as contended by the assessee and
liableto TDS under section 194H since:

(i) all rights, title, ownership and property rights
in such cards would always rest with the
assessee; and

(i) The agreement between the assessee and the
franchiseerevealed that they were commission

agentsactingontheir behalf for margins[Asst.
CIT v BharCellular Ltd (2007) 294 ITR (AT)
283 (Kol). SeedsoBharati Airtel. DCIT (2013)
40 taxmann.com 46 (Cochin) (Trib)]

Itisimportant torefer tothedecision of Calcutta
High Courtin the case of Hutchison Telecom East
Ltd. V. Commissioner of Income Tax in ITR No.
375/566 thelordships of Delhi High Court asunder.

“Held, dismissing the appeal, that the terms and
conditions|eft no doubt that therel aionship between
the service provider and the assessee from the
agreement was that of an agent and principa. The
service provider had been employed to act on behalf
of the assesseefor the purposeof feeding theretalers
and through themto sall the servicestotheconsumers.
The dealings and transaction between the assessee
and the service provider were not on principd to
principal basis. The assessee was a person
responsible for paying commission and, therefore,
the provisions of section 194H were attracted.

Bharti Cellular Ltd. v. Asst. CIT [2013] ITR 507
(Ca|) 13

View in favour of the proposition :

The provisions of section 194H of the Income Tax
Act, 1961 is applicable either for commission or
brokerage paid. Commission or brokerage has been
definedin clause (i) of Explanation to section 194H
as reproduced hereunder:

“ Commission or brokerage’ includesany payments
received or receivable, directly or indirectly, by a
person acting on behalf of another personfor services
rendered (not being professional service) or for any
servicesin the course of buying or selling of goods
or inrelaion to any transaction rel ating to any asset,
vauablearticleor thing, not being securities.

From the above definition, it is crystal clear that
none of the parties to whom discount is given is
related to any service rendered (not being
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professional service) or for any services in the
course of buying or selling of goods or in relation
to any transaction relating to any asset, valuable
article or thing, not being securities. In fact, the
discount is given on performance (Quantity
discount) or for early payments (Cash Discount)
and hence it is not procurement of order i.e. pre
sales services whereas discount is paid in the
performance of salesi.e. post sales.

Thus, section 194H provides for deduction of Tax
at source (T.D.S) on brokerage & commission
payment.

Dedlers, in our case, are independent persons and
not our agent as they are free to sell goods on their
own profit marginsand normal buying & selling goes
ondehorsany incentive schemes. Wearevery clear
that the TARGET INCENTIVES PAID BY USIS
ONLY A MOTIVATOR AND IT CANNOT BE
TERMED ASA COMMISSION soastofal within
apurview of section 194H. Accordingly, provision
of section 194H could not be applied.

The appellant relies on the decisions followed:

1) Tubelnvestmentsof India Ltd.Vs. Acit —
223 CTR 99

TDS—Under section 194H — Commission or
BrokerageVis-avistradeincentivesto dealers
- Tribunal hasremitted the matter totheAO to
examine whether the trade incentives paid by
assessee (Manufacturer) to the dealers
amounted to commission or discount in order
to ascertain whether it is subject to TDS u/s
194H or not- order of the tribunal can not be
assailed simply on the basis of one of its
observationthat the priceat whichthedeal ers
were selling the goods would determine the
relationship between the parties — AO is
directed to examinetheissue namely, whether
the trade incentive was a discount.

2) Fodger’sindiaPLtd.vs.ITO,ITAT.117TTJ
346

TDS- u/s 194H- Digtributors | ncentives, early
payment discount and bond expenses- do not
congtitute commission so asto attract TDS u/s
194H- there is principal-agent relationship

3)

4)

5)

between assessee and itsdistributors- condition
imposed by the assessee on the distributors as
regardsthe manner of storage and marketing of
itsproduct in order to protect itsreputation woul d
not make the distributor and agent of the
assessee- property and risk inthe goods passto
thedistributors as soon asthegoodsareinvoi ced
to him and thisisthe moment when sale takes
place- free issue of goods on sponsorship and
promotion aresa e promotion costs of assessee-
early payment discount is nothing but cash
discount for timely payment and does not
constitute commission by any stretch of logic.

ACIT vs.IdeaCédlular Ltd. (Hyd.) 1251 TD
110

“Whether expression‘ commission or brokerage
as contained in Clause (i) of Explanation to
Section 194H, isnot so widethat it wouldinclude
any payment receivable directly or indirectly,
for servicesin courseof buying or selling goods;
hencedi scount allowed ontransaction resulting
in outright purchases cannot be treated as
brokerage or commission.”

Ahmedabad Stamp VendorsAssociation vs.
Union OrlIndia (257 ITR 202)

Deduction of tax at source- Commission or
Brokerage-meaning of commission or
brokerage- element of agency essential-
difference between agency and sale-stamp
vendors- purchase of stamp papersat discount
restriction on sale and provision in Gujarat
Stamps Supply and Sales Rules, 1987, for
surrender of Stamp papers to government
provision would not render Stamp vendors
agents- action amounts to sale- Discount on
sale of Stamp paper does not attract section
194H- IT ACT, 1961,sec. 194H

Bhopal Sugar IndustriesLtd.Vs. STOAIR
1997 SC 1275

Whereinitwasheldthat areductioninselling
price offered by way of incentive or discount
cannot beregarded ascommission or brokerage
nor canitberegarded asincomeliabletotax as
part of the sale transaction of goods sold.
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6)

7)

Government Milk schemevs. ACIT TDS.98
ITD 306.

Section 194H of the IT Act, 1961- Deduction
of tax a source- Commission or Brokerage, etc.
A.Y:2003-04-Assessee, a Government
Establishment, used to procure milk through
various sanghs and federation and after proper
processing, milk was sold In open market
through various milk centers or milk booths
(Kiosks)- assesseepaid 90 paisaper liter tosad
milk centersmilk (ki osks) towardstransport cost
container charges and chilling charges etc.-
However, assessee had given nomenclature of
above mentioned expenditureascommission -
AO hdld that the relationship of principa and
agent between the assessee and milk center and
kiosks and therefore, assessee was required to
deduct TDS u/s 194H on commission so paid-
whether since goods either produced or
disbursed at every stage of transaction was on
actual payment basis, transition was purey on
PRINCIPAL TO PRINCIPAL basis and there
was no existence of agency- Held, yes, whether
payment in question was within expression
“commission or brokerage” as prescribed u/s
194H-HEL D NO- Whether therefore, assessee
was not liablefor deduction of tax at source u/s
194H and liahility created on the assessee u/s
201(1) and section 201(1A) wasto be deleted.
HELD, YES

ITL Tours and Travels (P) Ltd. Vs. ITO
(2011) 44 SOT 277 (Mum.) (Trib)

“The transaction in question were not
transactions between principal and agent but
those transactionswere between principal and
principal. In order to bring services or
transactionswithin expression“Commission”
and*“ Brokerage” under section 194H, element
of agency must be present. When the discount
allowed / given by the assessee to the
intermediaries was al so allowed to passenger
directly who booked the tickets with the
assessee and the assessee was recording the
transaction in its books of account on net
amount of the invoice, then it was not a case
of commission or brokerage paid or payable

8)

9)

10)

11)

Controversies

by the assessee to the intermediaries, hence,
the provisions of section 194H were not
applicable therefore no disallowance can be
made under section 40a(ia).”

S. 194H: Deduction of Tax at Source -
Commission-Brokerage

Agentsof Airline companies are permitted to
sell ticketsat any rate between fixed minimum
commercial price and Published price.
Difference between commercial price and
published price neither commission nor
brokerage tax need not be deducted under
section 194H.

CIT VS QATAR Airways (2011) 332 ITR
253 (Bom.)(High Court)

Section 194 H is not attracted in respect of
principal- to- principal transactions: InITOV
Mother Dairy Food processing Ltd (2010)
401 SOT 9 (Del) the assessee entered into
agreement withitsconcess onaires (vendors)for
sdlling milk and milk products. The goodswere
sold to Vendors at a price less than MRP on
principa-toprincipal basis. No commissionwas
paid separately except the reduction in price
from the MRP. The tribunal accordingly held
that the transaction was not that of principal and
Commission agent and thus the provisions of
section 194H were not attracted.

National Panasonic India (P) Ltd. Vs. Dy.
CIT (2005) 94 TTJ (Del.) 889

Wherein it was held that concession by way
of discount in pricefor sales promotion offers
cannot beliablefor deduction of tax at source
us 194H.

S.D. Pharmacy (P) Ltd.Vs. Dy. CIT (2009)
31 SOT 386 (Coch-Trib)

Your appellant further reliance the latest
decision of Hon’ bleDehi High Courtinthe
case of CIT VsJAI DRINKS PVT.LTD.
(198 TAXMAN 271)

Thefactsareidenticd, i.e. therelation between
the assessee and that of the dealer is Principal
to Principal and not at all principal to
Commission agent.
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In view of the above it is submitted that the
entire approach of the Assessing Officer is
totally misconceived and incorrect on fact as
well as on settled legal proposition. Needless
to say that though principle of Res Judicata
doesnot apply in Incometax proceedingsand
each year is a separate year for assessment.
However, these facts have been examined by
the Assessing Office in earlier years and no
disallowance on this ground has ever been
made, which also may please be noted. The
appellant most respectfully submits that the
addition of Rs.2,38,46,000/- may please be
directed to be deleted.

Summation:

| am of the opinion that discount paid to dealers
and distributors shall not be disallowed u/s40&(ia).
Thesummary isasfollows:

Element of Agency: The element of agency hasto
be there, in case of all services or transactions,
contemplated by the Explanation (i) appended to
section 19AH. There is an essentia distinction
between a contract of sale and a contract on behalf
of agency (by which the agent is authorized to sell
or buy on behdf of the principal). The essence of
the contract of sd g, isthetransfer of titletothegoods
for apricepaid or promisedtobepaid. Thetransferee
insuch casg, isliabletothetransferor asadebtor for
the price to be paid and not as an agent for the
proceeds of the sale. The essence of agency to sell,
istheddivery of thegoodsto apersonwhoisto sell
them, not as his own property but asthe property of
the principa who continuesto be the owner of the
goods, and will, therefore, be liable to account for
thesaleproceeds, Asper the dictionary meaning the
term‘agency’ means, ‘ afiduciary relationship created
by express or implied contract or by law, in which
one party (agent) may act on behalf of another party
(principal) and bind that other party by words or
actions and ‘agent is defined in section 182 of the
Contract Act, 1872, asaperson employed to do any
act for another, or torepresent another indealing with
third persons' U0Ajmer Zila Dugdh Utpadak Sangh
Ltd. v. T[2009) 34 SOT 216 (Jp). If a car dealer
purchase carsform the manufacturer by paying price
lessdiscount, hewould bethe purchaser and not the

agent of the company, but in the course of selling
cars, he may enter into a contract of maintenance
during the warranty period, with the customer
(purchaser of the car) on behdf of the company.
However, such servicerendered by thedealer inthe
course car does not make the activity of selling car
itself an act of agent of the manufacturer when the
dealings between the company and the dealer inthe
matter of sale of carsare on ‘principal to principa’
basis. Thisisjust anillustrationtoclarify that aservice
inthe course of sdlling of goodshasto besomething
morethan the act of buying or selling of goods.

Theprincipal controversy iswhetherinagiven case
saleison principal to principal basisinvolving the
contract of sale or it is under acontract of agency.
A brief reference is required to be made to the
principleslaid down by the Supreme Court in the
caseof Bhopal Sugar IndustriesLtd. v. STO[1977]
3 SCC 147, wherein the Apex Court reviewed all
the relevant previous decisions on the subject.

Principal to Principal: TDS u/s. 194H is not
applicable TDS u/s. 194H held asnot liable

1. In the case of Ahmedabad Stamp Vendors
Association vs. Union of India (2002) 124
Taxman628 (Guj.), it was held that when the
licensed stamp vendorstake delivery of stamp
papers on payment of full price less discount
and they sell such stamp papers to retail
customers, such buying from the Government
and selling to the customers cannot be called
the servicein the course of buying or selling of
goods. Thereisno contract of Agency between
the Government and the vendors and hence
these vendors are not the agents of the
Government. Therefore, the discount given to
the vendors does not amount to commission or
brokerage liableto TDS.

2. Alsointhe case of CIT vs. Samg [2001] 77
ITD 358 (Cuttack), it was held that the
transactionbetween the assessee, publishing
newspaper and it salesagentsison principa to
principal bass. Thereisno element of Agency.
Therefore, question of affecting TDS on
discount given to newspaper agents and

contd. on page no. 498
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Judicial Analysis

Advocate Tushar Hemani -—

tusharhemani @gmail.com | S 1 |

Concept of ‘Permanent Establishment’ gets
much needed clarity from Hon’ble Supreme
Court

FormulaOneWorld Championship Ltd.v.CIT
[2017] 80 taxmann.com 347 (SC)

22. Itisanundisputedfact thatArticle5of DTAA
between India and the United Kingdom
follows the Organisation for Economic
Cooperation and Development’s (OECD)
Model of Double Taxation Convention. There
arevarious commentaries on Double Taxation
Conventions. Celebrated among thoseare: “ A
Manual on the OECD Model Tax Convention
on Income and on Capital” by Philip Baker
Q.C., and Klaus Vogel on “ Double Taxation
Conventions” . OECD has also given its
‘condensed version’ on “ Model Tax
Convention on Incomeand on Capital” . What
constitutes PE under variouscircumstanceshas
also been the subject matter of judicial verdicts
inlndiaaswell asinother countries. For better
understanding of what may constitute a PE, it
would be imperative to refer to these
commentaries and judicial decisions. This
discussion would disclose the principles
enunciated to determine the existence of a PE,
application whereof to the given facts would
facilitatein answering the surging debate.

23. Philip Baker explains that the concept of PE
is important for several Articles of the
Conventions; the concept, or its cognate, also
appearsinthedomestic law of some countries.
According to him, the concept marks the
dividing line for businesses between merely
trading with a country and trading in that
country; if anenterprisehasaPE, its presence
inacountry issufficiently substantial that itis
trading in the country. He has quoted the
following passage from the judgment of the

24,

Andhra Pradesh High Court, authored by
Justice (Retd.) Jagannadha Rao (as His
Lordship’sthenwas, later Judge of thisCourt)
in CITv. isakhapatnamPort Trust [1983] 144
ITR 146/15 Taxman 72 (AP):

“The words ‘permanent establishment’
postul ate the existence of asubgtantia element
of an enduring or permanent nature of a
foreignenterpriseinanother country which can
be attributed to a fixed place of businessin
that country. It should be of such anaturethat
it would amount to avirtual projection of the
foreign enterprise of one country into the soil
of another country.”

Emphasising that asacreature of international
tax law, the concept of PE has a particularly
strong claim to a uniform international
meaning, Philip Baker discerns two types of
PEs contemplated under Article 5 of OECD
Model. First, an establishment which is part
of the same enterprise under common
ownership and control —an office, branch, etc.,
to which he gives his own description as an
‘associated permanent establishment’. The
second typeisan agent, though legdly separate
from the enterprise, nevertheless who is
dependent on the enterprise to the point of
forming a PE. Such PE is given the
nomenclature of ‘unassociated permanent
establishment’ by Baker. He, however, pointed
out that thereisa possibility of athird type of
PE, i.e. aconstruction or installation site may
beregarded as PE under certain circumstances.
In the first type of PE, i.e. associated
permanent establishments, primary
regquirement isthat theremust be afixed place
of business through which the business of an
enterprise is wholly or partly carried on. It
entails two requirements which need to be
fulfilled: (a) there must be a business of an
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25.

26.

enterprise of a Contracting State (FOWC in
the instant case); and (b) PE must be afixed
place of business, i.e. aplace whichis at the
disposa of the enterprise. It is universally
accepted that for ascertaining whether thereis
a fixed place or not, PE must have three
characteristics: stability, productivity and
dependence. Further, fixed place of business
connotes exi stence of aphysical locationwhich
is at the disposal of the enterprise through
which the businessis carried on.

Some of the examples of fixed place of
businessgiven by Baker arethefollowing: The
place of bus nessmust befixed and permanent.
Thus, a shed which had been rented for
thirteen yearsfor storing and preparing hides
was held to constitute a PE [Transvaal
Associated Hide & Skin Merchants (Pty.) Ltd.
v. Collector Tax Botswana [1967] 29 SATC
97]. Similarly, awriter’s study has been held
to constitute a PE [Georges Simenon v.
Commissioner of Interval Revenue [1965] 44
TC (US) 20]. A stand at atradefair, occupied
regularly for threeweeksayear, throughwhich
the enterprise obtained contracts for a
significant part of itsannua sal es, hasa so been
heldto congituteaPE [Josepn Fowler v. M.N.R
[1990] 90 DTC 1834]. A temporary restaurant
operated inamirror tent at aDutch flower show
for a period of seven months was held to
constitute a PEL. An office, workshop and
storeroom for the maintenance of aircraft,
which were leased out by the enterprise, has
been held to congtitute a PE2.

On the other hand, possession of a mailing
addressin astate—without an office, telephone
listing or bank account — has been held not to
constitute a PE [Commissioner of Internal
Revenue v. Consolidated Premium Iron Ores
[1959] 265 F 2d 320]. The mere supply of
skilled labour to work inacountry did not give
rise to a PE of the company supplying the
labour [Tekniskil (Sendirian) Berhal v. CIT
[1996] 88 Taxman 439/222 ITR 551 (AAR -
Delhi)]. A drilling rig which, although

27.

28.

anchored whilein operation, was moved to a
new site every few months, has been held not
to constitute a PE3. Similarly, a remotely
operated vessel whichwasused toinspect and
repair submarine pipelines was held not to
constitute a PE becauseamoving vessel isnot
a fixed place of business [Dy. CIT v. Subsea
Offshore Ltd. [1998] 66 ITD 296 (Mum.)].

The principal test, in order to ascertain as to
whether an establishment has afixed place of
businessor not, isthat such physically located
premises have to be ‘at the disposal’ of the
enterprise. For thispurpose, itisnot necessary
that the premises are owned or evenrented by
the enterprise. It will be sufficient if the
premises are put at the disposal of the
enterprise. However, merely giving access to
such aplaceto the enterprisefor the purposes
of the project would not suffice. The place
would be treated as *at the disposal’ of the
enterprise when the enterprise hasright to use
the said place and has control thereupon.

Someof theill ustrative casesdecided by courts
of different jurisdictionsgiven by Baker in his
commentary are contained in the following
passages from that book:

(i) IntheCanadian caseof William Dudneyv.
R [1999] 99 DTC 147, thetaxpayer was
aresident of the United States who was
contracted tosupply training toemployees
of aCanadian company. For the purposes
of thetraining contract, the taxpayer was
given various offices at the premises of
the Canadian company, which he was
only allowed to enter at normal office
hours. Hewas allowed to usethe client's
telephone only on client's business. He
spent 300 daysin one tax year and 40 in
the subsequent year at the premises. The
Tax Court of Canada and the Federal
Court of Appeal confirmed that he had
no fixed base — which was treated as
having the same meaning as PE — at the
premises since he had no right to use the
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premises as the base for the operation of
his own business.

(i) In acase generaly referred to as Hotel
M anager4, the Bundesfinanzhof held that
a UK hotel management company had a
PE in Germany when it entered intoa 20
year contract with a limited partnership
which owned a hotel. The agreement
required the UK company to supply a
general manager: the general manager's
office constituted the PE (and not the
entire hotel) since the UK company had
a secured right to use this office for the
purposes of the agreement.

(iif) A Swisscompany was held not to havea
PE when it contracted with a German
company to produce salad dressings in
the name of and in accordance with the
recipe of the Swiss company. No
employees of the Swiss company were
present at the production facility to
supervise production 5. The
Bundestinanzh of has aso held that a
scene painter who was commissioned to
carry out awork in Francefor six weeks,
and given specia roomsfor the purpose,
did not have a fixed base at those
premises.

(iv) The Administrative Court of Appeal of
Parishasheldthat aGerman travel agency
did not have a PE in France6. A travel
agency in Paris had made an office
available to the German company from
time to time, and the manager of the
German company had aflat in Paris; the
Court held that the German company had
no PE at its disposal in France.

(v) The Brussels Court of Appeal has held
that a German resident engaged in the
transportation of vehicles had a PE in
Belgium7. Thetaxpayer had an office 3m
by 6m at hisdisposal on the premises of
hisprincipa supplier in Belgium, together
with telephone and telex, where the
taxpayer and four of his staff worked.

29.

30.

31.

Judicial Analysis

According to Philip Baker, the aforesaid
illustrations confirm that the fixed place of
business need not be owned or leased by the
foreign enterprise, provided that is at the
disposal of theenterpriseinthe sense of having
someright to usethe premisesfor the purposes
of itsbusiness and not solely for the purposes
of the project undertaken on behalf of the
owner of the premises.

Interpreting the OECD Avrticle5 pertaining to
PE, KlausVogel has remarked that insofar as
the term 'business is concerned, it is broad,
vague and of little relevance for the PE
definition. According to him, the crucial
element is the term 'place’. Importance of the
term 'place’ is explained by him in the
following manner:

"In conjunction with the attribute 'fixed', the
requirement of aplacereflectsthe stronglink
between theland and the taxing powers of the
State. This territorial link serves as the basis
not only for the distributive rules which are
tied to the existence of PE but also for a
considerablenumber of other distributiverules
and, aboveall, for the assignment of aperson
to either Contracting State on the basis of
residence (Article 1, read in conjunction with
Article 4 OECD and UN MC)."

We would also like to extract below the
definition to the expression 'place’ by Vogel,
whichis asunder:

"A placeis acertain amount of space within
the soil or on the soil. This understanding of
place as athree-dimensional zone rather than
asinglepoint on the earth can be derived from
the French Version (‘installation fixe') as well
astheterm'establishment'. Asarule, thiszone
is based on acertain areain, on, or above the
surface of the earth. Rooms or technical
equi pment abovethe soil may quality asa PE
only if they are fixed on the soil. This
requirement, however, stems from the term
'fixed rather than theterm 'place’, giventhat a
place (or space) does not necessarily consist
of a piece of land. On the contrary, the term
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‘establishment’ makes clear that it isnot the soll
as such which is the PE but that the PE is
constituted by a tangible facility as distinct
fromthesoil. Thisisparticularly evident from
the French version of Article 5(1) OECD MC
which uses the term 'installation’ instead of
'place.

The term 'place’ is used to define the term
‘establishment’. Therefore, 'place’ includesall
tangible assets used for carrying on the
business, but one such tangible asset can be
sufficient. The characterization of such assets
under private law asrea property rather than
personal property (in common law countries)
orimmovablerather than movable property (in
civil law countries) is not authoritative. It is
rather the context (including, above al, the
terms 'fixed/'fixe"), as well as the object and
purposeof Article5 OECD and UN MCitsdf,
in the light of which the term 'place’ needs to
be interpreted. This approach, which follows
fromthegeneral rulesontreaty interpretation,
givesacertain leeway for including movable
property in the understanding of 'place’ and,
therefore, the assume a PE once such property
has been ‘fixed' to the soil.

For example, a work bench in a caravan,
restaurants on permanently anchored river
boats, steady oil rigs, or a transformator or
generator on board a former railway wagon
qualify as places (and may also be 'fixed).

In contrast, purely intangible property cannot
qualify inany case. In particular, rightssuch a
participationsin acorporation, claims, bundles
of claims (like bank accounts), any other type
of intangible property (patents, software,
trademarksetc.) or i ntangible economi c assets
(a regular clientele or the goodwill of an
enterprise) do not in themselves constitute a
PE. They can only form part of PE constituted
otherwise. Likewise, aninternet website (being
acombination of softwareand other electronic
data) doesnot constitute tangible property and,
therefore, does not constitute a PE.

32.

Neither does the mere incorporation of a
company in a Contracting State in itself
constitute a PE of the company in that State.
Where acompany hasitsseat, accordingtoits
by-laws and/or registration, in State A while
the POEM issituated in State B, thiscompany
will usualy beliable to tax on the basis of its
worldwideincomein both Contracting States
under their respectivedomestic tax law. Under
the A-B treaty, however, the company will be
regarded asaresident of State B only (Article
4(3) OECD and UN MC). In the absence of
both actual facilitiesand adependent agent in
StateA, income of thiscompany will betaxable
only in State B under the 1st sentence of Article
7(1) OECD and UN MC.

Thereisno minimum size of the piece of land.
Wherethe qualifying businessactivitiesconsist
(infull or in part) of human activities by the
taxpayer, hisemployees or representatives, the
mere space needed for the physical presence
of theseindividuasisnot sufficient (if it were
sufficient, Article5(5) OECD MC andArticle
5(5)(@) UN MC and the notion of agent PEs
were superfluous). This can beillustrated by
theexample of asalesmanwho regularly visits
amajor customer to take orders, and conducts
meetings in the purchasing director's office.
The OECD MC Comm. has convincingly
denied the existence of a PE, based on the
implicit understanding that the relevant
geographical unit is not just the chair where
the salesman sits, but the entire office of the
customer, and the officeis not at the disposal
of the enterprise for which the salesman is
working."

Taking cue from the word ‘through’ in the
Article, Vogel has also emphasised that the
place of businessqualifiesonly if the placeis
‘at thedisposal’ of the enterprise. According to
him, the enterprise will not be able to use the
placeof businessasaninstrument for carrying
on its business unless it controls the place of
business to a considerable extent. He hastens
to add that there are no absol ute standardsfor
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themodalitiesand intensity of control. Rather,
the standards depend on the type of business
activity at issue. According to him, ‘disposal’
isthe power (or acertain fraction thereof) to
usetheplace of businessdirectly. Someof the
instances given by Vogdl in this behalf, of
relative standards of control, are as under:

"Thedegree of control depends on the type of
business activity that the taxpayer carrieson.
It is therefore not necessary that the taxpayer
isableto exclude othersfromentering or using
the POB.

The painter exampleinthe OECD MC Comm.
(no. 4.5 OECD MC Comm. on Article 5)
(however questionableit might bewith regard
tothefunctional integration test) suggeststhat
thetypeand extent of control need not exceed
the level of what is required for the specific
type of activity which is determined by the
concrete business.

By contrast, in the case of a self-employed
engineer who had free accessto hiscustomer's
premises to perform the services required by
his contract, the Canadian Federal Court of
Appeal ruled that the engineer had no control
because he had access only during the
customer’s regular office hours and was not
entitled to carry on businesses of his own on
the premises.

Similarly, a Special Bench of Delhi'sIncome
Tax Appellate Tribunal denied the existence
of aPE in the case of Ericsson. The Tribunal
held that it was not sufficient that Ericsson's
employeeshad accessto the premisesof Indian
mobile phone providers to deliver the
hardware, software and know-how required
for operating a network. By contrast, in the
case of acompeting enterprise, the Bench did
assume an Indian PE because the employees
of that enterprise (unlike Ericsson's) had
exercised other businesses of their employer.

The OECD view can hardly bereconciled with
the two court cases. All three examples do
indeed shed some light onto the method how

33.

Judicial Analysis

therel ative standardsfor the control threshold
should be designed. While the OECD MC
Comm. suggeststhat it issufficient to require
not more than the type and extent of control
necessary for the specific business activity
which the taxpayer wants to exercise in the
source State, the Canadian and Indian
decisionsadvocatefor stricter standardsfor the
control threshold.

The OECD M C shows a paramount tendency
(though no strict rule) that PEs should be
treated like subsidiaries (cf. Article 24(3)
OECD and UN MC), and that facilities of a
subsidiary would rarely been unusable outside
the office hours of one of its customers(i.e. a
third person), theview of thetwo courtsistill
more convincing.

Along these lines, a POB will usualy exist
only wherethetaxpayer isfreeto usethe POB:

- at any time of hisown choice;

- forwork relating tomorethan one customer;
and

- for his internal administrative and
bureaucratic work.

Inall, thetaxpayer will usually beregarded as
controlling the POB only where he can employ
it at his discretion. This does not imply that
the standards of the control test should not be
flexible and adaptive. Generadly, the less
invasive the activities are, and the more they
allow aparallel use of the same POB by other
persons, thelower arethe requirements under
the control test. There are, however, anumber
of traditiona PEswhich by their naturerequire
an exclusive use of the POB by only one
taxpayer and/or his personnel. A small
workshop (cf. Article 5(2)(e) OECD and UN
MC) of 10 or 12 square meters can hardly be
used by more than one person. The same holds
truefor aroom wherethetaxpayer runsanoisy
machine."

OECD commentary on Model Tax Convention
mentionsthat a general definition of theterm
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'PE' brings out itsessential characterigtics, i.e.
adistinct "situs”, a"fixed place of business".
This definition, therefore, contains the
following conditions:

- theexistenceof a"placeof business’,i.e.a
facility such as premises or, in certain
instances, machinery or equipment.

- thisplace of business must be "fixed", i.e.
it must be established at a distinct place
with a certain degree of permanence;

- the carrying on of the business of the
enterprise through this fixed place of
business. This means usually that persons
who, in one way or another, are dependent
on the enterprise (personnel) conduct the
business of the enterprise in the State in
which thefixed placeis situated.

34. Theterm "place of business' is explained as

covering any premises, facilitiesor installations
used for carrying on the business of the
enterprise whether or not they are used
exclusively for that purpose. It isclarified that
a place of business may also exist where no
premisesareavailableor required for carrying
onthebusiness of theenterpriseand it simply
has a certain amount of space at its disposal.
Further, itisimmaterial whether the premises,
facilities or installations are owned or rented
by or are otherwise at the disposal of the
enterprise. A certain amount of space at the
disposal of the enterprise which is used for
business activitiesis sufficient to constitute a
placeof business. Noformal legal right touse
that placeisrequired. Thus, where an enterprise
illegally occupies a certain location where it
carries on its business, that would also
constitute a PE. Some of the exampleswhere
premises are treated at the disposal of the
enterprise and, therefore, constitute PE are: a
place of business may thusbe constituted by a
pitch in a market place, or by a certain
permanently used areain acustomsdepot (e.g.
for the storage of dutiable goods). Again the
place of business may be situated in the
business facilities of another enterprise. This

35.

may bethe casefor instancewheretheforeign
enterprise has at its constant disposal certain
premises or apart thereof owned by the other
enterprise. At thesametime, itisalsoclarified
that the mere presence of an enterprise at a
particular location does not necessarily mean
that the location is at the disposal of that
enterprise.

The OECD commentary givesasmany asfour
exampleswherelocation will not betreated at
the disposal of the enterprise. These are:

(& Thefirstexampleisthat of asdesmanwho
regularly visits amajor customer to take
orders and meets the purchasing director
in his office to do so. In that case, the
customer's premisesarenot at the disposal
of the enterprise for which the salesman
isworking and therefore do not constitute
a fixed place of business through which
the business of that enterpriseis carried
on (depending on the circumstances,
however, paragraph 5 could apply to deem
apermanent establishment to exist).

(b) Second exampleisthat of an employee of
acompany who, for along period of time,
is allowed to use an office in the
headquarters of another company (e.g. a
newly acquired subsidiary) in order to
ensure that the latter company complies
with its obligations under contracts
concluded with the former company. In
that case, the employee is carrying on
activities related to the business of the
former company and the office that is at
his disposal at the headquarters of the
other company will constitute apermanent
establishment of his employer, provided
that the office is at his disposa for a
sufficiently long period of time so as to
constitutea"fixed place of business' (see
paragraphs 6t0 6.3) and that the activities
that are performed there go beyond the
activitiesreferred toin paragraph 4 of the
Article.
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(¢) The third example is that of a road
trangportation enterprisewhichwould use
addivery dock at acustomer'swarehouse
every day for a number of years for the
purposeof delivering goods purchased by
that customer. In that case, the presence
of theroad transportation enterprise at the
ddivery dock would be solimited that that
enterprise could not consider that placeas
being at its disposal so asto constitute a
permanent establishment of that enterprise.

(d) Fourth exampleisthat of a painter, who,
for two years, spends three days a week
in the large office building of its main
client. In that case, the presence of the
painter in that office building whereheis
performing the most important functions
of hisbusiness (i.e. painting) constitute a
permanent establishment of that painter.

It also states that the words 'through which'
must be given awide meaning so as to apply
to any situation where business activities are
carried on at a particular location which is at
thedisposal of the enterprisefor that purpose.
For thisreason, an enterpriseengaged in paving
aroad will be considered to be carrying oniits
business 'through' the location where this
activity takesplace.

XXX...

65.

66.

We have pondered over the aforesaid
submissions of the learned counsel for the
partieswith all seriousness and sincerity they
deserve. We have a so minutely gone through
the material placed on record. We have kept
in mind the governing law that has already
been stated in detail. We are a so conscious of
the approach that is needed to examine these
kindsof issues, as discussed in the judgments
referred to by Mr. Dave. Likewise, we have
also microscopically examined the judgment
of the High Court which isunder challenge.

Asper Article 5 of the DTAA, the PE hasto
be a fixed place of business 'through’ which
business of an enterprise is wholly or partly

67.

Judicial Analysis

carried on. Some examples of fixed place are
giveninArticle 5(2), by way of an inclusion.
Article 5(3), on the other hand, excludes
certain places which would not be treated as
PE, i.e. what ismentioned in clauses (a) to (f)
as the 'negative list'. A combined reading of
sub-articles(1), (2) and (3) of Article5would
clearly show that only certain forms of
establishment are excluded as mentioned in
Article 5(3), which would not be PEs.
Otherwise, sub-article (2) uses the word
‘include which meansthat not only the places
specified therein are to be treated as PES, the
list of such PEsis not exhaustive. In order to
bring any other establishment which is not
specifically mentioned, the requirementslaid
downinsub-article(1) areto besatisfied. Twin
conditions which need to be satisfied are: (i)
existence of afixed place of business; and (b)
through that place business of an enterpriseis
wholly or partly carried out.

We are of the firm opinion, and it cannot be
denied, that Buddh International Circuit is a
fixed place. From this circuit different races,
including the Grand Prix is conducted, which
isundoubtedly an economic/business activity.
The core question is as to whether this was
put at the disposal of FOWC? Whether this
was afixed place of business of FOWC isthe
next question. We would like to start our
discussion on a crucial parameter viz. the
manner inwhich commercid rights, whichare
held by FOWC and its affiliates, have been
exploited in theinstant case. For this purpose
entire arrangement between FOWC and its
associates on the one hand and Jaypee on the
other hand, is to be kept in mind. Various
agreements cannot belooked into by isolating
them from each other. Their wholesome
reading would bring out the real transaction
between the parties. Such an approach is
essentially required to find out as to who is
having real and dominant control over the
Event, thereby providing an answer to the
guestion as to whether Buddh International
Circuit was at the disposal of FOWC and
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whether it carried out any businesstherefrom
or not. There is an inalienable relevance of
witnessing the wholesome arrangement in
order to have complete picture of the
relationship between FOWC and Jaypee. That
would enableusto capturethereal essence of
FOWC'srole.

XXX...

69.

Weareinagreement withthe aforesaid analysis
which correctly captures the substance of the
relevant clauses of the agreement.

XXX...

71.

72.

A stand at atradefair, occupied regularly for
threeweeksayear, throughwhich an enterprise
obtained contracts for a significant part of its
annual sales, was held to constitute a PES.
Likewise, atemporary restaurant operated in
a mirror tent at a Dutch flower show for a
period of seven monthswas held to constitute
a PEO.

The High Court has aso referred to some of
the judgments which are of relevance. We
would like to take note of those judgments as
we had agreed with the conclusions of the
High Court on thisissue:

InUniversal Furniturelnd. AB v. Government
of Norway Case No. 99-00421, dated 19-12-
1999, a Swedish company sold furniture
abroad that wasassembled in Sweden. It hired
an individual tax resident of Norway to look
after its salesin Norway, including salesto a
Swedish company, which used to compensate
him for use of a phone and other facilities.
Later, the company discontinued such
payments and increased his salary. The
Norwegian tax authorities said that the
Swedish company had its place of businessin
Norway. The Norwegian court agreed,
holding that the salesman's house amounted
toaplaceof busness: it was sufficient that the
Swedish Company had aplaceat its disposal,
i.e the Norwegian individual's home, which
could be regarded as ‘fixed'.

In Joseph Fowler v.Her Majesty the Queen
1990 (2) CTC 2351, the issue was whether a
United Statestax resident individual who used
tovisitand sell hiswaresinacamper trailer, in
fairs, for anumber of years had afixed place
of business in Canada. The fairs used to be
once a year, approximately for three weeks
each. The court observed that the nature of the
individual's business was such that he held
sales in similar fares, for duration of two or
three weeks, intwo other localesintheUnited
States. The court held that conceptualy, the
place was one of business, notwithstanding the
short duration, becauseit amounted to aplace
of management or a branch having regard to
peculiaritiesof the business.

XXX...

76.

We are of the opinion that the test laid down
by the Andhra Pradesh High Court in
Visakhapatnam Port Trust case fully stands
satisfied. Not only the Buddh International
Circuitisafixed placewherethecommercial/
economic activity of conducting F-1
Championship was carried out, one could
clearly discernthat it was avirtual projection
of the foreign enterprise, namely, Formula-1
(i.e. FOWC) on the soil of this country. It is
already noted abovethat asper Philip Baker10,
aPE must havethree characteristics: stability,
productivity and dependence. All
characteristics are present in this case. Fixed
place of business in the form of physical
location, i.e. Buddh International Circuit, was
at the disposal of FOWC through which it
conducted business. Aesthetics of law and
taxation jurisprudence leave no doubt in our
mind that taxabl eevent hastaken placeinIndia
and non-resident FOWC isliableto pay tax in
Indiaon theincomeit has earned on this soil.

0od
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India’s positionson

Per manent Establishment

in OECD’s2017 Update

toMode Tax Convention CA. Dhinal A. Shah
and Commentary dhinal .shah@in.ey.com

CA. Sagar Shah
sagarl.shah@in.ey.com

1. Executive Summary Further, asper the 2014 Model Commentary, a

On 21 November 2017, the Organisation for
Economic Co-operation and

Development (OECD) approved the contents
of the 2017 Update to the OECD Model Tax
Convention (MTC) and Commentary (the
OECD Model). Likethe previous updates, the
2017 Update contains the positions of OECD
and non-OECD member countries, including
those of India, on the OECD MTC and its
Commentary.

India spositionstothe 2017 Updateare mainly
on Permanent Establishment (PE), Mutual
Agreement Procedure (MAP) and on certain
other miscellaneous provisionssuch asthetie-
breaker rule for residence of non-individuals,
andtax treaty eligibility for transparent entities,
among others.

Inthisarticle, wehave summarized India skey
positions on the PE provisions in the 2017
Update.

2. Detailed Discussion

2.1 Deemed PE due to “significant economic

presence”

The OECD’sBase Erosion and Profit Shifting
(BEPS) Action 1 Final Report, issued in
October 2015, examining the tax challenges
of thedigital economy identifies, among others,
a new nexus test in the form of “significant
economic presence’ asan additiona option for
determination of taxablepresenceinastate. This
is, however, not a specific recommendationin
the Final Report and the OECD’s work on
Action 1 is still inprogress, with the final
outcome expected in 2020.

websitewhichisacombination of softwareand
electronic data, does not create a PE since the
enterprise does not have aphysical presence at
a location that can constitute a “place of
business.” On this, India reserved a position
that a website can create a PE in certain
circumstances or by virtue ofhosting awebsite
onaserver at aparticular location.

India has indicated the following positions in
the 2017 Update:

* Theright to deem a PE if the foreign
enterprise has significant economic
presence in India, as discussed inBEPS
Action 1.

» A website may constitute a PE where it
leads to significant economic presence of
theforeign enterprisein India.

» Depending on facts, a foreign enterprise
can be considered to have acquired aplace
of business through a website on any
equipment, if opening the website on that
equipment includes downloading of
automated software, such as cookies,
which use that equipment to collect data
from that equipment, process it in any
manner or shareit with the enterprise.

2.2 Podgtionson BEPSamended Article5(5) and

5(6) —Agency PE

Non-inclusion of the term “routinely” in
Dependent Agent PE (DAPE) clause

The 2017 Update expands the scope of DAPE
to cover a person who habitually plays the
principd roleinthe conclusion of contractsthat
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are routinely concluded without material
modification by the enterprise.

India has reserved aright on non-inclusion of
theterm”routinely.” In other words, Agency PE
can be created evenif contracts are concluded
without material modification by the enterprise
on anon-routine basis.

Person working exclusively for a foreign
enterprise cannot be considered as
independent, irrespective of its close
relationship with theenterprise

The 2017 Commentary providesthat if aperson
actsexclusively or almost exclusively onbehdf
of oneor moreenterprisestowhichitisclosely
related, that person shall not be considered to
be an independent agent.

India has reserved aright on non-inclusion of
theterm “towhichitisclosely related.” Thus,
accordingto India, if aperson actsexclusively
or amost exclusively on behalf of oneor more
enterprises, such person may not qualify asan
independent agent, i rrespective of whether such
personisclosely related to the enterpriseor not.

Fragmentation cannot be ignored, even
independent of anti-fragmentationrule

In the 2017 Update, a new anti-fragmentation
rule has been introduced, which seeksto deny
the PE exemption of preparatory/auxiliary
activitiesif specific conditionsaresatisfied. The
Commentary clarifies that unless the
antifragmentation rule is applicable, the
preparatory/auxiliary activity conditionisof no
relevance in a case where an enterprise
maintains several fixed places of business to
which other listed PE exemption clauses apply
since, in such cases, each place of businesshas
to be viewed separatelyand in isolation for
determining whether a PE exists.

India does not agree with the above
interpretation. According to India, even when
the anti-fragmentation provision doesnot apply,
an enterprise cannot fragment a cohesive

India's positions on Permanent Establishment in OECD’s
2017 Update to Model Tax Convention and Commentary

operating busnessinto severd small operations
in order to argue that each is merely engaged
inapreparatory or auxiliary activity.

Low-risk distributor may create PE

The 2017 Commentary states that a buy-sell
distributor (irrespective of whether it is an
associated enterprise or not) may not be
consideredasaDAPE sinceitisneither acting
on behalf of anon resident enterprise nor isit
sdling goodsthat are owned by such enterprise.
The goods that are sold to the customers are
owned by thedistributor itself. Thisconclusion
would apply even if the distributor acted as a
“low-risk distributor.”

India does not agree with the above
interpretation because it considers that
distribution of goods owned by an enterprise
(by an associated or related enterprise) may
create PE, particularly inacasewheretherisks
are not borne by such distributor.

2.3 Fixed place PE
Disposal test

The 2017 Commentary providesthat wherean
enterprise does not have aright to be present at
alocation and does not usethat locationitself,
that location cannot be considered as being at
the disposal of the enterprise. Further, with
regard to home office as PE, the 2017
Commentary introduces an example of across-
frontier worker who performsmaost of hiswork
from hishomesituated in one state rather than
from the office made available to him in the
other state, insuch case hishome should not be
considered as being at the disposal of the
enterprise.

Indiadoes not agreeto the above commentary.
Accordingto India:

a) Evenwhere an enterprise doesnot have a
right to be present at a location and does
not use that location itself, such location
can be considered asbeing at the disposal
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India's positions on Permanent Establishment in OECD’s
2017 Update to Model Tax Convention and Commentary

of the enterprisein certain circumstances.
No specific circumstance has been
explainedor illustrated in thisregard.

b) Withrespect to the example of homeoffice,
Indiais of theview that employee’shome
can be considered as at the disposal of the
enterprise.

On permanence test and short duration PE

According to the OECD, a PE is deemed to
exist only if there is certain degree of
permanence in the source country. In genera
practice, thisissatisfied if the place of business
is maintained for a period of six months. An
exception to this condition is a case where
businessactivitiesarecarried onexclusively in
a country. In such case, even if the business
exists for a shorter duration, due to the nature
of thebusinessactivity, itsconnectionwith that
country isstronger. Thisexceptionisillustrated
inthefollowing two circumstances:

1) Anindividud, residentin StateR, contracts
with the producer of a documentary to
provide catering services at the remote
villagein State Swhere such documentary
is proposed to be shot during afour-month
period. The individual will provide such
services from his parents home which is
located in the village. In such case, the
Commentary states that the time
requirement for a PE is met since the
restaurant is operated during the whole
existence of that particular business.

2) However, acompany, resident of State R,
operating variouscatering facilitiesin State
R, may also operate a cafeteriain State S
during a four-month production of a
documentary. Inthat case, the company’s
business, whichis permanently carried on
in State R, is only temporarily carried on
in State S. Hence, it could not be
consideredthat thetimerequirement for a
PE is met.

India disagrees with the OECD’s view in
scenario 2. According to India, operation of
catering facilities in scenario 2 also meets the
time requirement for constituting a PE.

Repair work on project subsequent to
completion of construction work to be added
tooriginal construction period

The 2017 Update states that a building site or
construction or installation project constitutes
aPE only if it lastsmore than 12 months. It is
clarified that work undertaken on a site after
the constructionwork, pursuant to aguarantee
that requires an enterprise to make repairs,
would normally not beincluded intheoriginal
construction period.

India does not agree with such interpretation.
Accordingto India, any work undertaken on a
siteshortly after the constructionwork hasbeen
completed, including repair works undertaken
pursuant to a guarantee, may be taken into
account as part of the original construction
period.

Collection of information on risks not
preparatory or auxiliary, in the case of an
insurance company

According to the OECD, if a fixed place of
business is used merely for collecting
information for an enterprise, such place may
not be treated as PE, provided such activity of
information collection qualifiesaspreparatory
or auxiliary for theenterprise. Toillustratethis,
if aninsurance company setsup anofficesoldy
for the collection of information, such as
statistics or for understanding risks in a
particular market, such collection of information
will beapreparatory activity.

India does not agree with the above
interpretation. Collection of datafor the purpose
of determination or quantification of risk by an
enterprise in the business of managing risks,
such as insurance, is not an activity of
preparatory or auxiliary character.
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India's positions on Permanent Establishment in OECD’s
2017 Update to Model Tax Convention and Commentary

Treatment of Value Added Tax (VAT)/ Goods
and Services Tax (GST) relevant for
determining PE status

The 2017 Commentary states that treatment
under VAT/ GST isirrelevant for the purposes
of the interpretation and application of the
definition of PE. Hence, when evaluating PE
status, one should not draw any inferencefrom
thetreatment of aforeign enterprise (including
registration) for VAT/GST purposes.

Indiadoes not agreewith theabove. According
to India, treatment under VAT/GST can be a
relevant factor for determining PE status.

3. Implications

Tax treatiesgenerally providethat the business
profits of aforeign enterprise aretaxablein a
State only to the extent that the enterprise has
in that State a PE to which the profits are
attributable. The definition of PE, and its
interpretation, isthereforecrucid indetermining
whether a non-resident enterprise must pay
Incometax inanother State. Traditionally, India
has sought to have greater source country

taxation while allocating taxing rights under a
tax treaty by seeking tohaveabroader definition
of PE as compared to the OECD standard.
Consistent with this objective, the positions
stated by India in the 2017 Update reflect a
broader application of some of the PE rules.

India's positions serve as aguide to taxpayers
on the likely approach of the Indian tax
adminigtration during audits, and also asabroad
outline of India stax treaty policy to countries
seeking to negotiate a tax treaty with India
However, these positionsare unilatera actions
and may not be legally binding on taxpayers
or on Courts while interpreting a tax treaty.
Also, apreponderantjudicial view inlndiahas
beenthat India s positionsonthe OECD MTC
may berdevant, if at al, only whileinterpreting
tax treatieswhich will be entered into by India
after making these positions.

Multinational enterprises should eval uate how
these positions may impact their PE risk
assessment in India and the potential for tax
controversy if these positions are proposed by
the Indian tax authority during PE audits.

0og

contd. from page 486

charges/commission retained by advertising
agentsunder section194H doesnot arise. Such
commission paidisin nature of tradediscount.

3. Inthe case of Foster's India (P) Ltd. vs. ITO
(2008) 10 DTR (Pune) 402. The Hon'bl e
Tribunal held that the distributor’s incentive,
early payment discount and bond expenses do
not constitute commission so asto attract TDS
u/s. 194H as there is no principal to agent
relationship between the assessee and the
distributors.

Huge commission given to distributorsand dealers
in the form of incentives and discount is not
commission: Where in order to boost its sale, the
assessee had offered huge commission to its
distributors and dealers in the form of incentives
and discountsby using different namesviz. (a)trade

Controversies

discount, (b) regional sales promotion, (c) Key
dealer incentive, (d) fast-track bonus, (e)trade
scheme, (f) salespromotions, (€) sales] promotion
(price buffer), (h) specia discount(institutional
sales) and (i) market alterations, it was held that
these payment were nothing more than incentives
to drive dealers to achieve certain targets and the
samecold not betreated ascommission for purposes
of section 194H so as to require tax deduction at
source by assessee while making such payments.
[National Panasonic India Pvt. Ltd. v. Dy. CIT
(2005) 3 SOT16 (Dd)].

Theincentive giventothedealersfor achieving the
target sale is deductible u/s. 37 of the Income Tax
Act, 1961.

ooo
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FEMA Updates

CA. Savan Godiawala
sgodiawal a@del oitte.com

Investment by Foreign Portfolio
16 I nvestors(FPI) in Government Securities

Medium Term Framework — Review

Circular isin terms of Schedule 5 to the Foreign
Exchange Management (Transfer or Issue of
Security by a Person Resident outside India)
Regulations, 2000 notified vide Notification No.
FEMA.20/2000-RB dated May 3, 2000, as
amended fromtimeto time.

Limitsfor FPI investment in Government Securities

Revision of Limits for the next quarter Jan - Mar
2018

The limits for investment by FPIs for the quarter
January — March 2018 is increased by INR 64
billion in Central Government Securities (Central
G-Secs) and INR 58 billion in State Devel opment
Loans (SDLs). Therevised limits are alocated as
per themodified framework prescribed inthe RBI/
2017-18/12 A.P.(Dir Series) Circular No.1 dated
July 3, 2017, and given as under.

(* Billion)
Central Government Securities State Devel opment Loans Aggregate
General|Long Term | Total | General | Long Term Total
Existing limits 1,897 603 2,500 300 93 393 2,893
Revisedlimits 1,913 651 2,564 315 136 451 3,015

Therevised limitswill be effective from January 01, 2018.

Theoperational guidelinesreatingtoalocation and
monitoring of limitswill beissued by the Securities
and Exchange Board of India (SEBI).

A.P. (DIR Series) Circular No. 14, December
12, 2017

For Full Text refer to https://www.rbi.org.in/
Scripts/BS_CircularindexDisplay.aspx?
1d=11186

Statement on Developmental and
17 Regulatory Policies

Rationalisation of Merchant Discount Rate

In recent times, debit card transactionsat ‘* Point of
Sales' have shown significant growth. With aview
to giving further fillip to acceptance of debit card
paymentsfor purchase of goodsand servicesacross
awider network of merchants, it has been decided
torationdisetheframework for Merchant Discount

Rate (MDR) applicable on debit card transactions
based onthe category of merchants. A differentiated
MDR for asset-light acceptanceinfrastructure and
a cap on absolute amount of MDR per transaction
will also be prescribed. Therevised MDR aims at
achieving thetwin objectives of increased usage of
debit cards and ensuring sustainability of the
business for the entities involved. The revised
instructionsfor MDR on debit card transactionswill
beissued today.

Allowing OverseasBranches/Subsidiaries of Indian
Banks to Refinance ECBs

Currently Indian corporates are permitted to
refinance their existing External Commercial
Borrowings (ECBs) at a lower al-in-cost. The
overseas branches/subsidiariesof Indian banksare,
however, not permitted to extend such refinance.

contd. on page no. 513
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GST Updates

CA. Ashwin H. Shah
ashwinshah.ca@gmail.com

GST Impact on Buying / Selling Used Vehicles

Let usdiscussinthisarticle the Impact of GST on
Buying / Selling a Used Vehicle. Since the
transactions happen in different ways, broadly as
below, we shall discuss the impact of GST
accordingly.

(a@) Individual SellstoIndividual (C2C)

(b) Individual Sells to Un-registered Dealer
(C20)

(©) Individual Sellsto Registered Dealer (C2B)

(d) Registered Dealer Sellsto Any Buyer (B2B
/ B2C)

(e) Leasingof Vehicle
() Exchange of Old Vehicle with New
(@) Individual SellstoIndividual (C2C):

As per Section 2(105) read with section 7 of
CGST Act, eventhough the sale of old or used
vehicleby anindividual isfor aconsideration,
it cannot be said to be in the course or
furtherance of his business (as selling old
vehicles is not the business of the said
individual), and hence does not qualify to be a
supply per se. Therefore, sale by anindividual
to another individual is not a supply and no
GST is applicable.Section 2 (105) defines
supplier as a person supplying the goods or
services. Section 7 provides that asupply isa
transaction, for a consideration by a person in
the course or furtherance of business.

(b) Individual Sells to Un-registered Dealer
(C20):

This type of Transaction is similar onein the
previous case, except that the buyer isin the
course or furtherance of business. Individual
selling to un-registered second hand vehicle

(©

dealerisnot asupply and thereforeno GST
is applicable. Though the unregistered buyer
further makesresale of such vehiclesisin the
course or furtherance of business, GST isnot
payableasheisun-registered.

Individual Sellsto Registered Second Hand
Dealer (C2B):

Individual (unregistered) selling to Registered,
attracts payment of GST on Reverse Charge
Mechanism under Sec 9(4) of CGST Act.
section mandates that tax on supply of taxable
goods (vehicleinthiscase) by an unregistered
supplier (an individual in this case) to a
registered person (the Second Hand Vehicle
Dealer in this case) will be paid by the
registered person (the Deadler in this case)
under reverse charge mechanism.

This provision, however, hasto beread in
conjunction with section 2(105) read with
section 7 of the said Act. Section 2 (105)
defines supplier as a person supplying the
goodsor services. Section 7 providesthat a
supply isatransaction, for aconsideration
by aperson in the course or furtherance of
business.

Even though the sale of old vehicle by an
individual isfor a consideration, it cannot
be said to be in the course or furtherance
of hisbusiness (as selling old vehicleis not
the business of the said individual), and
hence does not qualify to be a supply per
se.

Accordingly the sale of old vehicle by an
individual to aregistered deder will not attract
the provisions of section 9(4) and the dealer
will not beliabletopay tax under reversecharge
mechanism on such purchases.
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(d) Registered Dealer Sellsto Any Buyer (B2B

C)

/ B2C):

If thesupplierisaregistered per son of motor
vehicle and such supplier had purchased the
Motor Vehicle prior to July 1, 2017 and
hasnot availed input tax credit of central
excise duty, Value Added Tax or any other
taxes paid on such vehicles, then such vehicles
when sold will attract GST of 65% of the
applicable GST) rate, including
compensation cess.

These rates would apply for a period of
threeyearswith effect from 1 July 20171 .e.
apply up to 30" June 2020.

GST on Leasing of Vehicle:

Vehicleleasing is theleasing (or the use of) a
motor vehicle for afixed period of time at an
agreed amount of money for the lease. It is
commonly offered by dealersasan alternative
to vehicle purchase but is widely used by
businesses asamethod of acquiring (or having
the use of) vehicles for business, without the
usually needed cash outlay. Thekey difference

(f)

GST Updates

inaleaseisthat after the primary term (usually
2, 3 or 4 years) the vehicle has to either be
returned to the leasing company or purchased
for theresidual value.

Leasing of vehicles purchased prior to
1#July and supplied on lease before 1%
July,2017will attract atax equivalent to65%
of thecurrent applicablegoodsand services
tax (GST) ratefor aperiod of 3 years.

Exchange of Old Vehicle with New:

Interestingly, sale of old and new cars is
inextricably linked. It is estimated that about
27-28 percent of new car sales accrue through
exchange of old models. So if new car sales
are pegged at about 3 million, we could be
looking at about 8,40,000 used cars being
exchanged for new ones at pre-owned outlets.

In case of exchange offers, the GST will be
paid on the Transaction Value of the New
Vehicle. For instance, if the new car costs Rs
12 lacs and exchange value of the old car is
Rs. 4 lacs, the customer will pay Rs 8 lacs but
GST will be paid on Rs 12 |acs.

Latest Notifications

Sr No| Issued Under |Notification No. Essence of Notification

1 (CGST) Notification No. 67/2017— Seeksto extend thetimelimit for filing FORM
Central Tax dated 21/12/2017 | GST ITC-01till the 31st day of January, 2018

2 (CGST) NotificationNo. 68/2017— Seeksto extend thetimelimit for filing FORM
Central Tax dated 21/12/2017 | GSTR-5till the 31st day of January, 2018.

3 (CGST) NotificationNo. 69/2017— Seeksto extend the timelimit for filing FORM
Central Tax dated 21/12/2017 | GSTR-5A till the 31st day of January, 2018.

4 (CGST) NotificationNo. 70/2017— Seeks to further amend CGST Rules, 2017
Central Tax dated 21/12/2017 | (Thirteenth Amendment).

0o
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GST & VAT
Judgments/ Updates

CA. Bihari B. Shah
biharishah@yahoo.com.

I mportant Judgments:

Reliance Industries Ltd. in respect of 4%
reduction in Tax Credit u/s. 11(3)(B)(iii):

The readers are aware of that in case of
Reliance Industries Ltd. the Hon. GVAT Tribunal
as well as Gujarat High Court has decided and
approved that therewill be no further deduction of
Input Tax Credit @ 4% in case of fuel used in
manufacturing or trading goodswhi ch has been sent
to out of Gujarat State Branch.

The Hon. Supreme Court has reversed the
judgment of the Hon. Gujarat High Court and
decided that in case of use of fuel for manufacturing
of goods, as well as trading goods dispatched to
branch at out of State of Gujarat. The effect of this
judgment isvery high so far reduction has not been
made by the dealer aswell asthe sameisapproved
by the Department in assessment proceedings and
therefore the review petition has been filed by
RdiancelndustriesLtd. Thehearingisawaited. This
is an important judgment and therefore gist of the
judgment is given hereunder.

[1] Reasons given by the Hon. High Court in
taking the aforesaid view can be captured from
the following discussion contained in the
impugned judgment.

“Itisnotindisputethat inthe present case, the
taxable goods purchased by the respondent
assessee satisfy the description of sub-clause
(i) and (iii) of section 11(3)(b). Despite this,
in our view, the Tribunal came to a correct
conclusionthat denial of tax credit by4 per cent
as provided in clause (b) would have to be
doneonly once. We say sofar several reasons.
Firstly, clause (b) of section 11(3) pertainsto
reduction of tax credit otherwise available
under section 11. Such reduction is to be
applied if the goods satisfy the descriptions

[2]

[3]

contained insub clause (i) to (iii) thereof. After
clause (i) the Legidature has used the word
“or”. Weare consciousthat at theend of clause
(i) and beginning of clause(iii), the Legid ature
has not once again used theword “or” but has
also not added the expression “and”’. Plain
reading of the said provisions thus makes it
clear that the reduction of tax credit had to be
applied to any case which satisfies the
description contained in sub-clauses (i) to (iii)
not every time such description is satisfied.
Further, reduction of amount of tax at therate
of 4 per centisto bedonefor thetaxable goods
which fall in any of the three categories
contained in sub-clauses (i) to (iii) and not
every timeaparticular classof goods specified
fall in morethan one categories”.

On addition, the High Court has al so observed
that thelegidlativeintent of section11(3)(b) can
be gathered from proviso thereto which
provides that where the rate of tax of taxable
goodsis lessthan 4%, then the amount of tax
creditin respect of such dealer shall bereduced
by the amount of tax calculated at the rate of
tax set out in the Schedule of such goods,
meaning thereby, if thetax credit availableto
adealer islessthan 4%, the reduction should
be limited to such credit and no more. From
this, the High Court has observed that the
L egislature envisaged that in no casereduction
of tax credit under section 11(3)(b) would
accede 4%.

It was argued by Mr. Venugopal and Mr.
Bagaria that the approach of the High Court
was clearly erroneousasliberal interpretation
of section 11(3)(b), when read in the context
of the entire scheme of tax credit and other
provisions, would clearly show that it was
intended to reducethe amount of tax credit by
4% in an eventuality when case was covered
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by sub-clause (ii) and again at the rate of 4%
when the matter was covered by sub-clause
(iii). It was argued that in tax matters, whether
the language of the statute is plain and clear,
effect thereto has to be given and equity does
not play any roleinthese cases. It wasfurther
argued that as per the provisionsof theVat Act,
Vat was payable on the purchase of furnace
oil, natural gas and light diesel oil as well.
However, the Legislatureintended to givetax
credit in respect of these items when such
items are used as raw material/inputs for the
purpose of manufacturing other products. At
the sametime, it is the prerogative of the law
makers to decide how and under what
circumstances such tax credit would be
admissible and to what extent. But for such a
provision, the assessee did not have any right
to claim thetax credit and thusthe question of
double deduction does not arise at all. It was
also argued that sub-clause (ii) aswell as sub-
clause (iii) are attracted in different
circumstances and, therefore, the reduction
stipulated therein could not betreated asdouble
taxation. The learned counsel proceeded to
argue that in so far as sub-clause (ii) is
concerned, it would be attracted on satisfying
thetwin conditions, namely —(a) whentaxable
goods are used as raw material in the
manufacture or in the packing of goods; and
(b) thesegoods aredispatched outs de the State
inthe course of branch transfer or consignment
or to the agent of the manufacturer outsidethe
State. On the other hand, sub-clause (iii) was
attracted in those cases where fuel is used for
the manufacture of goods. It is possible, ina
given case, that both sub-clauses (ii) and (iii)
become applicable (asit has happened in the
instant case). However, in such cases the
Legidlature clearly intended that reduction at
therate of 4% hasto be appliedin each of the
circumstances. Number of judgments were
cited on interpretation of tax statutes as well
asthemanner in which punctuation marks are
to beinterpreted.

[4]

(9]

GST & VAT Judgments / Updates

It is clear that the material used even in the
packing of goodsistreated asraw materid and,
therefore, thisdefinitionisto betreated asterm
of art. This definition also clarifies that fuels
used in the manufacture of goods would be
treated asraw material withthe only exception
of those fuels which are used which are used
for the purpose of generation of electricity.

Keeping in mind the aforesaid aspects, we
advert to section 11(3)(b). It isanon-obstante
clause as it starts with the word
‘notwithstanding’ . Another aspect whichisto
be necessarily kept in mind is that it is the
“amount of tax credit’ which a dealer would
be entitled to claim under clause (a) that isto
bereduced at therate of 4% and thisreduction
istobeeffectedinthreeeventudities provided
under sub-clauses (i) (ii) and (iii). Insofar as
sub-clause (i) isconcerned, it pertainstotrading
activity and thereisno question of any overlap
between sub-clause (ii) on the One hand and
sub-clauses (ii) & (iii) on the other. Further,
insofar as sub-clauses (i) and (ii) are
concerned, same are digunctive as the word
‘or’ is inserted between these two classes.
However, when we come to clauses (ii) and
(iii), wherethereisapossibility of overlap (as
it has happened in the instant case as well),
thereisnoword‘ or’ used between clauses (ii)
and (iii). Sub-clause (ii) finishes with the
punctuation mark full stop and then sub-clause
(iii) starts. This depicts the intention of the
Legiglature, namely, reductionisnot confined
to one of the aforesaid two sub-clauses and it
can occur under both these provisions. It is
rightly pointed out by the appellant State that
these are event based sub-clauses and two
events are totally different. Sub-clause (ii) is
attracted in those cases where taxable goods
are used as raw material (which may not
necessarily be fuel but all raw materials are
included) and also the other condition which
is to be fulfilled is that these goods are
dispatched outside the State in the course of
branch transfer etc. Therefore, even if the
taxable goods are used as raw materia in the

@ Ahmedabad Chartered Acoountants Journal | December, 2017 503



GST & VAT Judgments / Updates

(6]

manufacture or in packing of goods but they
are consumed or sold within the State, Sub-
clause (ii) would not apply. On the other hand,
sub-clause (iii) ispreferableto any fuelswhich
are used for manufacture of goods. It is, thusa
totally separate category and the moment fuel
isused in the manufacture of goods, this sub-
clausegetsattracted and it would beimmaterid
whether the goods are sold withinthe State or
outsidethe State.

The aforesaid discussion leads us to the
conclusionthat it isamegatax credit scheme
whichisprovided under theVat Act meant for
all kinds of manufactured goods. Thematerial
in question, namely, furnace oil, natural gas
and light diesel oil are admittedly subject to
Vat under the Vat Act. The Legislature,
however, hasincorporated the provision, inthe
formof Section 11, to givetax creditinrespect
of such goods which are used as inputs/raw
material for manufacturing other goods.
Rationa e behindthe sameissimple. Whenthe
finished product, after manufacture, issold, Vat
would be again payable thereon. ThisVat is
payable on the price at which such goods are
sold, costing whereof isdonekeepingin view
the expenses involved in the manufacture of
such goods plus the profits which the
manufacturer intendstoearn. Insofar ascosting
isconcerned, element of expensesincurred on

(7]

8]

[9

raw materid would beincluded. Inthismanner,
whenthefina productissold andtheVat paid,
component of raw material would beincluded
again. Keeping in view this objective, the
Legidature hasintended to givetax credit to
some extent. However, how much tax credit
isto be given and under what circumstances,
isthedomain of the L egidature and the courts
are not to tinker with the same.

The upshot of the aforesaid discussion would
be to hold that reduction of 4% would be
applied whenever a case gets covered by sub-
clause (ii) and again when sub-clause (iii) is
attracted.

This, however, would be subject to one
l[imitation. In those cases when VAT paid on
such raw material is 4%, as in the case of
furnace oil, reduction cannot be more than
that. After al, Section 11 deals with giving
credit in respect of tax that ispaid.

Therefore, if somereductionisto be madefrom
thesaid credit, it cannot bemorethanthecredit
given. Thus, sofar asfurnaceoil isconcerned,
tax credit shall bereduced by 4%. Ontheother
hand, tax credit given in case of natural gas
and light diesel oil (other fuels), it shall be
reduced by 4% under sub-clause (ii) and 4%
under sub-clause (iii) of clause (b) of sub-
section (3) of Section 11.
0oo
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CorporateL aw Update

CA. Naveen Mandovara
naveenmandovara@gmail.com

MCA Updates:
1

MCA circular for relaxation of additional
fees and extension of last date of filing of
form CRA-4 under the Companies Act,
2013:

The MCA has extended the due date of filing
of Form CRA-4 for Financial Year startingon
or after April 1, 2016, without any additional
feestill December 31, 2017.

[General Circular No. 15/2017 dated
04.12.2017]

MCA notified the Companies (Cost
Records& Audit) Amendment Rules, 2017:

The MCA has notified the following
amendmentsin the Companies (Cost Records
and Audit) Rules, 2014 by way of Companies
(Cost Records & Audit) Amendment Rules,
2017:

1. InRule 2, after clause (f), the following
clause has been inserted and shall be
deemed to have been inserted with effect
fromtheApril 1, 2016:

(fa) “ Indian Accounting Standards” means
Indian Accounting Standards as referred
to in Companies (Indian Accounting
Standards) Rules, 2015.

2. Inthe Annexure to the Companies (Cost
Records and Audit) Rules, 2014, Form
CM-1 and Form CRA-3, has been
substituted and shall be deemed to have
been substituted with effect from the A pril
1, 2016.

The Ministry has also clarified via
Explanatory Memorandum that no person
is being adversely affected by giving
retrospectiveeffect tothisnatification. The
proposed amendments have been madeon

account of amendments made in the
Companies (Indian Accounting
Standards) Rules, 2015.

For detailed notification, please refer the
followinglink:

http://www.mca.gov.in/Ministry/pdf/
CompaniesCostrecordsAuditRule
_08122017.pdf

[F. No. 1/40/2013-CL -V dated 07.12.2017]

3. Companies (Cost Records And Audit)

Second Amendment Rules, 2017:

1. By way of Companies(Cost Recordsand
Audit) Second Amendment Rules, 2017,
following changes have been madein the
Companies (cost recordsand audit) Rules,
2014 (hereinafter referred to-as the
principal rules;,

i) inrule2,for clause (aa) thefollowing
clause shall be substituted and shall be
deemed to have been substituted with
effect from the 1st day of July’ 2017'
namely:-

(aa) Customs Tariff Act Heading”
meanstheheading asreferredtointhe
Additional Notesinthe First Schedule
to the CustomsTariff Act, 1975 (51 of
1975)’

i) inrule3, forthewords” Central Excise
Tariff Act Heading’, occurring at both
the places, thewords“ Customs Tariff
Act Heading” shall be substituted and
shall be deemed to have been
substituted with effect fromthe 1% day
of July, 2017.

i) Intheprincipa rules, inthe Annexure,
in Form CRA-2, Form CRA-3 and
Form.CRA 4, for the words *CETA
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Heading”, wherever it occurs, the
words “CTA Heading” shall be
substituted and shall be deemed to
have been substituted with effect from
the 01% day of July, 2017.

[F. No. 1/40/2013-CL-V dated 20/12/
2017

Condonation of Delay Scheme, 2018:

Withaview to givean opportunity for thenon-
compliant, defaulting companiesto rectify the
defaultinfilingan annual return or afinancial
statement for a continuous period of three
years, the MCA has launched the
Condonation of Delay Scheme, 2018
(*CODS-2018") with effect from 01.01.2018
and shall remain in force up to 31.03.2018.

Thisschemeisapplicableto all defaulting
companies (other than the companieswhich
have been stuck off/ whose names have
been removed from the register of
companiesunder section 248(5) of theAct).
A defaulting company is permitted to file
its overdue documents which were duefor
filing till 30.06.2017 inaccordancewiththe
provisions of this Scheme.

The DINs of the concerned disqualified
directors de-activated at present, shall be
temporarily activated during thevalidity of
theschemeto enablethemtofiletheoverdue
documents.

The defaulting Companies shall be ableto
filethefollowing forms:

i.  Form Number 20B/MGT-7- Form for
filing company having share capital.

ii. Form 21A/MGT-7- Particulars of
Annual return for the company not
having share capital.

iii. Form 23AC, 23ACA, 23AC-XBRL,
23ACA-XBRL, AOC-4, AOC-
4(CFS), AOC (XBRL) and AOC-
4(non-XBRL) - Forms for filing
Ba ance Sheet/Financia Statement and
profit and loss account.

iv. Form 66 - Form for submission of
Compliance Certificate with the
registrar.

v. Form23B/ADT-1- Formfor intimation
for Appointment of Auditors.

The defaulting company after filing
documents under this scheme shall seek
condonation of delay by filing form e-
CODS attached to this scheme online on
the MCA21 portal. The fee for filing
application e-form CODS is Rs. 30,000/-
(Rs. Thirty Thousand only).

Inthe event of defaulting companieswhose
names have been removed fromtheregister
of companies under section 248 of the Act
and which havefiled applicationsfor reviva

under section 252 of the Act up to the date
of thisscheme, the Director’sDIN shall be
re-activated only NCLT order of revival

subject to the company having filing of al

overdue documents.

[General Circular N0.16/2017 dated
29.12.2017]

The Central Government notifies The
Companies (Amendment) Act, 2017:

The Central Government notified the
Companies (Amendment) Act, 2017
(Amendment Act) on 3 January, 2018. The
provisions of thisAmendment Act shall come
into force on the date or dates as the Central
Government may appoint by notification(s) in
the Official Gazette.

A few provisions in the Amendment Act
have important bearing on the working of
the Insolvency and Bankruptcy Code, 2016
(Code).

Section 53 of the Companies Act, 2013
prohibited issuance of sharesat adiscount.
The Amendment Act now allows
companies to issue shares at a discount to
itscreditorswhenitsdebt is converted into
shares in pursuance of any statutory
resol ution plan such asresol ution plan under
the Code or debt restructuring scheme.
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Section 197 of the CompaniesAct, 2013
required approval of the company in a
general meeting for payment of managerial
remuneration in excessof 11 percent of the
net profits. The Amendment Act now
requiresthat whereacompany hasdefaulted
in payment of duesto any bank or public
financial institution or non-convertible
debenture holders or any other secured
creditor, the prior approval of the bank or
publicfinancid institution concerned or the
non-convertible debenture holdersor other
secured creditor, as the case may be, for
such payment of managerial remuneration
shall be obtained by the company before
obtaining the approval in the general
meeting.

Section 247 of the CompaniesAct, 2013
prohibited a registered valuer from
undertaking valuation of any assetsinwhich
he has a direct or indirect interest or
becomes so interested at any time during
or after the valuation of assets. The
Amendment Act now prohibitsaregistered
valuer from undertaking valuation of any
asset in which he has direct or indirect
interest or becomessointerested at any time
duringthreeyearsprior to hisappointment
as valuer or three years after valuation of
assets was conducted by him.

The Companies (Amendment) Act, 2017 is
available www.ibbi.gov.in and
www.mca.gov.in.

6. MCA tore-engineer the process of name
reservation, incor poration of companies&
allotment of DIN:

Name MCA isdesigning a Front Office

Reservation service (replacing INC-1 eform with
Web-Form) for Name Reservation and
Change of Name for companies
capturing only absolutely essential
information from the applicants.The
said service is likely to be rolled out
on January 26, 2018. INC-1isno more
available for filing from January 6,
2018. However, resubmission of INC-

Corporate Law Update

lisalowedtill 23:59 hoursof January
11, 2018.

Incor por a-
tion of
Companies

It has been advised that in cases where
names have been reserved using INC-
1 they may use SPICefor incorporation
immediately, latest by January 17,
2018. It isrequested that SPICe should
be filed with due care as it will be
allowed only one resubmission which
has to be completed latest by January
25, 2018. SPICeshall be mandated for
incorporation of companies w.e.f.
January 26, 2018, necessary changes
shall be incorporated for Producer
Companiesinthisform. Further INC-7
formislikely to be discontinued w.e.f.
January 10, 2018 and to mandate
SPICe (with necessary provision for
incorporating Producer Companies) as
the only form for incorporation of
companiesw.e.f. January 26, 2018.

DIR-3
(Applica-
tion for
allotment
of DIN)

DIN alotment shall be done only at
the time of their appointment as
Directors(If they do not possessaDIN)
in companies. DIR-3 (Application for
Director Identification Number) would
be applicable for the allotment of DIN
to individuals in respect of existing
companies only and shall be filed by
the existing company in which the
proposed Director is to be appointed.
Further, DINs to the proposed first
Directorsin respect of new companies
would be mandatorily required to be
applied for in SPICe forms (subject to
aceiling of 3 new DINSs) only. DIR-3
shall be modified permitting all otment
of up to 2 new DINs (since SPICe
providesfor up to 3 new DINs) only in
respect of ‘Producer Companies . To
facilitate corresponding changes in
LLP e-forms, due to deprecation of
DIR-3, allotment of new DINs for
Designated Partners/Partners of LLPs
shall be temporarily suspended w.e.f
January 26, 2018 till March 31, 2018.

7. Guiddinesfor technical standardsfor core
services by Insolvency and Bankruptcy
Board of India:

The Insolvency and Bankruptcy Board of India
(1BBI) haslaid down the Technical Standards
for the performance of Core Services for the
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following matters under Regulation 13 of the
IBBI (Information Utilities) Regul ations, 2017:

. Standardtermsof service;
I1. Registration of users,

[11. Uniqueidentifier for each record and each
user;

IV. Submission of information;

V. Identificationand verification of persons,
V1. Authentication of information;
VII.Verification of information;

VIIl. Dataintegrity;

I X. Consent framework for providing access
toinformationto third parties;

X. Security of the system;

X1. Security of information;

X11.Risk management framework;
X111. Preservation of information; and
XI1V.Purging of information.

An information utility shall comply with the
applicable Technical Standards, while
providing services.

For detailed guidelines please visit at
www.mca.gov.in and www.ibbi.gov.in.

[Press Release dated 13.12.2017]

Amendments to the Insolvency and
Bankruptcy Board of India (Insolvency
Resolution Processfor Corpor ate Per sons)
Regulations, 2016 and the Insolvency and
Bankruptcy Board of India (Fast Track
Insolvency Resolution Process for
Corporate Persons) Regulations, 2017 by
I nsolvency and Bankruptcy Board of India:

According to theregulations, aresolution plan
needs to identify specific sources of fundsto
be used for paying the liquidation value dueto
dissenting creditors. For this purpose, the
‘dissenting financial creditor’, according to
amended regul ations, meansafinancia creditor

who voted against the resolution plan or
abstained from voting for the resolution plan,
approved by the committee of creditors.

As per the amendments, it is not necessary to
disclose‘liquidation value' in theinformation
memorandum. After the receipt of resolution
plan(s) in accordance with the Insolvency and
Bankruptcy Code, 2016 (Code) and the
regulations, the resolution professional shall
providetheliquidation valueto every member
of the committee of creditorsafter obtaining an
undertaking from the member to the effect that
such member shall maintain confidentiality of
the liquidation value and shall not use such
value to cause an undue gain or undue loss to
itself or any other person. Also, the interim
resolution professional or the resolution
professional, asthe case may be, shall maintain
confidentiality of theliquidation value.

According to the amendments, a resolution
applicant shall submit theresolution plan(s) to
theresol ution professiona withinthetimegiven
in the invitation for the resolution plans in
accordance with the provisions of the Code.
Thiswill enable the committee of creditorsto
close aresolution process as early as possible
subject to provisions in the Code and the
regulations.

The amendments are available at
www.mca.gov.in and www.ibbi.gov.in.

[Press Release dated 01.01.2018]

oo
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CA. Pamil H. Shah
pamil_shah@yahoo.com

Transition to IND AS

MCA has notified Companies (Indian Accounting
Standards) Rules, 2015 which shall comeinto effect
from 1 April 2015. The said rulesrequire adoption
for Indian Accounting Standards (IndAYS):-

1

From FY 15-16: Any company can voluntary
adopt Indian Accounting Standards from
Financial year 15-16 with comparativesto be
given for the period ending on 31 March
2015 or theresfter.

From FY 16-17 : Following companies to
mandatorily adopt Ind AS from FY 16-17
onwards with comparatives for period
ending 31 March 2016 or thereafter:-

Companies with net worth of Rs 500 crores
or more and whose equity or debt securities
are either listed or in the process of listing in
any Indian stock exchange.

Companies other than above and whose net
worth is Rs 500 crores or more.

Holding, subsdiary, joint ventureand associate
of above companies.

From FY 17-18 : Following companies to
mandatorily adopt Ind AS from FY 17-18
onwards with comparatives for period
ending 31 March 2017 or thereafter:-

Companies with net worth less than Rs 500
crores and whose equity or debt securitiesare
either listed or in the process of listing in any
Indian stock exchange.

Companies other than above and whose net
worth is Rs 250 crores or more but less than
Rs 500 crores.

Holding, subsdiary, joint ventureand associate
of above companies.

Considering the wide applicability of rulesin
future to many companies, in this column, |
tried to report on how transition to IND AS
can be done and how reporting should be
made.

VisaSteel L td
45. First TimeAdoption of IND AS
Transitionto IND AS

These are the Groups first consolidated
financial statements prepared in accordance
with Ind AS.

The according policies set out in Note 1 have
been applied in preparing the financial

statementsfor theyear ended 31 March 2017,
the comparativeinformation presented inthese
financial statements for the year ended 31
March 2016 and in the preparation of an
opening Ind AS balance sheet at 1 April 2015
(the group’s date of transition). In preparing
its opening Ind AS balance sheet, the Group
has adjusted the amounts reported previously
infinancial statements prepared in accordance
with the accounting standards notified under
Companies (Accounting standards)
Rules,2006 (as amended) and other relevant
provisionof theAct (previous GAAPor Indian
GAAP). An explanation of how thetransition
from previous GAAP to Ind AS has affected
the group’s financial position, financial

performance and cash flows is set out in the
following tables and notes.

A. Exemption and exceptionsavailed:

Set out below are the applicable Ind AS 101
optiona exemptionsand mandatory exceptions
appliedinthetransitionfrom previous GAAP
toInd AS.

A.1l Ind AS optional exemptions
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A1.1 Business combinations

Ind AS 101 provides the option to apply Ind
AS 103 prospectively fromthetransition date
or from a specific date prior to the transition
date. Thisprovidesrelief fromfull retrospective
application that would require restatement of
all businesscombinationsprior tothetrangtion
date.

The Group elected to apply Ind AS 103
prospectively to business combinations
occurring after its transition date. Business
combinationsoccurring prior to thetransition
date have not been restated.

A.1.2 Deemed cost

INndAS 101 permitsafirst-time adopted to el ect
to continue with the carrying value for al of
its property, plant and equipment asrecognised
in the financial statements as at the date of
transition to Ind AS, measured as per the
previous GAAP and use that as its deemed
cost as a the date of transition after making
necessary adjustmentsfor de-commissioning
liabilities, if any. This exemption can also be
used for intangibleAssetscovered by INDAS
38 Intangible Assets.

Accordingly, the Groups has elected to
measureall of its property, plant and equi pment
and intangible assets at their previous GAAP
carryingvalue.

A.1.3 Leases

Appendix CtoIndAS 17 requiresan entity to
assess whether a contract or arrangement
contains a lease. In accordance with Ind AS
17, this assessment should be carried out at
the inception of the contract or arrangement.
Ind AS 101 provides an option to make this
assessment on the basis of facts and
circumstances existing at the date of transition
toIndAS, except wherethe effect is expected
to be not material.

The Group haselectedto apply thisexemption
for such contractsarrangements.

A.2 Ind AS mandatory exceptions
A.2.1 Estimates

An entity’s estimates in accordance with Ind
As at thedate of transition to Ind AS shall be
consistent with estimates made for the same
datein accordancewith previousGAAP (after
adjustments to reflect any difference in
accounting policies), unlessthereis objective
evidencethat those estimateswerein error.

Ind AS estimates as at 1st April 2015 are
consistent with theestimatesasat the samedate
madein conformity with previous GAAP. The
group made estimates for following itemsin
accordancewith IndASat thedate of transition
as these were not required under previous
GAAP:-Impairment of financial assets based
on expected credit loss model.

A.2.2 De-recognition of financial assets and
liabilities
Ind AS 101 requires a first-time adopter to
apply thede-recognition provisionsof INndAS
109 prospectively for transactions occurring
on or after the date of transition to Ind AS.
However, Ind AS 101 alows a first-time
adopter to apply the de-recognition
requirements in Ind AS 109 retrospectively
from adate of the entity’s choosing, provided
that the information needed to apply Ind AS
109tofinancial assetsand financial liabilities
derecognised as a result of past transactions
was obtained at thetime of initially accounting
for thosetransactions.

The Group has elected to apply the de-
recognition provisions of Ind AS 109
prospectively fromthe date of transitionto Ind
AS.

Note 1: Tradereceivables

Asper IndAS 109, the Group is required to apply
expected credit loss model for recognising the
allowance for doubtful debts. As a result, the
allowance for doubtful debts increased by
Rs.157.67 Million as at 31 March 2016 (1%April,
2015:Rs.71.42 Million). Consequently, the total
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equity as at 31% March, 2016 decreased by
Rs.157.67 million (1% April, 2015 : Rs.71.42
million) and lossfor the year ended 31¥March 2016
increased by Rs.86.25 Million.

Note 2: Excise duty

Under the previous GAAP, revenue from sale of
products was presented exclusive of excise duty.
Under Ind AS, revenue from sale of goods is
presented inclusive of excise duty. The excise duty
paid is presented on the face of the statement of
profit and lossas part of expenses. Thischangehas
resulted in an increase in total revenue and total
expenses for the year ended 31 March 2016 by
871.39 Million. There is no impact on the total
equity as at 31 March 2016 and loss for the year
ended on that date.

Note 3: Security deposit

Under the previous GAAP, interest free lease
security deposits (that are refundable in cash on
completion of the lease term) arerecorded at their
transaction value. Under IndAS, all financial assets
are required to be recognised at fair value.
Accordingly, the Group has fair valued these
security depositsunder Ind AS.

Difference between the fair value and transaction
value of the security deposit has been recognised
as Security Deposit considered as Advance Rent
paid. Consequent to this change, the amount of
security deposits decreased by 95.57 million as at
31 March 2016(1%April, 2015 115.93 Million). The
security deposit considered as advance rent paid
increased by 77.77 Million as at 31 March,
2016(1*April 2015 :96.84 Million) Total equity
decreased by 19.09 Million as on 1¢April, 2015.
The loss for the year ended 31*March, 2016
increased by Rs.9.77 Million dueto amortisation of
the prepaid rent of 22.91 Millionwhichispartialy
off-set by the notional interest income of Rs.32.68
Million recognised on security deposits.

Note 4: Remeasurements of post-employment
benefit obligations

Under INdAS, remeasurementsi.e. actuarial gains
and losses and the return on plan assets, excluding

From Published Accounts

amountsincluded in the net interest expenseonthe
net defined benefit liability are recognisedin other
comprehensive income instead of profit or loss.
Under the previous GAARP, these remeasurements
wereforming part of the profit or lossfor the year.
Asaresult of thischange, thelossfor theyear ended
31March 2016 Increased by Rs.2.11 Million. There
isno impact of this adjustment on the total equity
as at 31¥March, 2016.

Note 5. Borrowings-Transaction cost

Ind AS 109 requires transaction costs incurred
towards origination of borrowings to be adjusted
from the carrying amount of borrowingsoninitial
recognition. These costsarerecognised inthe profit
or loss over the tenure of the borrowing as part of
the interest expense by applying the effective
interest rate method.

Under previous GAAP, thesetransaction costswere
charged to profit or loss as and when incurred.
Accordingly, borrowingsasat 31 March 2016 have
been reduced by Rs.13.49 Million (1 April 2017:
7.27 Million) with a corresponding adjustment to
retained earnings. Thetotal equity increased by an
equivalent amount. The lossfor the year ended 31
March 2016 hasincreased by Rs.6.22 Millionasa
result of the additional interest expense.

Note 6: Borrowings-Step up interest rate

Ind AS 109 requires step up interest rate to be
adjusted from the carrying amount of borrowings
oninitial recognition. These costs are recognised
inthe profit or loss over thetenureof the borrowing
as part of the interest expense by applying the
effectiveinterest rate method.

Under previous GAAR, thesetransaction costswere
charged to profit or loss based on interest rate
applicable for that period. Accordingly, Interest
accrued as at 31 March 2016 has increased by
Rs.257.48 Million (1 April 2015: 185.77 Million)
with a corresponding adjustment to retained
earnings. The total equity decreased by an
equivalent amount. The lossfor the year ended 31
March 2016 has increased by Rs.71.71 Million as
aresult of the additiona interest expense.
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Note 7: Depreciation on capital spares

INdAS 16 requiresitemsof capital spares(i.e. spare
parts, service equipment etc. that meet thedefinition
of property, plant and equi pment) areto be classified
accordingly plant and equipment and to be
depreciated accordingly. Asaresult capital spares
of Rs.14.96 Million as at 31 March 2016(1 April
2015:Rs.11.11 Million) were reclassified from
inventory to property plant and equipment. The
profit for the year and total equity as at 31 March
2016 decreased by Rs.0.53 Million due to
depreciation on such capital spares classified as
property plant and equipment.

Note8: Derivativeinstruments

Ind AS 109 requires al the derivative financial
instruments to be recorded at fair value. Thisfair
value is generally determined on mark to market
basis. Under previous GAAP, only losses on these
derivativefinancial instrumentswererecognizedin
the books of account and gains (if any) were
ignored. Upon recognition of such mark to market
gains as at 31% March 2016 total equity has
decreased by Rs.1.05 Million (1 April 2015 :
Rs.1.73Million) withaincreasein profit by Rs.0.68
Million for the year ended 31%March 2016.

Note 9: Bill discounting

INdAS 109 requiresentity to derecognizeafinancial
asset when, and only when the contractual rights
to the cash flowsfromthefinancial asset expire, or
it transfers the financial asset as and the transfer
gualifiesfor derecognition. ParaB2 of INndAS 101
statesthat except as permitted, afirst-time adopter
shall apply the derecognition requirementsin Ind
AS 109 prospectively for transactionsoccurring on
or after thedate of transitionto INdAS. Asaresullt,
tradereceivablesincreased by 363.24 Million asat
31 March 2016 with a corresponding impact on
current borrowings. Accordingly, the said
adjustment has no impact on either equity or loss
for the year ended 31% March 2016. However, this
reclassification has impacted the cash flows from
Operating and financing activities.

Note 10: Deferred Tax Asset-M AT credit
entitlement

IndAS 12 requiresthe carry forward of unused tax
credits to be classified as deferred tax asset.
Accordingly an amount of Rs.274.70 million have
been reclassified to Deferred Tax Asset from other
loans and advances as on 1 April 2015. This has
no impact on total equity.

Note 11: Retained earnings

Retained earnings as at 1¥April, 2015 has been
adjusted consequent to theabovelnd AStransition
adjustments, where applicable.

Note 12: Other comprehensiveincome

Under Ind AS, al items of income and expense
recognised in aperiod should beincluded in profit
or lossfor the period, unless a standard requires or
permits otherwise. Items of income and expense
that are not recognised in profit or lossbut are shown
in the statement of profit and loss as Other
Comprehensive Incomeincludes remeasurements
of defined benefits plans, foreign exchange
differences arising on translation of foreign
operationsetc. the concept of other comprehensive
income did not exist under previous GAAP.

Note 13: Equity pick up accounting for
investment in joint venture

Under IndAS, investmentsin joint ventures are to
be accounted using equity method. Hence the
investment injoint ventures have been consolidated
using equity pick up accounting and total equity
decreased by 0.11 Million as at 31¥March 2016(1
April 2015 : Rs.0.19 Million) with aincrease in
profit by Rs.0.08 Million for the year ended 31%
March 2016.

ooo
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From the Government

CA. Kunal A. Shah
cakashah@gmail.com

| ncome Tax

1. Circular relating to deduction of tax at
source- Income —Tax Deduction from
Salariesu/s 192 of the Income-Tax Act,
1961 during thefinancial year 2017-18

The present circular contains the rates of
deduction of income-tax from the payment of
income chargeable under the head “ Salaries’
during thefinancial year 2017-18 and explains
certain related provisions of the Act and
Income-tax Rules, 1962 (here nafter the Rul es).
The relevant Acts, Rules, Forms and
Notificationsareavailableat thewebsite of the
Income Tax Department-
www.incometaxindia.gov.in.

(For detailed text refer Circular no. 29/2017,
dated 05/12/2017)

2) CBDT extendsdatefor linking of Aadhaar
with PAN

Under the provisions of recently introduced
section 139AA of the Income-tax Act, 1961
(the Act), with effect from 01.07.2017, all
taxpayers having Aadhaar Number or
Enrolment Number are required to link the
samewith Permanent Account Number (PAN).
Inview of thedifficultiesfaced by someof the
taxpayersin the process, thedatefor linking of
Aadhaar with PAN was initially extended till
31st August, 2017 which was further extended
upto 31st December, 2017. It has come to
notice that some of the taxpayers have not yet
completed the linking of PAN with Aadhaar.
Therefore, tofacilitatethe process of linking, it
has been decided to further extend thetimefor
linking of Aadhaar with PAN till 31.03.2018.

[Press Release dated 08" December, 2017]
0DoO

contd. from page 499

Inorderto providealevel playingfield, it hasbeen
decided, in consultation with the Government, to
permit the overseas branches/subsidiaries of Indian
banksto refinance ECBs of AAA rated corporates
as well as Navratna and Maharatna PSUs, by
raising fresh ECBs. In this regard, the revised
guidelineswill beissued within aweek.

Report of the Working Group on Hedging of
Commodity Price Risk by Residents -
I mplementation

The report of the Working Group on Hedging of
Commodity Price Risk by Residents (Chairman:
Shri Chandan Sinha) was placed on the Reserve
Bank’swebsitefor public comments on November
16, 2017. Themag or recommendations of the Group

FEMA Updates

include the creation of a ‘Positive List’ of
commodities that can be hedged, and enabling
inventory hedging, price fix hedging as well as
hedging of the currency risk resulting from overseas
commodity derivatives. The Reserve Bank shall
examine the Group’s recommendations and the
public feedback. A circular with revised directions
will be issued by January 15, 2018.

Press release 2017-2018/1543dated December
06, 2017

For full text refer: https://rbi.org.in/Scripts/
BS_PressReleaseDisplay.aspx?prid=42477

o
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Association News

¥ 'm ‘ T
- - - L ‘ :
CA. Riken J. Patel CA. Maulik S. Desai N
Hon. Secretary Hon. Secretary m." N
Forthcoming Programmes
Date/Day Time Programmes Speaker Venue
23/01/2018 | 5:00 p.m. to Returns CA. Vaibhav Shah H. K. Conference
Tuesday 7:00 p.m. Room, H. K. College
Ashram Road, Ahmedabad
25/01/2018 | 5:00 p.m.to| Placeof Supply and ITC—Issues| CA. Brijesh Thakar H. K. Conference
Thursday 7:00 p.m. Room, H. K. College
Ashram Road, Ahmedabad
29.01.2018 | 5.00 p.m.to Overview of IBC and its CA. Ketul R. Patel H. K. Conference Room,
M onday 7.00 p.m. challenges for professionas H. K. College
Ashram Road, Ahmedabad
30/01/2018 | 5:00 p.m. to Contemporary Issuesin GST Eminent Faculty* H. K. Conference
Tuesday 7:00 p.m. Room, H. K. College
Ashram Road, Ahmedabad

Glimpses of Past Events

e

el i

A Fridendly Cricket Match Between

Members and CAA Team at Cricket Match between CAA and
Baroda Branch of ICAIl at Baroda
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A Lecture Meeting on Companies Amendment A Lecture Mesting on Trust by CA Ajit C Shah
Bill, 2013 by CS Mahesh C Gupta

Half Day Seminar on Tax Planning through HUF & Family

Arrangement by Dr. Girish Ahuja and Succession Planning,

Inbound & Outbound Investments & Liberalized Remittance
Scheme by CA Rashmin Sanghvi on 10th January,

Talk on E-way Bill at GST Lecture Series by CA A Program on GST with Tally
Sunnay Jariwalafrom Surat
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ACAJ Crossword Contest # 44

ACross

1.

isaperfumeyou cannot pour on others

without getting afew drops on yourself.

A beneficial CBDT circular has to be applied
whilean oppressivecircular hasto
be applied prospectively.

The FRDI Bill, 2017 dealswith insolvency and
bankruptcy in sector companies.

Down
4. UPS, rack, switch and buttery forming part of

the computer system are eligible for

depreciation at rate.

Merely because a search is conducted in the

premises of the assessee, would not entitlethe

Revenue to initiate the process of
, for which there is a separate

6. CAA celebratedits67™

procedure prescribed in the statute.
day on 15"
December, 2017.

6

Notes:

1

The Crossword puzzle is based on previous
issue of ACA Journal.

Winnersof ACAJ Crossword Contest # 43

1. CA. Saurabh Shah

2. Two lucky winnerson the basis of adraw will
be awarded prizes. 2. CA. Shirish Bhatt
3. The contest is open only for the members of
Chartered Accountants Association and no
member is allowed to submit more than one )
entry. ACAJ Crossword Contest # 43 - Solution
4. Members may submit their reply either ACross o
physically at the office of the Association or L March_ 2. Principles
by email at caashmedabad@gmail.com on or 3. Industridl
before 30/01/2018. Down _
5. Thedecisionof Journd Committeeshall befina 4. Amdgamation 5. Jobwork
and binding. 6. Tangible
oo
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“Role of GIDC in Gujarat’s and India’s economic growth
is pivotal and decisive. Apart from facilitation National
and International iconic manufacturing units, GIDC must
be credited for its fast-track development of industrial
estates and MSME Units. GIDC’s constant focus on
providing world class infrastructure facilities comes for
its visionary outlook for the future.”

Shri Vijaybhai Rupani
Hon. Chief Minister,
Gujarat I e - LS SR BT R AR - - - - - - - - Y
E “To make GIDC an effective, vibrant and timely provider of
Vision 5 quality industrial infrastructure with easy, quick and
transparent delivery mechanism at competitive pricing and
without losing sight of its social responsibilities.”

L

Feldptinderitnaiop)argt Identifies and develops -GIDC o_ffers devgIoRed

Industrial Development o oaitn Lk yited forp industrial zone/estates ,

Act. 1962 as a Statutory q il approved & well
Board Industrial purposes developed chemical estate,

speedy land aggregation,
clear land titles, cluster

Nodal agency of the GIDC has an inventory of benefits, flexible payment
Government of Gujarat 202 Estates comprising options, waste disposal
for providing Industrial of over 63,000 Units system & up-gradation of

backbone of the state across the State industrial estates
Identification & Allotment of 202 GIDC Estates across Gujarat
Aggregation of land Industrial Plots -
Development of Core & g SaG L
Support Infrastructure R4 : -
e o ST oo
Core Infrastructure _—- Gl Ry -
L., gl 1: :. ' '.; .'I .
Skill Up-gradation P — “\_ o, ot Dot
Centers _:‘__.“"; ¥ -‘""'.'.'.._I_ P, Ch e e
Environmental vl v s TY) Fav e e
Conservation o 1
Initiatives-green fifenininy g b—
space, parks, etc. MY -
Space for public ﬁ?ﬁ:‘.‘n’-
amenities-banks, e R
hospitals, school,
police station, etc. GIDC's Inclusive Development

Housing Plots

Commercial spaces .
Skill Development
Participative Policy for development of New
Industrial Estate Women & Child
Development

Development of MSME Industrial Park Gujarat Industrial Development Corporation (GIDC)

(A Government of Gujarat Undertaking)
2nd Floor, Block No.4

Udyog Bhavan, Sector 11

Gandhinagar 382 017

Development of Women Industrial Park

) Gujarat, India -
Development of Multi-Storeyed Sheds Phone: +91 79 23250636/37 f 9_

~"|'~'
Fax: +91 79 23250705 \\o/
. _ ' gidc@gidcgujarat.org v-‘—/
Training & Skill up-gradation programs www.gidc.gov.in P e
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