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Manangl

Adv. Nakul Sharedalal
lawyer84@ymail.com

The Higher Purpose

Finitethoughts, infinite possibilities;
the soul isdyed in coloursof ‘diversity’.

Mere guards of ideaswe are,
sunk in the hoarding, over thetime, we ‘mar’.

Intent might belegitimate,
albeit, whoisto question or validate?

In sharing, do we fulfil a higher purpose,
Of educating and enlightening towards the path we propose.

Whether it be knowledge or gesture,
Nothing goes unnoticed in the books of the master.

To serve others with what we have is the supreme goal,
Otherwise, we would have been mere puppets in the world so cold.

Imbibe what is right, and break the shackles of the wrongs;
persevere like aduck, refrain from hitting the‘gong’.

Practice your faith, for it gives you energy,
Resonatein the mantras, let your mind-body work in synergy.

Work on yourself, till your work introduces you,
Be abetter version of yourself, continuously beating the blues.

For there will come atimewhen you will rise like a phoenix,
Not from the ashes, nor from the dirt, but self-created mirage of toxic.
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We evolve every day. Every single minute, even while we are asleep. The cloud of thoughts, ideas, and
emotions built up inside us gives us a new definition of ‘ourselves' every single morning. We wake up
brand new, seeing the world in adifferent shade of light. We see, we absorb, we churn, we analyse, and
then, we apply. Wetakebirth every day, and that isararegift! Thisgift givesusthe power torise up, and
be a better version of ourselves. It gives us the opportunity to revamp our mundane yesterday, and
glorify the today. Most importantly, it gives us ‘time’. Time to succeed, to fail, to succeed again, and
ultimately achievethedesired.

We must ask ourselves, why are we running, half panting-half smiling in this cycle, or arace, if you
may...?

Asvagueasit may sound, we all are consciously or unconsciously a part of thiswar, wherewe want to
prove to others how superior we are from them. God knows when this happened, but some time in
childhood, a chip was inserted to our innocent system in the name of * healthy competition’ that we are
born to outdo others, and prove our worth in whichever field possible, and that, we should strive
consistently to maintain that status. Only in relative comparison, can wefind peace, and the satisfaction
that we have done something better than our fellows. What we do fail to realise, even after some 20-30
odd years of existenceis—why do we exist...?

Do we exist to eat, work, sleep, and repeat? Or do we have higher purpose to fulfil? A purposethat is
unique to us, and that, no other living being can perform, a purpose that gives meaning to our life, and
whichignitesin usafire so intense that we never run out of passion. From thefirst ray of the suninthe
morningto thedimlight of the moon in the night, everything around us, visbleand invisibleto the naked
eye, has a definite purpose. With humans, it can never be definite. No one can know what purpose he/
she has to serve while crawling on the knees!! It can (it does!) change from time to time, and with the
knowledge of rational andirrational, it givesitself ashape.

Nothing ispermanent, and realising that the state of nothingnessexists, istheonly truth. Theburdenyou
have tightly clasped to your chest is not yours to claim, human! Remember how you used to lovingly
give away half your toffeeto your younger sibling, just because he/she made a puppy face and you love
him/her? Remember how you used to share your val uable knowledge anight before examsto help your
friends not flunk the other day? Remember all thosetimesyou just selflessly hel ped astranger, because
why not, it gives you immense happiness?

Just like that, we cannot just have everything to ourselves without giving it back to those who have
helped us, and those who deserve a return from us. We are a beautiful amalgamation of words, flesh,
thoughts, blood, and energy, but it does not entirely belong to us. We have got flesh and blood from our
parents, who are the reason we exist in the first place. We get words and thoughts from all the people,
and matter that exists around us, and with whom we haveinteracted in our life. We derive energy from
different sources—food, work, meeting like-minded people, or just from acup of coffee! If wearemade
from so many sources, how can we not givethem back what they have contributed in making usthe best
version of ourselves?
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GST - Constant Changes is the name of the Game

It has been around five months now into the GST regime and still there are numerous changes being
recommended and i ntroduced time and again by the GST council. These frequent changes may belooked
into with two perspectives: 1) It isan admission by the government that there have been some omissions
and lapses which could have been addressed at the time of introducing the law and thus being corrected
and 2) It also signifiesthat government is concerned with the grievances from the trade and industry and
is receptive to the suggestionsto make the GST law a“good and simpletax”. The positive aspect in the
entire exercise is that the most of the changes being introduced are procedural in nature to make things
easier and without much changein the legal framework.

Out of the many changesthat are being constantly introduced, changein rates of variousitemsisfrequent
and prominent. The draft model law wasinitially put for public consultation followed by the revised law.
Finally, the CGST Act wasnotified w.e.f. 1% July 2017 which further improved from the revised draft | aw.
In contrast, therate schedulesfor goods and serviceswasfirst released only inMay — 2017, about 50 days
beforethelaunch of GST. Asaresult the government coul d not receive much feedback from thetrade and
industry with regard to ratesand thisis one of thereasonsthat changein therate structures has been more
frequent than other changes.

The mgjor hurdlein implementation of the GST law has been the procedural aspect. The GST portal was
made effectiveabout 24 daysafter thelaunch of the GST and thiswaswithout many important functionalities
being operational. Surprisingly, five months down the line, many features including refunds, advance
ruling and variousreturn forms have not yet been embedded in the system. Thishasbeen oneof themajor
reasons of frequent changes. Every delay in introducing a required feature for compliance forced the
extension of corresponding due date. A foolproof IT system should have ideally been put into public
domain prior to the launch of GST for proper testing but unfortunately it seemsthat GST portal started
functioning on trial and error basiswith the live data of the tax payers.

One of theimportant aspects of every change, lega or procedurd, it hasto comeby way of recommendation
fromthe GST council. It isan accepted principle that whatever isrecommended by the GST council, the
government will follow it with appropriate notification. Of late, one decision of the council has not yet
been accepted by the central and other state governments. The GST council in one of recent meetings
decided that the tax will be payable quarterly in case of small dealers having turnover of less than 1.5
crores. However, no appropriate notification is issued till date and on the contrary the government has
come with advertisement that every assessee needs to file monthly form 3B with payment of tax till the
month of March — 2018 by the 20" of the subsequent month. Whether this contrary view taken by the
government against the decision of the GST council isjust abeginning of many new controversieswaiting
toemerge? Timewill tell!

By the timethings get settled, it would be better to accept all changes cheerfully and move on.

CA. Ashok Kataria
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From the Presdent

CA. Kunal A. Shah
cakashah@gmail.com

Dear Members,

Firstly, I wish you and your family a very happy
new year. The Diwali get-together function was
successfully organized wherein members gathered
in large number to exchange Diwali Greeting amidst
sumptuous food and the live music. | thank all the
members for gracing the Diwali get-together
function with their family members.

Finally, the heavy load of work relating to tax audit
and pressure of GST filings and other compliances
in October came to an end and now we will be busy
with completing the assessment proceedings on or
before 31% December, 2017. No matter how much
you plan through the year and extensions you get,
one still ends up racing towards meeting the due date.

With the revised GST rates coming into force, FMCG
majors such as Hindustan Unilever (HUL) and ITC
said they are in the process of reducing prices of
commonly used items to pass on the benefits to
consumers.

The Narendra Modi-led National Democratic
Alliance (NDA) government is all set to revamp its
‘Make in India’ initiative and will come up with
certain policy changes in important sectors to help
fasten the process of creating jobs.

The Government of India launched an ambitious
campaign ‘Make in India in September 2014 with
an objective of reviving the growth of manufacturing
sector in India. Make in India initiative has imprinted
a positive image of the Indian economy on the global
platform. It has helped to increase the flow of foreign
funds in India. The Government of India has
introduced a number of sector specific measures for
attracting foreign and domestic investors and making
the campaign successful.

While the Government of India is continuing its
efforts in the necessary direction, the home grown
shock of demonetization cannot be ignored.
Demonetization has hurt the demand in recent
months affecting consumer goods industry.

With the introduction of various new reforms and
policies along with a tax and regulatory friendly
environment, the Make in India initiative can be

expected to create the necessary fertile ground to
foster the growth of manufacturing sector and
uplifting the Indian economy.

World Cup failure plunges Italy into a national
existential crisis - Many tragedies have befallen
Italy in the past 60 years. Dozens of governments
have collapsed. Earthquakes and terrorism have
shaken cities. But the failure of the national soccer
team to qualify for the World Cup for the first time
since 1958 seems to be taking a place in the
pantheon of Italian disasters.

Activities at the Association:

Proper Filing of information in the returns is a
mandatory process for smooth flow of credit to the
last recipient. Also documentation for RCM
purchases and expenses will be important to claim
their credits. Another important thing in this month
is filing of Trans 1 to carry forward the credits of
Excise, VAT and Service Tax. Keeping this in mind,
CAA organized a seminar on Trans 1 and how to
use Tally for GST especially for Lady Chartered
Accountant members, lady Articles and their lady
staff members. Despite the busy month of October,
Ladies Wing Programme by young lady speakers
was well attended by the lady participants.
Before | conclude this message, | would like to
make this earnest request to all of you to join me in
the CAA membership drive. The association needs
to increase its membership, specially the youth.
After al, numbers do matter. If every member can
add one member, we can target to double our
membership, which will be a big step forward.

| would like to conclude with the thought, “We live
in a wonderful world that is full of beauty, charm
and adventure. There is no end to the adventures
that we can have if only we seek them with our
eyes open.” — Jawaharlal Nehru

“Failure comes only when we forget our ideas and
objectives and principles.” — Jawaharlal Nehru
Looking forward to your support and participation
in future activities of the Association.

With best regards,

CA. Kunal A. Shah
President
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P in New India

Adv. Nakul Sharedalal
lawyer84@ymail.com

Even before the inception of the very concept of
society, the inventions have been taking place in
one way or the other. But at that time the term
“invention” had not been coined and so these
innovative inventions were nothing but a way to
easethelifestyle. Theability of thehumanbrainto
come up with techniquesto makeliving easier isof
such superior leve that from sending birdsto deliver
messages which took days, now we all possess a
smart phoneto do that in seconds.

Lets for a moment travel back in time (FYI the
inventionisyet to bedone so hurry up!) wherethere
was no law, no society only the species of earth
living together in harmony. Since that time the
inventions have been taking place, (Hardtobelieve?
Make your time machine and go experience it.
Don't forget to get it patented!), like invention of
fire, wheel, tools, weaponsand other things. From
the very start of the human race the creativity and
inventions have gone hand in hand and due to this
level of creativity, invention and most importantly
need (asitisthe mother of invention) it waspossible
to stand at aplace whereitis now.

What is New India? Is it a new version of India
that the government will launch like India 2.0 or
India 2S? Well, the answer to this question is
subjective. New Indiacan be can bedefinedin 125
crore ways. But the definition | am taking is, the
Indiawhichfor thefirst timeistakinginitiativesto
put therightsof the peoplefirst, to spread awareness
of theserightsand to have asimpleand user friendly
procedure to secure these rights. The New India
can indeed be defined as India 2.0 where the
importance is being given to the digitization of
everything.

Beforeany law cameinto forceall theinnovations
used to go unnoticed and unrecognized and evenif
they were recognized the actual mental laborer
behind such innovation would get no credit. The

term Intellectual property wasinitially termed as
Industrial Property under the Paris Convention as
“the protection of industrial property has as its
object patents, utility models, industrial designs,
trademarks, service marks, trade names,
indications of source or appellationsof origin, and
therepression of unfair competition” *. Intell ectual
property isthe mental |abor of apersonand isthus
intangiblein nature. In 1967 a specialized agency
of United Nations was formed known as WIPO
(World Intellectual Property Organization), witha
view “to encourage creative activity, to promote
the protection of intellectual property throughout
the world.” According to WIPO Intellectual
Property is “the creations of mind, inventions,
literary and artistic works, and symbols, names,
images and designs used in commerce” 2L ater in
theyear 1986 during the Uruguay Round of GATT
wastheturning pointinthefield of IR, inthisround
WTO was created and extension of intellectual
property rights was achieved. With this in 1995
WTO cameinto existence subsequent to which all
the members of WTO entered into TRIPS
AGREEMENT which led to the officia start of
Intellectual Property Rights.

Thereisahuge onus on the shouldersof the courts.
On one hand they have laws and on the other they
have public policy. The Novartis case® the court
gave a distinguished judgment. Even though this
was criticized by the world but it proved to be a
turning point and milestone where the public
welfare and the statute were harmoni zed. The court
gaveimportancetothe publicinterest hencecresting
history inthefield of IP.

1 Article 1(2) of the Paris Convention.
2 What is Intellectual Property, WIPO
3 Novartis A.G vs Union Of India
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IP in New India

With the incorporation of the new government in
2014, steps have been taken to develop the IP
regimein India. The significant changes that took
place were:

1) Constitution of the joint IndiaUS working
group on IPR

2) A National IPR Think Tank group set-up to
draft aNational PR Policy.

The need for such change was felt because of the
ever increasing level in the piracy. With the world
becoming analog and user friendly, the piracy isat
an all time high. Piracy isthe intellectual labor of
the people whose rights are violated as their
creations are being copied and put up in public
forum without their permission. Torrent isone such
exampleof such piracy, but you already knew that!
The software piracy, film piracy, uploading e-books
without the permission of the author, uploading
games, songs and thelist is never ending.

But with the changing timesthe peoplearegaining
awareness of the existence of such rights. The
government is taking steps to create awareness
about Intellectual property. With this step of
government, | can only think what Nathaniel
Brandon said “ the first step toward change is
awareness. The second step is acceptance” , may
be the new government is trying to do the same.

The positive part of such change is that not only
the people are gaining awareness but the courtsare
also helping by quick and proficient examination
of the disputes and subsequently grant interim or
permanent relief in order to protect the IP
rights®. Sincethat time many changes hasbeen done
in the P Law, many statues have been made and
many judgments have been given. With the passage
of time the term Intellectual Property has finally
found its place in India. Now taking a leap and
coming back to the present day and let’s try and
see what IP in new India can possibly mean.

In the recent DU Photocopy Case®, again a point
of criticism for the world, but again the court kept
students’ interest in mind and again harmonized the
law and the public interest. The problem arises
when the cases relate to such aspects which have

not been touched upon and/or which do not have
any specificlegislation to get protection under like:
trade secrets, personality rights, image rights,
celebrity rights, cyber squatting.

The acknowledging part is that, not only the
judiciary but the legidature is working towards
devel oping astrong and peoplefriendly 1P system.
With the new amended rules for patents’ has
reduced the time, from 12 monthsto 6 months, for
filing a response to the FER, expedited patent
examination on request has been introduced, refund
of 90% fees on withdrawal of application are few
among others.2 Not only in Patents but new rules
have been introduced for patents also, The Trade
Mark Rules, 2017, wherethe number of forms have
been reduced, “start-ups’ and “small enterprises”
have been introduced, provision of e-filing, there
is now awhole processto determine “well known
mark”, are few new features among the others®.

AsGeorg C. Lichtenberg stated that, “ | cannot say
whether thingswill get better if we change; what |
can say isthey must changeif they areto get better”
Therefore, evenif therecent GIPCY score of India
is 8.75/35 and India ranks 43 out of the 45
economies't, that doesn’t meanthat thiswill prevail.

4 Diljeet Titus and Rai S. Mittal, Recent
developments in intellectual property laws in
India- Part 1, Economic Times, June 23, 2015,
available at <http://
economictimes.indiatimes.com/small-biz/legal/
recent-developments-in-intellectual -property-
laws-in-india-part-1/articleshow/
47780038.cms>

5  Supra Note 4

¢  The Chancellor, Masters & Scholars of the
University of Oxford & Ors. v. Rameshwari
Photocopy Services & Ors

7 Patent (Amendment) Rules, 2016

8 Pankhuri Agarwal, A Look Back at India’s Top
IP Developments of 2016, Spicy IP, December
31, 2016

®  Prateek Surisetti, Trade Mark Rules, 2017
(Salient Features), Spicy IP, March 9, 2017

10 GIPCisan ingtitution of United States Chamber
of Commerce handling al issues relating to the
Intellectual Property.

contd. on page no. 351
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GST Impact on
Textile Industry

Dr. CA. Anjali Choksi
anjali.choksi @anaca.in

INTRODUCTION TO GST

After Initia hiccups, India warms up to the new
tax regime-GST. Itisabusinessreform rather than
atax reform. TheReal businesswill take placeand
only organized playerswill stay inthemarket. India
has presence of significant unorganized segment
invarioussectors. Textile sector isoneof the highest
with more than 90% unorganized segment as per
thereport bel ow:-

Sector Unorganized Key companiesin
Segment  Organized
(in%)  Segment

Apparel 70 AdityaBirlaFashion

Industry & Retail, Page
industries

Textiles >90 Welspun India,

( Ex-Appardl) Raymond, Bombay
Dyeing

Retail >90 Shoppers Stop,
FutureRetail, Trent

Batteries 40 ExideIndustries,

After AmarjaRaga

Market Batteries

Dairy 78 Parag Milk Foods,

Industry Prabhat Dairy,
Heritage Foods

Jewellery 75 Titam, kalian,
TribhovandasBhimji
Zaveri

Diagnostic 85 Dr Lal Pathlabs,

Industry Thyrocare,
Metropolis, Super
Religarelaboratories

Air Coolers 75-80  Symphony, Bajg &

\oltas

Pumps 30 Shakti Pumps, CRI
Pumps, Kirloskar
Footwear 50-55 Batalndia, Relaxo

Footwear, Liberty,
Mirzalnternational

Source:-Edelweiss Research

Thosein the organized sector will gain the market
sharesincein the GST erait will bedifficult to do
business with unregistered persons. The switch to
GST will increasethe size of theformal part of the
economy and increase productivity but it will also
extract a cost from the most vulnerable firms and
workers.

This article studies the impact of GST on Textile
sector according to the notifications and circulars
issuedtill 15.11.2017.

PAST STRUCTURE

Inthe previousregime, thelevy and collection was
asunder:-

Category Past Regime  Past
(Central Regime

Excise) (VAT)
Excise Duty VAT

Manufacture/Trading of Yarn
Manufacture/Trading

of Fabric No Excise Duty VAT
Manufacture/Trading of
Ready Made Garments  Excise Duty/Service TaxVAT

INTRODUCTION TO TEXTILE SECTOR
A. Classification in Textile Sector under GST

® Textiles & Fabrics
Jobwork

Cotton & other
Natural Fibres

Jute, Silk -
e Tailoring

Manmade or
Artifical Fibres
Yarn

Fabric
Garment

GOODS
SERVICES
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GST Impact on Textile Industry

B. Workingin Textile Sector

R/m filaments &

Fibres - 5% / 18%\
Textile Yarn -
sector, 5% / 18%

I mpact of GST | Sdivided into two parts:-
A. General Impact
1. Effecton Small Industries

* A big company who does all 3 stages
of manufacturing — There will be no
impact of accumulated credit as the
restriction of refund applies only in
case when output GST is paid on
fabrics.

» Theimpact of the same would be that
the goods that are manufactured by
small industries performing
manufacturing process of single stage
shall be costlier as compared to goods
manufactured by the big industries.

2. Imports

» Imports will be cheaper as compared
to past regime as credit of IGST will
be entirely available now which will
lead to Increased competition.

3. Working Capital & Compliances
Requirement of working capital will
increaseimpacting specificaly tosmall
industries along with the increasing

compliancesinfrom of variousreturns
and forms.

4. Creation of National Organised Market

The organized sector will survive, as
GST boosts economies of scale

5. Cost tothe Consumer

The cost to consumer is expected to
decline as entire credit will be passed
on throughout the textile chain
resulting into aversion of double
taxation.

B. Specificlmpact
1. Impact on Manufacturer of Yarn

OUTPUTS

Cotton-5%
Other-18%

INPUTS —
Cotton-5% + JOB WORK - 5%
Other-18%, —

In case of any accumulated credit due to
higher tax on inputs or job work shall be
eligibleto be claimed asrefund.

2. Impact on Manufacturer of Fabric

INPUTS
Cotton-5% ol ‘é‘g/ORK T OUTPUTS 5%
Other-18%, ° —

In case of any accumulated credit due to
higher tax on inputs — no refund will be
allowed.

The accumulated credit shall form part of
cost of the manufacture.

NOTE : Asper Circular No. 13/13/2017,
aclarification hasbeen issued regarding
unstitched salwar suits. It has been
represented that a fabric is cut from
bundles or thans & are sold in
unstitched state. The consumers buy
thesesetsor piecesand get it stitched to
their shape and size.

It was clarified that, “Mere cutting &
packing of fabricsinto piecesof different
lengths will not change the nature of
these goods and such pieces of fabrics
would continue to be classifiable under
the respective heading as the fabric and
attract 5% GST rate.”
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3. Impact on Manufacturer of Garments

INPUTS
Fabrics-5%
Thread-18%
Buttons-18%
Colors-18%,

OUTPUTS
Up to Rs. 1,000/-

@ 5%
Above Rs. 1,000/-
@ 12%

JOB WORK
5%/
+ TAILORING
18%
In case of any accumulated credit due to
higher tax on inputs or job work shall be
eligibleto be claimed asrefund.

NOTE:

According to Notification No. 20/2017-
Central Tax (Rate)the rate of GST for
“ Services by way of job work in relation
to - Textiles and textile products falling
under Chapter 50 to 63 in the First
Schedule to the Customs Tariff Act, 1975
(510f 1975)” shall be5%. Here, theword
‘job work’ has been specificaly used
which has been defined u/s 2(68), “job
work means any treatment or process
undertaken by a person on goods
bed onging to another registered personand
the expression ‘job worker’ shall be
construed accordingly”’

GST Impact on Textile Industry

Tailoring services are generaly provided
to end customers who are not registered
under GST and hence they do not fall
under theterm‘ another registered person.’
Hence in our opinion, tailoring services
provided to consumers on B2C basis do
not fall under job work and hencethe GST
rate on same shall be 18%. In case of
tailoring services provided on B2B basis
wheretherecipient of servicesisregistered,
it can be construed as job work and hence
GST rate shall be 5%

4. Impacton Traders

In case of trading business, the GST paid
on purchase will be entirely available as
credit against the GST payable on sales.

RCM & Expenses

Thenormal provisions of RCM and credit
of expenses shall apply to textileindustry
aswell.

However, asper notificationissued on 13"

October, 2017 the provisions of reverse

charge mechanism u/s 9(4) in relation to

purchases madefrom unregistered persons

has been suspended till 31% March, 2017.
ooag

contd. from page 348

May be TheNational IPR policy isthe changethat
will get thingsbetter. It hasnow been passed which
has been taken up as a good initial step,hasfilled
up severa gaps in the IP framework like the need
for stronger administrative capacities at India’s IP
offices, the need for stronger enforcement of
existing I P rights and the need for a trade secrets
law but there are still some aspects not touched
upon.*?

Better |ate than never, so evenif it's after adecade
of the TRIPS agreement, it can be seen that the
present government is finally taking stepsto grant
the rights the people deserve for their intellectual
labor. There has been introduction of new rules,
policy, awareness programswith motiveto easethe
procedure so can peoplecan avail theserightseadly.

Article: IP in New India

Such developments are also important to increase
the business climate in India and one of the ways
to do that isto build upon IPR Regime. In the end
| would only like to quote Pauline R. Kezer,
“Continuity gives us roots; change gives us
branches, letting us stretch and grow and reach
new heights”, may be our branches are finaly
growing.

11 THE ROOTS OF INNOVATION U.S. Chamber
International IP Index, GIPC, Fifth Edition,
available at <http://
www.theglobalipcenter.com/wp-content/
uploads/2017/02/I ndia.pdf>

12 1bid
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Glimpsesof Supreme
Court Rulings

Advocate Samir N. Divatia |
sndivatia@yahoo.com.

16 Mandatory seeding of Aadhaar
Numbersin PAN database:

Obligation of al assessee to provide Aadhaar
number or enrolment 1D of Aadhaar application
formwhileapplying for PAN or whilefilingincome
tax return.

Held, does not violate arts. 14 or 19(1)(g) of the
constitution. However, vaidity of Sec. 139-AA r/
w Aadhaar Act vis-aVvisvarious aspects of right to
privacy/Art.21 of the constitution would still have
to betested before constitution bench beforewhom
relatedissuesare aready pending-Moreover, penal
consequencesu/s. 139-AA(2) provisoi.e. deletion
of PAN in case of non-linking of Aadhaar, held
cannot be applied retrospectively to existing PAN
card holders. Sec.139AA(2) proviso read down to
mean that it woul d operate prospectively. PAN card
of assessees who are not Aadhaar Card holder not
to be treated as invalid for time being — thisisto
enable them to facilitate transactions which fall
withinambit of R. 114-B, Income Tax Rules, 1962
— Requirements of Sec. 139-AA would be
applicable to new applications for PAN card and
those who had aready enrolled in Aadhaar —
Furthermore, pending adjudication of privacy/Art.
21 of the constitution issues by the constitution
bench, pena provisions u/s. 139 AA(2) proviso
partially stayed- in the interregnum, parliament
given liberty to consider whether thereisaneed to
tone down S. 139-AA(2)

Binoy Viswam Vs. UOI and others (2017) 7
SCC 59

1 Judicial Review/Judicial Activism/
Judicial Legidation:

If a public authority has a duty to do an act and
fails to discharge that function, mandamus can be
issued tothe said authority to performitsduty: being
ajudicial review of an administrative action.

Where the statute vests a discretionary power inan
administrativeauthority, the court would not interfere
withthe exercise of suchdiscretion unlessitismade
with oblique end or extraneous purposes or upon
extraneous considerations, or arbitrarily, without
applying its mind to the relevant considerations, or
where it is not guided by any norms which are
relevant to the object to be achieved.

A clear distinction isto be made between the duty
to act in an administrative capacity and the power
to exercise statutory function. If public authority is
foisted with any duty to do an act and fails to
discharge that function, mandamus can be issued
to the said authority to performits duty. However,
that is done while exercising the power of judicial
review of an administrative action. It is entirely
different fromjudicia review of alegidativeaction.

No court can direct alegislatureto enact aparticular
law. Similarly when an executive authority
exercisesalegidative power by way of subordinate
legidlation pursuant to the del egated authority of a
legislature, such executive authority cannot be
asked to enact thelaw which it hasbeen empowered
to do under the delegated |egidative authority.

Mangalam OrganicsLtd. Vs. UOI (2017) 7
SCC 221

18 Capital Gains-Exemption u/s. 10(37)

Even if the amount of compensation is paid on
agreed terms it would not change the character of
theacquisition from that of compulsory acquisition
to the voluntary sale and the exemption provided
under the IT Act would be available and such
negotiations would be confined to the quantum of
compensation only.

UOI & Ors. Vs. Infopark Kerala (2017) 297
CTR SC 219
contd. on page no. 356
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From the Courts

CA. C. R. Sharedalal
jcs@crshareda alco.com

CA. Jayesh C. Sharedalal
jcs@crsharedd alco.com

Purchase and Sale of Computer
Softwarev/s. Royalty : I nterpretation of

61 TDSprovisions: Sec. 40(a)(ia) : CIT v/
s. Vinzas Solutions (India) Pvt. Ltd.
(2017) 392 1TR 155 (Mad)

Issue:

Whether supply of Software attracts provision of
Tax Deduction and consequently provisionsof Sec.
40(a) (ia) areapplicable?

Held :

The assessee was a dealer in computer software
purchased from various companies. TheAssessing
Officer disallowed the deduction under section
40(a)(ia) of thelncomeTax Act, 1961 ontheground
that the consideration for the purchase by the
assesseewasin thenature of royalty and tax ought
to have been deducted at sourcein accordancewith
the provisions of section 194J. The Commissioner
(Appeds) confirmed the order of the Assessing
Officer and held that the consideration paid by the
assessee fell within the ambit of the definition of
royalty under Explanations 4 and 5 of section
9(1)(vi). TheAppdlateTribunal reversedtheorders
of thelower authorities.

High Court held that the provisions of section
9(1)(vi) of the Act, dealing with and defining “
“roydty” could not bemade applicabletoasituation
of outright purchase and sale of a product. It was
an admitted fact that the assessee was engaged in
buying and selling softwareinthe open market. The
transaction in question was thus one of purchase
and sale of aproduct and nothing more. Courtshad
consistently noted the difference between a
transaction of sale of a “copyrighted article” and
oneof “copyright” itsdf. The provisonsof section
9(1)(vi) would stand attracted in the case of the
latter and not the former. Explanations 4 and 7 to
section 9(1)(vi) relied on by the authorities had to

be read and understood only in that context and
could not be expanded to bring within their fold,
transaction beyondtherealm of theprovision. The
Appellate Tribunal was justified in deleting the
disallowance.

Appeal beforeHigh Court : Meaning of
Perversity of order of Tribunal : CIT v/

62 s. IndiaAdvantageFund -VI11 (2017) 392
ITR 209 (Karn)

Issue:

When can an order passed by Tribunal can be said
to be perverse so as an appeal can be filed before
High Court?

Held:

In an appeal to the High Court the finding of fact
by the Tribunal isfinal unless perverse. Perversity
can be tested in two ways: (a) if any finding of
fact is not supported by record and is on some
hypothesisor surmises, (b) that thefinding arrived
at which any person with reasonable prudence
may not record. Thenit can be said that such finding
isperverse.

Conditionsfor application u/s12A/12AA
of thelncome Tax Act.

63 CIT v/s. Gopi Ram Goyal Charitable
Trust (2017) 392 ITR 285 (Raj)

Issue:

Which materials are to be examined for grant of
Registration u/s 12A of the Act for a Charitable
Trus?

Held:

In accordance with section 12AA (1)(b) of the
IncomeTax Act, 1961, registration shall begranted
by the Commissioner on being satisfied about the
objectsof the Trust or institution and genuineness
of its activities. The scope of the enquiry under
section 12A for the purpose of grant of registration

@ Ahmedabad Chartered Accountants Journal | October, 2017 353



From the Courts

as envisaged under section 12AA by the
Commissioner shall be confined with regardto the
objects of the trust or institution and genuineness
of itsactivitiesand therefore, it cannot travel tothe
extent of finding out whether theincome of thetrust
fromthe property iswholly applied for thecharitable
purposes or not so asto makethem entitleto claim
exemption under section 11 and 12 of the Act.

Validity of Reopening at theinstance of

Audit Party
64 Reckit Benckiser Healthcare India P.
Ltd. v/sCIT (2017) 3921TR 336 (Guj)
Issue:

Whether notice issued u/s 147/148 for reopening
at theinstance of Audit party isvalid?

Held:

“We have therefore no hesitation in coming to the
conclusionthat neither the reasonsrecorded by the
Assessing Officer, nor the decision to issue notice
for reopening were those of the Assessing Officer
himself. He had acted under the compulsion of the
audit party which held a belief that on account of
discrepancy in the turnover figures, income
chargeable to tax had escaped assessment. The
Assessing Officer was inclined to believe the
petitioner’s explanation that such discrepancy could
bereconciled. If the Department was not convinced
about the opinion of the Assessing Officer, it was
alwaysopenfor the Commissioner of takethe order
of assessment in revision. The action of reopening
of assessment however, standson entirely different
footing and as per settled law, can beresorted to by
theAssessing Officer only if hehastangiblemateria
at his command to form a reasonable belief that
income chargeabl e to tax had escaped assessment.
Such belief of the Assessing Officer cannot be
substituted by that of the opinion of the Audit
party”.
Interpretation of Statutes : Sec. 158 B-
C : Difference between (1) not lessthan
65 fifteen days and (2) within 15 days.
SuryaDev Kumawat v/s. CI T (2017) 392
ITR 369 (Ry)

Issue:

How the provisions of Income Tax Act are to be
construed for legality of action?

Held:
Section 158BC (a)(ii) provides as under:

Inrespect of search initiated or books of account or
other documents or any assets requisitioned on
or after 1% day of January 1997, serve anoticeto
such person requiring him to furnish within such
time not bearing lessthan fifteen days but not more
thanforty fivedays, asmay bespecifiedinthe notice
areturn in the prescribed form and verified in the
same manner as a return under clause (i) of sub-
section (1) of section 142 setting forth his total
income including the undisclosed income for the
block period.

Oninterpretation of above section when thenotice
wasissued to filereturn “withinfifteen days’, itis
held that:-

On the questions whether the noticesissued to the
assessee under section 158BC of the Income Tax
Act, 1961 by the Assessing Officer to file returns
“within 15days” violated the provisions of the
section which required to issue anotice providing
time of “not being less than 15 days’ and hence
whether the assessments made on the basis of such
notices were bad in law.

Held, alowing the appedls, that the assessments
made on the basisof illegal andinvalid noticewere
bad in law.

Any Order and Section 264
66 I nterpretation
Dy. Jyoti Vijpayee v/s. CIT (2017) 392
ITR 518(All)
Issue:

Expression“any order” asper the power of revision
u/s 264 empowers which order?

Held :

Theuse of theexpresson “any order” under section
264 of the Act, would imply that the section does
not limit the power to correct the errors committed
by the subordinate authorities, but could even be
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exercised where the errors are committed by the
assessee. It would even cover situationswherethe
assessee, because of an error, has not put forth a
legitimate claim at thetime of filing thereturn.

Sec. 14A and power to apply

Principal Commissioner of Income Tax
67 v/s. UK. Paints () Pvt. Ltd. (2017) 392

I TR 552 (Delhi)

Issue:

When does Assessing Officer derive power to
invoke power u/s 14A of the Act?

Held:

The principle of disallowance is stated in section
14A(1) of the Income Tax Act, 1961. Section
14A (2) prescribesthe mode or methodology for the
disallowance and the steps for its calculation.
Unlikethe other part of the statute which decree or
enjoin the actud methodol ogy and are substantive,
Parliament deemed it appropriateto leaveit to the
rulemaking authority to prescribe the methodol ogy,
that is, computation. For instance, what aretaxable
andinwhat proportion and the principlesapplicable
are embedded in the statute in certain provisions,
such as sections 28 and 43 and sections 80A to
80HHC when it comes to deductions. The rules
are not merely procedura but are substantive and
can be said to be engrafted in the statute, as is
evident from the mandate of thefirst part of section
14A(2). That apart, significantly, the question of
applying the statutorily prescribed method would
arise only and only if the Assessing Officer
expresses an opinion rejecting the assessee’s
methodology and the figure offered at the time of
assessment. Thisismaterial becausethejurisdiction
togointothemethod prescribed inthe Rulesarises
only if theamountsthe assessee offersdoes not have
any redistic correl ation with thetax exemptincome.

Date of I ssue of notice how determined
Rajesh Sunderdas Vaswani v/s. C.P.
Meena Dy. CIT (2017) 392 ITR 571
(Guj)

Issue:
How is date of issue of noticeto be ascertained?

From the Courts

Held:

Thedate of issue of notice under section 149 of the
IncomeTax Act, 1961 would be the date on which
it was handed over for serviceto the proper officer,
i.e. the Postal Department.

In awrit petition the assessee sought quashing of
the notice of reassessment on the grounds that the
notice issued under section 148 of the Act was
issued beyond six yearsfromtheend of therd evant
assessment year and therefore, barred by limitation
asprovided in section 149 of theAct, that though
the notice was dated March 30, 2015, it was not
booked for delivery with the Postal Department
beforeApril 1, 2015 and that the Assessing Office
had not recorded hisreasons beforeissuance of the
notice, clearly demonstrating a lega error. The
postal endorsement showed that the notice was
booked for delivery only on April 1, 2015.

There were prima facie materia produced by the
Department to demonstrate that theenvelopeinfact
was handed over to the postal authoritieson March
31, 2015 itself for delivery. Therefore, it would be
sufficient compliance with the requirement of
issuance of notice.

Refundable security deposit by aclubis
acapital receipt

69 Pr. CIT v/s. Gulmohar Green Golf and
Country Club Ltd. (2017) 392 I TR 601
(Guj)

Issue:

Whether refundabl e security deposit received by a
clubisacapital or revenuereceipt?

Held:

The assessee company carried ontheactivitiesof a
club. Itfileditsreturns. Onascrutiny of itsaccounts
it was noticed by the Assessing Officer that the
assessee had enrolled members on payment of
security deposit asentrancefee. The security deposit
was refundable to the members after 25 years
without interest. The company had only a mere
share capital of Rs. 5,10,000/- and the amount
collected as security depositsfrom themembersas
entrance fee was utilized for construction and

@ Ahmedabad Chartered Accountants Journal | October, 2017 355



From the Courts

providing other facilities at the club. The assessee
had not kept apart the security deposit obtained from
the members but appropriated it for construction
and other amenities provided in the club. The
deposits collected from the members had not been
shown under the head “liabilities’ in the accounts
of the assessee. The Assessing Officer held that 60
percent of the security deposit received by the
assessee during the year under assessment was to
be considered as income for the year under
assessment. The Tribunal deleted the addition. On
appeal to High Couirt.

Held, dismissing the appeals, that considering the
fact that the security deposit wasrefundable after a
period of 25 years or on occurrence of the
contingencies mentioned in the bye laws it could
not be said that the assessee club had absolute
dominion over the deposits. The case on behalf of
the Department that deposits should be treated as
revenue income could not be accepted merely
because the security deposit was not kept apart or
subsequently the amount of security deposit was
utilized by the club for other purposes such as
construction and providing other amenities at the
club, it would not lose the character of “deposit”.
Theamount was not assessableasarevenuerece pt.

Sec. 14A/Rule 8D cannot be applied
when there is no exempt income :

70 Redington (India) Ltd. v/s. Addl. CIT
(2017) 392 1TR 633 (Mad)

I'ssue:

Whether provisionsof Sec. 14A read with rule 8D
cagctjae invoked when thereis no exempt income?
Held:

The provisions of section 14A of the Income tax
Act, 1961 read with rule 8D of the Income Tax
Rules, 1962 could not be made applicable in the
absence of exempt income. Section 14A was
relatable to the earning of actual income and not
notional or anticipated income. The submission of
the Department tothe effect that section 14A entailed
the assessment of notional income, assumed to be
exemptedinthefuture, inthe present assessment year.
The computation of total income under section5was
onreal incomeand therewasno sanctionin law for
the assessment of notional income, particularly inthe
context of effecting a disallowance in connection
therewith. The computation of disallowance under
rule 8D was by way of a determination invoking
direct aswell asindirect attribution. Accepting the
submission of the Department would have resulted
in the imposition of an artificial method of
computation on notiona and assumed income. The
language of section 14A (1) had to be read in the
context that it would advance the scheme of the Act
rather than distort it.

goo

contd. from page 352

Civil Suit — Jurisdiction/Jurisdictional
19 Error:

Theissue of jurisdiction which goesto the root of
the case, if found involved has to be tried at any
stage of the proceedings once brought to the notice
of the court.

SNDP Sakhayogam Vs. Kerala Atmavidya
Sangham & ors. (2017) 8 SCC 830
Deduction u/s.80HH, 801 and 80IA —

20 Manufacture or production

LPG obtained from the refinery undergoes a
complex technica processintheassessee’splant and
clearly distinguishable from the LPG bottled in
cylindersand activity of bottling LPGintocylinders
which a complex technical process amounts

production and therefore claimed admissible.
(CIT vs. Hindustan Petroleum Corporation
Ltd.) (297 CTR 3)

Glimpses of Supreme Court Rulings

21 Income from House property vs.
Businessincome

The assessee was undisputedly adeemed owner of
properties u/s.27(iiib) and had not established that
he was engaged in any systematic or organized
activity of providing servicesto occupiersof shops
stalls, amounts received by the assessee from sub-
lessee of shops/stalls towards rent and service
charges constituted income from house property.
Merdy becausethereisan entry intheobject clause
of the business showing a particular object, would
not be determinativefactor to arrivetheconclusion
that the income is to be treated as income from
business. Such question would depend upon the

circumstances of each case.
Raj Dadarkar & Associatesvs. ACIT (298 CTR
117)

ooo
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Claris Life Science Vs. DCIT86
37 Taxmann.com 56 (Ahd- SPL Bench)

Assessment Year: 2008-09,

Order Dated: September 26, 2017

Basic Facts

Assessee, being a public company, at the time of
filing original return of income declared that the
self assessment tax has been paid. Thisclaim was,
however, found to be incorrect which was aso
subsequently accepted by the assessee and the
assessee subsequently filed revised return of Income
and paid the self assessment tax due on revised
income. The revised income had substantial
revisions on account of change is sales. The AO
based on the above facts imposed penalty of Rs.
50,00,000 on account of non-payment of self-
assessment tax liability under section 140A. The
assessee, aggrieved contended that sincethe original
return was revised duly u/s 139(5) and tax liability
was paid onthat return, therevised return subgtitutes
origina return and the provisions of sub-section
() of section 140A of theAct cannot beinvoked
for imposing penalty under section 140A of the
Act for non-payment of tax or interest on the
income declared in the return by relying on
ACITv. Shri Shakti CreditsLimited [(2014) 66 SOT
0175 (Lucknow)]. The assessee also argued that
whether or not the assessee had areasonable cause
for non-payment of self-assessment tax under
section 140A should also be considered. On the
other hand the revenue argued that the penalty is
for this lapse by the assessee in not making the
payment of admitted tax liability and filing of
revised income tax return is a subsequent event
which happened much later and that cannot take
away the penal consequences.

| ssue

Whether Penalty under section 221(1) r.w.s.
140A(1) isactually leviablewhen assessee at the

timeof filling original return of incomedid not
pay self-assessment tax u/s 140A and had paid
tax only whilerevising thereturn of Income?

Held

The substitution of original income tax return by
revised return of incomeisonly for the purposes of
assessment of income. The claims made in an
income tax return is one thing and all the actions
connected with the original income tax return
becoming alegal nullity quite another thing. Thus
by paying the admitted liability while filing the
revised return of income does not wipe out thelapse
of not paying thetax liability at thetime of original
return of income and hence penalty invoked merely
on this ground cannot be deleted.

The Special Bench however acknowledged the
argument of the assessee that levying of penalty
w's221(1) r.w.s. 140A(1) a so depends on whether
or not the default of the assessee was for good and
sufficient reasons.

Solarfield Energy TwoPvt. Ltd.vs. ITO
38 TS-409-1TAT-2017(Mum)

Assessment Year: 2012-13 Order Dated:

11" September, 2017

Basic Facts

The assessee is a domestic company which is a
wholly owned subsidiary of an Indian Company.
The assessee was incorporated to set—up a power
plant. During the course of assessment proceedings,
the AO observed that the assessee has reduced
interest on fixed deposit with Bank from the
expenditure shown under capitad work— n—progress.
TheAO called uponthe assesseetojustify itsclaim.
The assessee submitted that the interest received
on fixed deposit being inextricably linked with the
process of setting—up of power plant will go to
reduce the cost of the asset. Therefore the receipt
being capital in nature cannot be taxed as income
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but has to be reduced from the capital work-in-
progress. The AO did not agree with the assessee
and relying on the decision of Hon’ble Supreme
CourtinTuticorin Alkali Chemicalsand Fertilisers
Ltd. v/sCIT, 227 1TR 172, taxed theinterest income
asincomefrom other sources. Being aggrieved by
the addition madeby theAO, the assessee preferred
an appeal beforethe CIT(A). TheCIT(A) held that
the earning of interest on fixed deposit is not a
business activity of the assessee and thus upheld
the addition made by the AO. Aggrieved by the
order of CIT(A), assesseepreferred an appea before
the I TAT.

| ssue

Whether theinterest earned on fixed deposit is
tobetreated ascapital receipt?

Held

The Hon'ble ITAT noted the assessee as a
precondition was required to have net worth of
Rs. 60 crore, to bid for set—up of the power plant.
Since, the assessee was not having the required net
worth, the parent company infused funds by
investing in equity shares and compulsorily
convertible preference shares of the assessee
company which resulted in enhancing the net worth
of the company. Thus, on the basis of such net
worth, the assessee could participate in bid and
being successful was awarded the contract to set—
up the power plant .Thus, theinfusion of fund was
integrally and inextricably connected with the
setting—up of the power project. Also the funds
required for setting up of power project were
temporarily parked in fixed deposit, thereby,
indicating that the interest earned on such fixed
deposit hasanimmediate and proximate nexuswith
the setting—up of power project. The ITAT also
relied on the decision of Hon’ ble Supreme Court
inthe case of Bokaro StedsLtd. and Hon’ ble Delhi
High CourtinIndian Oil Panipat Power Consortium
Ltd. and held that the decisions are squarely
applicable to the facts of the assessee. Thus, the
ITAT alowed the appeal of the assessee.

ACIT vs. National Dairy Development

39 Board TS-439-I TAT-2017(Ahd)
Assessment Year : 2007-08 Order Dated:
21% September, 2017

Basic Facts

The assessee came into existence by an Act of
Parliament called National Dairy Development
Board Act, 1987. The assessment of the assessee
for AY 2007-08 under consideration was compl eted
u/s. 143(3) of theAct after making certain additions.
The assessee preferred appeal before the CIT(A)
against the assessment order. The CIT(A)
confirmed certain additions made by the AO and
granted relief in respect of some other additions.
The AO while giving the appeal effect,
misinterpreted the directions of the CIT(A) in
respect of issue of Write back of provisions and
denied relief claimed by Assessee. The assessee
went in appeal beforethe CIT(A) once again who
decided the matter in the favour of assessee. The
AOwhilegiving effect toorder of CIT(A) insecond
round of proceedings, omitted to calculateinterest
under section 244A of the Act on the aforesaid
excessinterest charged earlier under section 234B
and which led to reduction of the principal amount
of tax refund to the extent of excess interest.
Accordingly, the assessee carried the matter before
the CIT(A) assailing wrong cal culation of interest
by the AO under section 244A owing to which
interest hasbeen short granted. The CIT(A) alowed
the appeal of the assessee. Aggrieved by the order
of CIT(A), revenuefiled an appeal beforethel TAT.

Issue

Whether the expression ‘in any other case
occurringin section 244A(1)(b) of theAct would
includeinterest on an amount of refund resulted
from reversal of excess interest charged u/s.
234B of theAct.?

Held

The Hon'ble ITAT held that the tax liability
including interest is required to be determined on
the correct assessed income. The assessee, in
consequence, is entitled to interest on excess tax
paid beginning from date of payment of tax to the
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date on which refund is granted as contemplated
under section 244A of the Act. Thus, the assessee
would beentitled for the claim under section 244A
from the original date. Resultantly, following the
order of CIT(A), the TAT heldthematter infavour
of the assessee and dismissed the appeal of the
revenue.

Sun Pharmaceuticals Ltd. Vs. ACIT

40 [2017] 84 taxmann.com (Ahmedabad)
Assessment Year: 2008-09 Order Dated:
16" June, 2017

Basic Facts|

The assessee has given share application money
towards subscription of shares in its 100%
subsidiary Sun PharmaGlaobal Inc (SPGBV1). The
TPO was of the opinion that the assessee should
have charged interest at LIBOR plusbasisand that
arm’s length price would be the LIBOR charged
by the assessee + 200 basis points. The assessee
strongly objected to this proposition for TP
adjustment stating that till the amount advanced for
shares is actually adjusted towards allotment of
equity share, theamount isto betreated as*“ advance
towardsshareapplicationmoney”. It was contended
that the amount was paid towards equity infusion
and the assessee is not a financing company to
charge margin to cover short-term basis as one by
banks.

Issuel

Whether share application money given by
assessee company toitswholly owned subsidiary
company could beregarded asloan or advance
till allotment of sharesnotional interest needsto
be charged on the same.

Held |

Share application money is not liable to be re-
characterised as loans only because there was a
delay inallotment of shares, more so when assessee
has given plausible reason for such delay to avoid
repetitive documentation and other regulatory
exigencies and thus Merely because allotment of
shareswas delayed and in books share application
money was reflected as advance till the allotment

Tribunal News

would not alter characterization to the prejudice of
assessee’s position anyway. The percentage of
ownershipistheonly materia factor whichremains
at 100 per cent prior to allotment and also post
allotment. Asthe assessee wasthe only sharehol der
inits 100 per cent owned subsidiary company SPG
BVI, it would not make any difference merely
because part of the share application money was
converted into equity shares and the balance were
allotted in subsequent assessment years. Thus the
issue was decided in favour of the assessee.

Basic Facts||

The assessee sold medicines called Pantoprazole
Tablets, manufactured at its US FDA on Contract
Research & Manufacturing Services basis to its
AE(SPG- BVI) and earned a margin of 21.57%.
The same products were sold by its AE without
any value additioninthe USmarket at 95% margin.
The assessee had applied TNMM method, however
the AO was of the opinion that PSM would be the
most appropriate method as the assessee had
performed substantial functionsand therisk shared
by the assesssee and SPG were almost equal and
S0 the assessee cannot be termed as mere contract
manufacturer. It was also noted that the AE was
the owner of the drug as well as technology to
manufacture the drug and that assessee did not
undertake any other functions namely marketing,
distribution, credit risk, product litigation ligbilities
etc.,. The AO decided the addition as per PSM
method which was shared between the assessee and
its AE equally. However the CIT(A) to enhance
the profit share from 50 per cent each to 80 per
cent attributable to assessee and 20 per cent to AE.

Issuell

Whether assessee manufactured a
pharmaceutical product for itSAE on contract
basis, in view of fact that assessee did not
undertake any other functions namely
mar keting, distribution, credit risk, product
litigation liabilities etc., ALP of transaction in
question was to be determined on basis of
TNMM?
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Held Il

PSM may also be found as the most appropriate
method in caseswhere both partiesto atransaction
make unique and valuable contributions to the
transaction. Considering the functions performed
by the appellant company to SPG BVI, itisclear
that the assessee has performed only one simple
functionand that ismanufacturing of Pantoprazole
Tablets. Except for this, there is no significant
unique contribution by the assessee. For such
simple functions as per OECD guidelines, profit
split method typically would not be appropriate.
Moreover, The assessee has performed only one
function and that ismanufacturing of Pantoprazole
Sodium and for this, the demonstrative evidenceis
exhibited which clearly establishes the ownership
of the product with SPG-BVI. Therefore TNMM
as most appropriate method is upheld by the
tribunal.

I TOVs. Ambika Sadhts-408-1 TAT-2017

4] s
Assessment Year: 2010-11 & 2011-12
Order dated: August 28, 2017

Basic Facts

The assessee was engaged in the business of
manufacturing and export of garments, make-ups
and accessoriesfromitsexport oriented unit (EOU)
located in Noida.For AY 2010-11 and AY 2011-
12, assessee claimed deduction u/s. 10B for the duty
drawback received which was included in the
profits of the company. AO disallowed the
deductionrdyingon SCruling inthe caseof Liberty
India Ltd. However, the Ld. CIT(A) alowed the
same on appeal anddel eted the addition following
the judgment of Delhi High Court in the case of
CITvs. XLNC Fashions & Hon’ bleK arnatakaHigh
Courtincaseof CITvs. Motorola India Electronics
Pvt. Ltd. The Revenue being aggrieved filed an
appea beforethel TAT and therewas no authorized
representative presented on behal f of the assessee.

|ssue

Whether the amount received as duty draw
back in theformof DEPB benefitsiseligiblefor
deduction u/s.10B?

Held

The Tribunal held that conjoint reading of sub
section (4) and sub section (1) of the section 10B
clearly indicates that, firstly, deduction of such
profitsand gainsas are derived by 100% EOU from
the export of articles or things are to be allowed,;
and secondly, subsection (4) is the formula for
computing what iseligiblefor deduction under sub
section (1). In other words, the manner to compute
profits derived from the export is stipulated in sub
section (4) and the provisionlaid downtherein does
not requirethat assessee should establish any direct
nexus with the business of the undertaking unlike
in section 80IB, albeit once an income forms part
of the business of eligible undertaking thereis no
further mandate to exclude deductions u/s 10B. If
the said formulais applied then it is not necessary
that the entire receipt by way of duty drawback
would become eligible for deduction because the
amount quantified as per the formula would only
be eligible and qualified for deduction.Therefore,
Hon’'ble ITAT rejected the Revenue's reliance on
the SC ruling in the case of Opera Clothings The
ITAT thus held that the formula laid down u/
s.10B(4) is apt and the principles given by the SC
inthe context of Sec.80IB would not be applicable
on deductions u/s. 10B. Ruling in favour of the
assessee, ITAT upheld CIT(A)’s order alowing
deduction u/s 10B in respect of duty draw-back
receipts and dismissed the appeal of the Revenue.

Google India Pvt Ltd Vs ACIT 86

42 taxmann.com 237(Bangalore)
Assessment Year: 2007-08 to 2012-13
Order Dated: October 23, 2017.

Basic Facts

Assessee is awholly owned subsidiary of Google
International LLC, US(“GIL") whowas appointed
asanon-exclusive authorized distri butor of Adword
programs to the advertisers in India by Google
Ireland.During AY 2008-09, assessee paid
distribution feesto GIL towardsdistribution rights
granted without deducting tax at source u/s. 195 of
thelncome Tax Act 1961. A ssessee contended that
it doesnot have any right of any useor exploitation

contd. on page no. 363
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CA. Kaushik D. Shah
dshahco@gmail.com.

Whether unpaid disputed electricity charges
can be disallowed by invoking provisions of
Section 43B Income Tax Act 1961.

| ssue:

X Ltd. is an assessee company engaged in the
business of manufacture of HT Powers. The state
electricity board of therelevant staterai sed demand
of Rs. 10 Lacs for the FY 2010-11 which was
disputed by the company on various grounds and
paid only Rs. 8 Lacsand carried over Rs. 2 Lacsas
liability inthe Booksand debited the entire amount
of Rs. 10 Lacsto Profit & Loss Account. The AO
proposed to disallow the unpaid amount of Rs. 2
Lacs u/s. 43B of the Income Tax Act 1961.

Proposition:

Theunpaid el ectricity charges payableto the state
electricity board is not a tax duty, cess or fee and
hencethe provisions of section 43B of the Income
Tax Act 1961 cannot be disallowed and hence not
disallowable.

View against the Proposition:
Section 43B of thencome Tax Act states:

Notwithstanding anything contained in any other
provisions of this Act, a deduction otherwise
allowable under thisAct in respect of

(& any sum payable by the assessee by way of
tax, duty, cessor fee, by whatever name called,
under any law for the time being in force, or

(b) any sum payable by the assessee as an
employer by way of contribution to any
provident fund or superannuation fund or
gratuity fund or any other fund for the welfare
of employees or

(o) anysumreferredtoinclause(ii) of sub-section
(2) of section 36, or

(d) any sum payable by the assessee asinterest on
any loan or borrowing fromany publicfinancid
ingtitution [or aStatefinancia corporation or a
State industrial investment corporation], in
accordance with the terms and conditions of
the agreement governing such loan or
borrowing, or

(e) any sum payableby the assessee asinterest on
any [loan or advances] from a schedul ed bank
[or a co-operative bank other than a primary
agricultural credit society or a primary co-
operative agricultural and rural development
bank] in accordance with the terms and
conditions of the agreement governing such
loan [or advances], or

() any sum payable by the assessee as an
employer in lieu of any leave at the credit of
his employee or

(g) any sum payable by the assessee to the Indian
Railways for the use of railway assets.

shall be allowed (irrespective of the previous year
inwhichtheliability to pay such sumwasincurred
by the assessee according to the method of
accounting regularly employed by him) only in
computing the income referred to in section 28 of
that previous year in which such sum is actually
paid by him :

[Provided that nothing contained inthissection shdl
apply inrelation to any sumwhichisactually paid
by the assessee on or beforethe duedate applicable
inhiscasefor furnishing the return of income under
sub-section (1) of section 139 in respect of the
previousyear inwhichtheliability to pay such sum
wasincurred as af oresaid and the evidence of such
payment is furnished by the assessee along with
such return.

A feeisapayment levied by anauthority in respect
of services performed by it for the benefit of the
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payer, while a tax is payable for the common
benefitsconferred by theauthority onall taxpayers.
A feeisapayment made for some special benefit
enjoyed by the payer and the payment is
proportional to such benefit. Money raised by fee
is appropriated for the performance of the service
and does not merge in the general revenue.

Hencethe amount of el ectricity charges payableto
the state electricity board is a fee and would be
squarely covered by the provisions of section 43B
of the Income Tax Act and the same has to be
disallowed.

View in favour of the Proposition:

The ITAT Mumbai in the case of Dighi Port Ltd.
Mumbai V's. Department of IncomeTax in I TA No.
609/Mum/2010 has decided as under:

“The disallowance in question in this case is
relating to wharfage/port dues which were in the
shape of consideration payable by the assessee to
the MMB as royalty for cargo handling at Dighi
Port as per the contract between the parties. The
said dues were not payable by way of tax, duty,
cess or fee and hence as per the law laid down by
theHon'’ ble Supreme Court inthe caseof “CIT vs.
McDowell & Co. Ltd” (supra) as well as by the
Hon’ bleAndhraPradesh High Court in the case of
“CIT vs. Andhra Ferro Alloys (P) Ltd.” (supra),
the section 43B of the Act is not attracted in this
case. Hence, the disallowance made/confirmed in
thiscaseby thelower authoritiesunder section 43B
of theAct wasnot called for and thusthefinding of
the Id. CIT(A) in this respect is set aside and
therefore ground No.1 of the assessee’s appedl is
alowed.”

The ITAT Hydrabad Bench “B” in the case of
Sarvaraya Textiles LtdVs. DCIT (ITA No. 1716
(HYD) of 1993 & 90 HY D of 1994 reportedin 54
ITD 612 has observed as under:

“Astothe department’sargument that theHT power
tariff itself isa“fee” withinthe meaning of section
43B(a). Broadly stated, atax isanimposition made
for public purposeswithout referenceto any service
rendered by the State or any specific benefit to be
conferred upon the taxpayers. The object of the

Revenue is to raise “general revenue’. A fee, on

the contrary, is a payment levied by the State in
respect of services performed by it for the benefit
of the payers of the fee. Conceptually speaking, a
feeislevied onaprinciple opposed to that of atax.
While a tax is levied for the common benefits
conferred by the Government on the public, afee
isapayment madefor some special benefit enjoyed
by the payer, the payment being usually
commensurate with the benefit enjoyed. For the
purpose of Entries 96, 66 and 47 respectively of

the Union List, the State List and the Concurrent
List of the Seventh Schedul e to the Constitution of
India, term*“fee” hasaspecid signification and that
is that it connote a levy which is the price or
consideration for the servicesrendered by the State
to the payers of the fees taken as a class, the sum
levied being commensurate with the nature and
extent of services rendered. For the purposes of

section 43B theterm“fee€’” must begiventhe specid

signification referred to (supra). That special

signification cannot be imputed to the price which
the assessee herein has paid to the APSEB for the
HT Powersrequirementsdrawn by it fromthesaid
Board. True, thefixation of the priceis status-based
and statutorily regulated. True again thereis total

quid proquo. Even so, theHT Powerschargespaid
by the assessee cannot be treated as a fee having
the aforesaid special signification. Therefore, the
contention of the department on this point had to
berejected.

Summation:

TheAndhraPradesh High Court inthecaseof CIT
Vs. AndhraFerroAlloys(Pvt.) Ltd reportedin 349
ITR 255 has held as under:

Section 43B of the Act does not specifically
mention about the el ectricity charges. The proviso
to the section says that an assessee has to pay the
actual liability on or beforethe due date applicable
in his case for furnishing the return of income. In
theinstant case, the assessee challenging thebalance
electricity charges of Rs. 52,23,790/- filed a writ
petition before this court against the APSEB and
thiscourt granted interim stay and thewrit petition
is pending. As such, the assessee has shown the
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said amount asliability. In thisview of the matter,
we are of the considered opinion that the assessee
has not paid the disputed electricity charges of Rs.
52,23,790/- to the APSEB as it obtained stay from
this court, and as such, the provisions of section
43B of theAct would not be attract to such unpaid
electricity charges. Further, non-payment of such
disputed electricity charges to the APSEB cannot
be termed as “fees’ and that the Revenue has to
give deduction to the said amount.

The Tribunal while allowing the appeal held that
the electricity charges does not partake the nature
of statutory liability and accordingly will have to
be allowed as deduction irrespective of whether or
not the same has been paid and notwithstanding
that the assessee has disputed any liability to pay
any part of such charges. Section 43B of the Act
does not speak about the electricity charges.

Controversies

Nowhereit is mentioned in the section or proviso
to it that unpaid electricity charges are not
deductible. The Revenue cannot interpret the
provisions of section 43B of the Act in its favour,
since the provisions of section 43B do not
incorporate the electricity charges. Therefore, we
are of the considered opinion that such electricity
charges are in the nature of statutory liability and
the Revenue has to allow them as deduction
irrespective of whether or not the same has been
paid and notwithstanding that the assessee has
disputed any liability to pay any part of such
charges.

ggno

contd. from page 360

of theunderlyingintellectual property and software
and it was merely in theform of advertisement fee
and thus it cannot be termed as royalty. However,
the A.O. treated distribution fee in the nature of
royaty under thelndia-lrdland DTAA and thusheld
that it was subject towithholdingtax in Indiaunder
section 195 of the Act. Aggrieved by the order of
A.O, the assesseefiled an apped beforethe CIT(A)
who upheld the order of A.O. the assessee then
preferred an appeal before the I TAT.

Issue

Whether payment made by Assessee would be
termed asroyalty chargeabletotax in India.

Held

ITAT held that the Adwords Program Distribution
Agreement allows the assessee to access al the
intellectual property and confidential information,
which is used for activities related to Distribution
Agreement. I TAT noted that as per the Distribution

Tribunal News

agreement the assessee was permitted to use
tradename, trademarks, service marks, domainsor
other distinctive brand features of GIL on a non-
exclusive, non sub-licensablebasisfor the purpose
of marketing and distribution of the Adwords
Program. Hence, the Tribunal concluded that the
said Googlebrand featureswere used by the assesse
as marketing tool for promoting and advertising
the advertisement space, whichisthe main activity
of assesse and is not an incidental activity. Hence
even on this count the payment falls under the
definition of roydty under theAct aswell asDTAA.
Thus, assessee was therefore duty bound to deduct
tax. Accordingly, the ITAT held the matter in the
favour of the revenue and dismissed the appeal of
the assessee.

ogdno
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Judicial Analysis

Advocate Tushar Hemani -—

tusharhemani @gmail.com | S i |

Decisionsof Gujarat High Court in favour of
the assessee on amended definition of
“charitablepurpose’ u/s2(15) of the Income
Tax Act, 1961 — Part |

Director of Income-tax (Exemption) v.
Sabarmati Ashram Gaushala Trust [2014] 44
taxmann.com 141 (Gujar at)

XXX...

5. Term*“Charitable Trust” isdefinedin Section 2
(15) of the Act which includes the relief to the
poor, education, medica relief, preservation of
environment; including watersheds, forestsand
wildifeand preservation of monumentsor places
or objections of artistic or historic interest and
advancement of any other object of general
public utility. Proviso to Section 2 (15) and
further proviso whereof inserted by FinanceAct
2010 w.ef 1t April 2009 read, thus —

“Provided that the advancement of any other
object of genera public utility shall not be a
charitable purpose, if it involves the carrying
on of any activity in the nature of trade,
commerce or business, or any activity of
rendering any servicein relation to any trade,
commerceor business, for acessor fee or any
other consideration, irrespective of the nature
of useor application, or retention of theincome
from such activity.

Provided further that thefirst proviso shall not
apply if theaggregate val ue of thereceiptsfrom
the activitiesreferred to therein istwenty five
lakh rupeesor less in the previous year.”

6. Thelegal controversy inthe present Tax A ppeal
centersaround thefirst proviso. Intheplainterms,
the proviso providesfor exclusionfromthemain
object of the definition of the term “ Charitable
purposes” and applies only to cases of
advancement of any other object of general

public utility. If the conditions provided under
the proviso are satisfied, any entity, even if
involved in advancement of any other object of
generd publicutility by virtueto proviso, would
be excluded from the definition of “charitable
trust”. However, for the application of the
proviso, what isnecessary isthat theentity should
beinvolvedincarrying on activitiesinthe nature
of trade, commerce or business, or any activity
of rendering services in relation to any trade,
commerce or business, for acessor fee or any
other consideration. In such a situation, the
nature, useor application, or retention of income
from such activitieswoul d not berel evant. Under
the circumstances, the important elements of
application of proviso arethat the entity should
beinvolved in carrying on the activities of any
trade, commerce or businessor any activitiesof
rendering service in relation to any trade,
commerce or business, for acessor fee or any
other cons deration. Such statutory amendment
wasexplained by the FinanceMinister’sspeech
in the Parliament. Relevant portion of which
reads as under—

‘I once again assure the House that genuine
charitable organizationswill not inany way be
affected. The CBDT will, following the usud
practice, issue explanatory circular containing
guiddinesfor determining whether any entity is
carrying on any activity in the nature of trade,
commerce or business or any activity of
rendering any service in relation to any trade,
commerce or business. Whether the purposeis
acharitable purpose will depend on thetotality
of thefactsof the case. Ordinarily, Chambersof
Commerceand similar organizationsrendering
servicestotheir memberswould not be affected
by the amendment and their activities would
continueto beregarded as* advancement of any
other object of general public utility”.

364 @ Ahmedabad Chartered Accountants Journal | October, 2017



In consonance with such assurance given by
the Finance Minister on thefloor of theHouse,
CBDT issued aCircular No. 11 of 2008 dated
19th December 2008 explaining the
amendment as under .—

“3. The newly inserted proviso to section 2
(15) will apply only to entities whose
purpose is © advancement of any other
object of general public utility’ i.e., the
fourth limb of thedefinitionof * charitable
purpose’ contained in section 2 (15).
Hence, such entities will not be eligible
for exemption under section 11 or under
section 10 (23C) of the Act if they carry
oncommercia activities. Whether suchan
entity is carrying on any activity in the
nature of trade, commerceor busnessisa
question of fact which will be decided
based on the nature, scope, extent and
frequency of the activity.

3.1 Thereareindustry and trade associations
who claim exemption from tax under
section 11 on the ground that their objects
are for charitable purpose as these are
coveredunder * any other object of general
public utility’. Under the principle of
mutuality, if trading takes place between
persons who are associated together and
contribute to a common fund for the
financing of some venture or object and
inthisrespect haveno deaingsor relations
with any outside body, then any surplus
returned to the persons forming such
association is not chargeable to tax. In
such cases, there must be complete
identity between the contributors and the
participants. Therefore, whereindustry or
trade associations claim both to be
charitable institutions as well as mutual
organizations and their activities are
restricted to contributions from and
participation of only their members, these
would not fall under the purview of the
proviso to section 2 (15) owing to the
principle of mutuality. However, if such
organizations have dealings with non-

Judicial Analysis

members, their claim to be chargeable
organizationswould now be governed by
theadditional conditions stipulatedinthe
proviso to section 2 (15).

3.2 Inthefinal analyss, however, whether the
assesseehasfor itsobject * theadvancement
of any other object of genera publicutility’
Is a question of fact. If such assessee is
engaged in any activity in the nature of
trade, commerce or busnessor rendersany
service in relation to trade, commerce or
business, it would not beentitled to claim
that itsobject ischaritable purpose. Insuch
acase, theobject of * general public utility’
will beonly amask or adeviceto hidethe
true purpose which is trade, commerce or
business or the rendering of any servicein
relation to trade, commerce or business.
Each casewould, therefore, bedecided on
its own facts and no generalization is
possible. Assessees, who claim that their
object is* charitable purpose’ within the
meaning of section 2(15), would be well
advised to eschew any activity whichisin
the nature of trade, commerce or business
or the rendering of any servicein reation
to any trade, commerce or business”

8. What thusemergesfromthe statutory provisions,

as explained in the speech of Finance Minister
and the CBDT Circular, isthat the activity of a
trust would be excluded from the term
charitablepurpose’ if itisengagedinany activity
inthe nature of trade, commerce or businessor
renders any service in relation to trade,
commerceor businessfor acess, feeand/or any
other consideration. Itisnot aimed at excluding
the genuine charitable trusts of genera public
utility but isaimed at excluding activitiesinthe
nature of trade, commerce or businesswhich are
masked as* charitable purpose’.

Many activitiesof genuine charitable purposes
whicharenot inthe nature of trade, commerce
or business may still generate marketable
products. After setting off of the cost, for
production of such marketable products from
the sale consideration, theactivity may leavea
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10.

11.

surplus. The law does not expect the Trust to
disposeof itsproduce at any considerationless
than the market value. If there is any surplus
generated at the end of the year, that by itself
would not bethe sole consideration for judging
whether any activity is trade, commerce or
business - particularly if generating * surplus
iswholly incidental to the principal activities
of the trust; which is otherwise for genera
public utility, and therefore, of charitablenature.
The Tribunal took into account the objects of
the Trust, which are as under:—

XXX...

The Tribunal also noted that the objects were
admittedly charitable in nature. The surplus
generated was wholly secondary. It was,
therefore, that the Tribunal held that the proviso
to section 2 (15) of the Act would not apply.

We are wholly in agreement with the view of
the Tribunal. The objects of the Trust clearly
establish that the same wasfor general public
utility and where for charitable purposes. The
main objectives of the trust are - to breed the
cattle and endeavour to improve the quality of
the cowsand oxenin view of the need of good
oxen asIndiaisprominent agricultura country;
to produce and sale the cow milk; to hold and
cultivate agricultural lands; to keep grazing
lands for cattle keeping and breeding; to
rehabilitate and assist Rabaris and Bharwads;
to make necessary arrangements for getting
informati cs and scientific knowledge andto do
scientific research with regard to keeping and
breeding of the cattle, agriculture, use of milk
and its various preparations, etc.; to establish
other allied ingtitutions like leather work and
to recognize and help them in order to make
the cow keeping economically viable; to
publish study materials, books, periodicals,
monthliesetc., in order to publicize the objects
of thetrust as also to open schoolsand hostels
for imparting education in cow keeping and
agriculture having regard to the trust objects.

12. All thesewerethe objects of the generd public

utility and would squarely fall under section 2
(15) of the Act. Profit making was neither the

aim nor object of the Trust. It was not the
principal activity. Merely becausewnhile carrying
out the activities for the purpose of achieving
the objects of the Trust, certain incidental
surpluseswere generated, would not render the
activity in the nature of trade, commerce or
business. As clarified by the CBDT in its
Circular No. 11/2008 dated 19th December
2008 the proviso aimsto attract those activities
whicharetruly inthe nature of trade, commerce
or business but are carried out under the guise
of activitiesinthenatureof * public utility’.

13. Delhi High Court in case of Institute of
Chartered A ccountants of Indiav. DGIT [2012]
347 ITR 99/[2011] 202 Taxman 1/13
taxmann.com 175 considered these very
provisions in the context of activities of the
Institute of Chartered A ccountants hol ding that
the fundamental or dominant function of the
Institute was to exercise overall control and
regulate the activities of the members/enrolled
chartered accountants and merely because the
I nstitutewas hol ding coaching classeswhichaso
generateincome, the Court held that provisoto
Section 2 (15) of the Act would not be
gpplicable. It thushel d and observed asunder:—
XXX...

Mudra Foundation for Communications
Research & Education v. Chief Commissioner
of Income-tax, Ahmedabad-1V [2015] 64
taxmann.com 275 (Gujarat)

XXX...

14. Itisanadmitted position that acertificate under
Section 12A of theAct hasalready beenissued
in favour of the petitioner and the same has
continued till date. Therefore, it is etablished
that the petitioner-institutionisacharitabletrust
asfar asapplicability of theIncomeTax Actis
concerned.

XXX...

16. If the objects mentioned inthe memorandum of
association as mentioned in paragraph 3(i) and
more particularly (), (b) and (c) are perused, it
appearsthat theingtitution isawarding diplomas,
certificates, etc. after providing training in
communi cation, advertising and rel ated subjects

366
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17.

to equip themthoroughly to practicetheart and
profession of Communication in which they
have been trained and by giving specid training
they do prepare the outstanding and talented
mature young persons for careers leading to
Communication including advertising with
teaching themtheir responsibilitiestowardsthe
publicat large. Clause (f) makesit clear that the
feecollected shall not exceed the cost of training,
hostel expenses etc., and the petitioner society
shall not be precluded from subsidising such
costs. Asfar asobject 3(i) which hasbeenrelied
upon by Mr Bhatt, learned Senior Counsel, we
are of the opinion that by providing training to
theindividua saswel | asthose personswho have
been sent by the companiesto meet the needs of
the Indian industry and Commerce and
introducing them with new products and
informing them about market conditions, etc.
would not establishthat the petitioner iscarrying
on such activity which would treat the same as
service provided in relation to any trade,
commerce and industry. Education does not
mean teaching the students only, in the manner
and method, theregular schoolsor collegesadopt
toteach. Inthe progressiveworld, itisexpected
from certaininstitutionsthat they educate, teach
and train persons so that those persons can
compete similar expertsworldwide. Therefore,
we are not in agreement with the submissions
made by Mr Bhatt, learned Senior Counsel that
the soleobject of theinstitutionisnot toimpart
education. By providing latest information and
thereafter training to those persons who are
already in the field of advertising
communication, etc. and in such process if
certain persons become super-speciaists in
paticular field and for which the ingtitution is
charging fee, weareof theopinionthat thecase
would not fall under provisoto Section 2(15) as
submitted by Mr Bhatt, learned Senior Counsel
appearing for the respondent.

In case of Queen’s Educational Society (supra)
the Honourable Supreme Court has dealt with
the similar provisions and more particularly
provision of Section10(23C) (vi), etc. Withregard
to the case of the respondent authority that the

Judicial Analysis

surplus funds of the institution have ever been
used for other purpose than the purpose of
promoting educational activities including
research, etc. by relying uponthecaseof Aditanar
Educationd Institution v. Addl. CIT [1997] 224
ITR 310/90 Taxman 528 (SC) the Honourable
Supreme Court in paragraph 9 has held that the
overdl futureof thematter istobeexaminedwhile
considering the object of the institution i.e.
whether the samei sestablished to make profit or
not. In paragraph 10 of the aforesaid judgment
the Honourable Supreme Court has, by relying
uponthecaseof AmericanHotdl & LodgingAsan.
Educational Institute v. CBDT [2003] 301 ITR
86/170 Taxman 306 held thet if the institution
has surplusat theend of theyear, thesamewould
incidenta form the activities carried on by the
institution and if it is established before the
authority thet theingtitutionisnot established solely
for the educationa purpose. After consdering
severa decison, certain criteria have been lad
down in paragraph 11 of the judgment, which
reads as under:

“11. Thus, thelaw commonto Section 10(23C)
(iiiad) and (vi) may be summed up as
follows:

(1) Wherean educationd institution carrieson
the activity of education primarily for
educating persons, the fact that it makesa
surplusdoes not lead to the conclusion that
it ceases to exist solely for educational
purposesand becomesaninstitutionfor the
purpose of making profit.

(2) Thepredominant object test must be gpplied
- the purpose of education should not be
submerged by a profit making motive.

(3) A distinction must be drawn between the
making of asurplusand aninstitution being
carriedon“for profit”. Noinference arises
that merely because imparting education
results in making a profit, it becomes an
activity for profit.

(4) If after meeting expenditure, a surplus
arisesincidentally fromtheactivity carried
on by theeducationa institution, it will not
be cease to be one existing solely for
educational purposes.
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(5) Theultimatetest iswhether on an overall
view of the matter in the concerned
assessment year the object isto make profit
as opposed to educating persons.”

The Honourable Supreme Court while deaing
with the case of Queen’s Educational Society
(supra) hasdedlt with thedecis on of theDivison
Bench of Punjab and Haryana High Court in
the case of Pine GroveInternationa Charitable
Trust v. Union of India[2010] 327 ITR 73/188
Taxman 402 and has confirmed the view
expressed by the Punjab and Haryana High
Court with regard to applicability of Section
10(23C)(vi) of the Act. The Honourable Apex
Court has also considered different judgments
of various High Courts which haverdied upon
the decision of the Pine Grove International
CharitableTrust (supra) and the observationsare
reflected in paragrgph 23 of thejudgment. It has
also been held by the Honourable Apex Court
that the Assessing Authority under the Act can
monitor the income and expenditure of the
assessee Who has been granted the certificate
under Section 10(23C)(vi) of the Act. The
relevant paragraph viz. paragraph 25 of the
aforesaid judgment in the case of Queen’s
Educational Society (supra) reads as under:

“25. We approve the judgments of the Punjab
and Haryana, Delhi and Bombay High
Courts. Since we have set aside the
judgment of the Uttarakhand High Court
and sincethe Chief CIT'sorderscancelling
exemption which were set aside by the
Punjab and Haryana High Court were
passed almost solely upon thelaw declared
by the Uttarakhand High Court, it is clear
that these orders cannot stand.
Consequently, Revenue's appealsfromthe
Punjab and HaryanaHigh Court’sjudgment
dated 29.1.2010 and the judgments
followingit aredismissed. Wereiteratethat
the correct testswhich have been culled out
inthethree Supreme Court judgmentsstated
above, namely, Surat Art Silk Cloth,
Aditanar, and American Hotd and L odging,
would all apply to determine whether an

educational institution exists solely for
educationa purposes and not for purposes
of profit. In addition, we hasten to add that
the 13th proviso to Section 10(23C) is of
great importanceinthat ng authorities
must conti nuously monitor from assessment
year to assessment year whether such
institutions continue to apply their income
and invest or deposit their funds in
accordancewiththelaw laid down. Further,
itisof great importancethat the activities of
such ingtitutions be looked at carefully. If
they arenot genuine, or arenot being carried
out in accordance with all or any of the
conditions subject to which approva has
been given, such approva and exemption
must forthwith be withdrawn. All these
cases are disposed of making it clear that
revenue is a liberty to passfresh ordersif
such necessity is felt after taking into
consideration thevariousprovisionsof law
contained in Section 10(23C) read with
Section 11 of the Income Tax Act.”

The case relied upon by the petitioner of
Director of Income-tax (Exemption)
(supra) delivered by the Division Bench
of this Court has dealt with a case of an
educationd institutionin appeal for which
the Division Bench has opportunity to
examinetheincome and expenditure of the
educational institution. In our opinion, in
the present facts and circumstances of the
case, the samewould not be applicable.

19. Consideringtheoverdl factsand circumstances

of thecase, theobj ect of the petitioner institution,
weareof theopini onthat the petitioner institution
is established for the sole purpose of imparting
education in a specialised field. Hence, the
petitionisallowed. Order dated 29th September
2014 passed by the Respondent-Chief
Commissioner of Income-tax, Ahmedabad-1V
vide which he refused to issue exemption
certificate under Section 10(23C)(vi) of theAct
in favour of the petitioner has been set aside.
Ruleismade absol ute.
0o
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1. Executive Summary report need to befiled on or beforethe due

As we have detailed out the draft rules
published by the CBDT on 6" October 2017
ontheprovisionsfor additional transfer pricing
(TP) documentation and Country-by-Country
(CbC) reporting. Following the submission of
public comments from various industry
stakeholders, on 31 October 2017, the Indian
Tax Administration issued the final rules for
CDbC reporting and the furnishing of the master
file (Final Rules). The Fina Rules contain a
few administrative changesand clarifications.
Key highlights of the Final Rules are:

- Thecontentsof the master fileand the CbC
report are largely in line with the
recommendations specified in Action 13
barring afew additiond requirements for
themaster file

- A monetary threshold, based on
cumulative conditions of consolidated
revenue and the value of international
transactions, isprescribed for maintenance
of the master file, while the threshold for
CbC reporting is in line with the OECD
recommendation

- Filing of the master file and CbC report
(including notification) would be made
electronically in accordance with the
specification to be prescribed by the
designated authorities who are also
responsiblefor evolving andimplementing
appropriate security, archival andretrieval
policies

- Theduedateforthefirstyear, i.e, financid
year (FY) 2016-17 master file compliance,
as well as for CbC reporting has been
extended to 31 March 2018. For
subsequent FY's, the master file and CbC

datefor filing theincometax return

- For every constituent entity resident in
India, if its parent entity isnot resident in
India, thenotification regarding the detail s
of the parent entity or the alternate
reporting entity (which files CbC report)
needsto befiled at |east two months prior
totheduedatefor filingincometax return.
For FY 2016-17, such due date would be
on or before 31% January 2018

We have provided below an overview of the
Final Rules on Master File and CbC report.

2. Master File
2.1 Overview

In accordance with Action 13, the master file
should provide an overview of the MNE group
business, itsoverall TP policies, anditsglobal
allocation of income and economic activity in
order to place the MNE group’s TP practices
in their global economic, legal, financial and
tax context. The master file shall contain
information which need not berestricted to the
transaction undertaken by a particular
congtituent entity situated in particular country.
In that aspect, information in the master file
would be more comprehensive than typical
current documentation standards.

2.2 Who aresubject to MF

Under the ITL, as amended through Finance
Act, 2016, entities that are constituents of an
international group, shall berequiredtomaintan
suchinformation and documentsas prescribed
(i.e., master file) in addition to theinformation
related to the international transactions
undertaken by such constituent entity in the
contemporaneous local documentation. The
Final Rules provide that the master file
requirements apply to every taxpayer, being a
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constituent entity of an international group, if 2.3 Monetary penalty for non-maintenanceand

thefollowing two conditions are satisfied:

- The consolidated revenue of the
international group, of which suchtaxpayer
IS a constituent entity, as reflected in the
consolidated financial statement of the
internationa group for the accounting year,
exceedsINR 500 crores. Further, theFinal
Rules clarify that for the purpose of
computation of the INR value of the
consolidated group revenue(if itisreported
inaforeign currency), telegraphic transfer
buying rate of such foreign currency (as
guoted by State Bank of India) on the last
day of the accounting year would be
adopted.

- Either of thebelow transactional threshold
isachieved for the accounting year:

0 The aggregate value of international
transactions as per the books of
accounts maintained by the taxpayer
exceeds INR 50 crores

0 Thepurchase, sde, trander, leaseor use
of intangible property (IP) as per the
books of accounts maintained by the
taxpayer exceeds INR 10 crores

Under the ITL, the accounting year where the
ultimate parent entity/dternate reporting entity
resdent in Indiawould betheFY starting from
1% April and ending on 31% March of the
following year. Inall other cases, thereporting
accounting year would be an annual accounting
period, with respect to which the parent entity
of theinternationa group preparesitsfinancia

statements under any law for thetimebeingin
force or the applicabl e accounting standards of
the country or territory of which such entity is
resident.

Upon meeting the above thresholds, each
taxpayer, being a constituent entity of an
international group resident in India, would be
required to maintain the prescribed information
and documents as part of the master file for
annual compliance purposes.

non-filing of master file

Under the ITL, monetary penalties are
applicable if the constituent entity fails to
maintain and furnish the master file in Form
3CEAA withinthedue date unlessthe taxpayer
isabledemonstrate reasonable cause” for such
non-compliance. Theprescribed sum of penalty
is INR 5,00,000.

3. CDbC report
3.1 Overview

The Action 13 report provides for CbC
reporting to be done separately from the master
file and the local file. The CbC report will be
helpful for high level TP risk assessment
purposes. Action 13 emphasizes that such
information should not be used as a substitute
for a detailed TP anaysis based on a full
functional and comparability analysis and so,
it does not constitute conclusive evidence that
transfer pricesare or are not appropriate.

3.2 MNEs who are subject to CbC reporting

requirement

According to the Final Rules, CbC reporting
requirements would apply to an international
group for an accounting year, if the total
consolidated group revenue, as reflected in the
consolidated financial statement for the
preceding accounting year exceeds INR 5500
crores. Similar to the Final Ruleson master file
mai ntenance, the Final Rules on CbC reporting
provide that for the purpose of computation of
theINR val ueof the consolidated group revenue
(ifitisreportedinaforeign currency), telegraphic
transfer buyingrate of suchforeign currency (as
quoted by State Bank of India) on the last day
of the accounting year would be adopted. The
amount prescribed isconsi stent with the OECD
recommendation of Rs. 750 million.

3.3 Taxpayers who are subject to CbC

reporting requirementsin India
Under the ITL, the CbC report filing

requirements would arise in the case of the
followingentities:
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- Theparent entity of aninternational group
(which has been defined to include two or
more enterprises including a permanent
establishment which are resident of
different countries or territories), if it is
residentinIndia

- An entity in India belonging to an
international group, if the parent entity of
thegroupisresident:

0 Inacountry with which Indiadoesnot
have an arrangement for exchange of
the CbC reporting; or

0 Such country is not exchanging
information with India even though
thereisan agreement; and thisfact has
been intimated to the constituent entity
by the Indian Tax Administration

The ITL aso provides that if an internationa
group, with aparent entity whichisnot resident
in India, has designated an alternate entity for
filingitsreport with thetax jurisdictioninwhich
the aternate entity is resdent, then the entities
of such group operating in Indiawould not be
requiredto furnishaCbC report if the same can
be obtained under the agreement of exchange
of CbC reportsby theIndian Tax Administration.

3.4 Monetary penalty for non-maintenanceand

non-filing of CbC report

Under the ITL, monetary penalties are
applicableif thereporting entity failstofurnish
or furnishes an inaccurate CbC report within
the due date unless the taxpayer is able
demonstrate “ reasonable cause” for such non-
compliance. The prescribed sum of penalties
areasfollows:

Event Penalty

Non-filing of - INR 5,000 per day
CbC report by up to one month
Indian resident parentt INR 15,000 per day
company or alternate| beyond one month
resident company  + INR 50,000 per day
for continuing
default after service
of notice

implementation

Not furnishing the INR 5,000 per day
information called up to service of

for by the Indian tax | penalty order
authority within the INR 50,000 per day
given time limit for default beyond
date of service of
penalty order

Furnishing inaccuratet INR 500,000
details or non-filing
of corrected report
within 15 days

4. Concluding remarks

Thelndian magter fileand CbC reporting Final
Rules released by the Indian Tax
Administration arebroadly inlinewith OECD
guidance in Action 13. While the Final Rules
reguirethe Indian congtituent entitiestofurnish
afew additiond detail sinthe master filewhich
deviates from the BEPS Action 13
recommendation, it appearsthat the Indian Tax
Administration has considered such
requirement to be relevant for risk assessment
purposes from an India standpoint. The Final
Rules however still do not provide clarity on
transitional issues which may arise where
jurisdictionswherethe parent entity islocated
have a delayed implementation of CbC
reporting or are not able to sign a competent
authority agreement for exchange of the CbC
report before the due date for Indian filing.

International groups should focus on the new
reporting requirements and should assess
readiness as to whether the necessary data is
available, what must be doneto ensurethat data
can be sourced and presented in an effective,
efficient and clear manner and also analyze how
tax authorities are likely to assess such
information. Taxpayers will need to adopt a
consistent and harmonized approach to
preparing their master fileandlocal filesaswell
as CbC reporting and be prepared for a more
detailed information or document requests
during an audit.

gog
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I ssuance of Rupee Denominated Bonds
12 (RDBs) Overseas

This is in context to the provisions contained in
paragraphs 2 and 8 of A.P. (DIR Series) Circular
No.60 dated April 13, 2016 on issuance of Rupee
denominated bonds overseas and paragraphs 3.2
and 3.3.9 of Master Direction No.5 dated January
1, 2016 on “External Commercial Borrowings,
Trade Credit, Borrowing and Lending in Foreign
Currency by Authorised Deal ersand Persons other
than Authorised Dealers’, as amended from time
totime.

It has been decided, in consultation with the
Government of India, to excludeissuancesof RDBs
fromthelimit for investments by FPIsin corporate
bonds with effect from October 3, 2017 videA. P,
(DIR Series) Circular No. 05 dated September 22,
2017.

Consequently, reporting requirement in terms of
paragraph 8 (additional email reporting of RDB
transactions for onward reporting to depositories)
of A.P. (DIR Series) Circular No. 60 dated April
13, 2016 has been dispensed with. However, it
should be noted that the reporting of RDBs will
continue as per the extant ECB norms.

All other aspects of the ECB policy remain
unchanged. AD Category - | banks may bring the
contents of this circular to the notice of their
constituents and customers.

Theaforesaid Master Direction No. 5 dated January
01, 2016 will be updated to reflect the changes.

Thedirections containedinthiscircular have been
issued under section 10(4) and 11(2) of the Foreign
Exchange Management Act, 1999 (42 of 1999) and
arewithout prejudiceto permissions/ approvals, if
any, required under any other law.

A.P. (DIR Series) Circular No. 06, September
22, 2017

For Full Text refer to https://www.rbi.org.in/
Scripts/BS_Circular Index Display.aspx
?1d=11128

Investment by Foreign Portfolio
I nvestors(FPI) in Government Securities
Medium Term Framework

Thisrefersto Schedule 5 to the Foreign Exchange
Management (Transfer or Issue of Security by a
Person Resident outside India) Regulations, 2000
notified vide Notification No. FEM A.20/2000-RB
dated May 3, 2000, as amended from timeto time,
and RBI/2017-18/12A.P(Dir Series) Circular No.1
dated July 3, 2017.

Revision of Limits for the next quarter Oct-Dec
2017

The limits for investment by FPIs for the quarter
October-December 2017 is increased by INR 80
billionin Central Government Securitiesand INR
62 billionin State Devel opment L oans. Therevised
limitsare allocated as per the modified framework
prescribedin the RBI/2017-18/12 A.P(Dir Series)
Circular No.1 dated July 3, 2017, and given as
under.

Limits for FPI investment in Government Securities

1 Billion
Quarter Centrd State Loans
Ending Government  Development Aggregate
securities
General Long  Totd GeneralLongTota
Term Term
Existing
Limits 1877 543 2420 285 46 331 2751
December
31, 2017 1897 603 2500 300 93 393 2893

The revised limits will be effective from October

3,2017. contd. on page no. 377
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Press Release (dated 10" November, 2017)

The GST Council, in its 23" meeting held at
Guwahati on 10th November 2017, has
recommended the following facilitative measures
for taxpayers:

Return Filing

a) The return filing process is to be further
simplifiedin thefollowing manner:

i. All taxpayers would file return in FORM
GSTR-3B aong with payment of tax by
20t of the succeedi ng month till March,
2018.

ii. Forfiling of detailsin FORM GSTR-1till
March 2018, taxpayers would be divided
into two categories. Details of these two
categoriesalong with thelast date of filing
GSTR 1 are asfollows:

(@ Taxpayers with annual aggregate
turnover upto Rs. 1.5 crore need tofile
GSTR-1 on quarterly basis as per
followingfrequency:

Period Dates

Jul- Sep 318 Dec 2017
Oct- Dec 151N Feb 2018
Jan-Mar 30" April 2018

(b) Taxpayers with annual aggregate
turnover morethan Rs. 1.5 crore need
tofile GSTR-1 on monthly basis as per
followingfrequency:

Period Dates

Jul- Oct 315 Dec 2017
Nov 10th Jan 2018

Dec 10th Feb 2018
Jan 10t Mar 2018
Feb 10th Apr 2018
Mar 10t May 2018

iii. The time period for filing GSTR-2 and
GSTR-3 for the months of July, 2017 to
March 2018 would be worked out by a
Committee of Officers. However, filing of
GSTR-1will continuefor theentire period
without requiring filing of GSTR-2 &
GSTR-3 for the previous month / period.

b) A large number of taxpayers were unable to

file their return in FORM GSTR-3B within
due date for the months of July, August and
September, 2017. Late fee was waived in all
such cases. It hasbeen decided that where such
latefeewaspaid, it will bere-credited to their
Electronic Cash Ledger under “Tax” head
instead of “Fee” head so as to enable them to
use that amount for discharge of their future
tax liabilities. The software changes for this
would be made and thereafter this decision
will beimplemented.

c) For subsequent months, i.e. October 2017
onwards, the amount of |ate fee payable by a
taxpayer whosetax liability for that monthwas
‘NIL will beRs. 20/- per day (Rs. 10/- per day
each under CGST & SGST Acts) instead of
Rs. 200/- per day (Rs. 100/- per day each under
CGST & SGST Acts).

Manual Filing

d) A facility for manual filing of application for
advancerulingisbeing introduced for thetime
being.

Further benefitsfor serviceproviders

€) Exportsof servicesto Nepa and Bhutan have
already been exempted from GST. It has now
been decided that such exporters will also be
eligiblefor claiming Input Tax Credit in respect
of goods or services used for effecting such
exempt supply of servicesto Nepal andBhutan.

f) Inanearlier meeting of the GST Council, it was
decided to exempt those service providerswhose
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annud aggregateturnover islessthan Rs 201akhs
(Rs 10 lakhsin specid category states except J
& K) from obtaining registrationevenif they are
making inter-State taxable supplies of services.
Asafurther measuretowardstaxpayer fecilitation,
it has been decided to exempt such suppliers
providing services through an e-commerce
plaformfrom obta ning compul sory registration
providedtheir aggregateturnover doesnot exceed
twenty lakh rupees. As a result, al service
providers, whether supplying intra-State, inter-
State or through e- commerce operator, will be
exempt from obtaining GST regigtration, provided
their aggregate turnover does not exceed Rs. 20
lakhs (Rs. 10 lakhs in specid category States
except J& K).

Extension of dates
g) Taking cognizance of the late availability or

unavailability of some forms on the common
portal, it has been decided that the due dates
for furnishing the following forms shall be
extended asunder:

S. |[FORM and Original Revised
No.|Details due date due date
1 |GSTITC-04for | 25.10.2017 31.12.2017
the quarter July-
September, 2017

h)

2 | GSTR-4for the | 18.10.2017 24.12.2017
quarter July-
September, 2017
3 | GSTR-5 for 20.08.20170or |11.12.2017
July, 2017 7 daysfromthe
last date of
registration which
everisearlier
4 | GSTR-5A for | 20.08.2017 15.12.2017
July, 2017
5 | GSTR-6 for
July, 2017 13.08.2017 31.12.2017
6 | TRAN-1 30.09.2017 31.12.2017 (One
timeoption of
revision alsoto
be giventill this
date)

Revised due dates for subsequent tax periods
will be announced in due course.

Benefits for Diplomatic Missions/UN
organizations

In order to lessen the compliance burden on
Foreign Diplomatic Missions / UN
Organizations, acentraized UIN will beissued
to every Foreign Diplomatic Mission / UN
Organization by the Central Government and
all compliance for such agencieswill be done
by the Central Government in coordination
with the Ministry of External Affairs.

gog
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Important Judgment delivered by Hon. GVAT
Tribunal inthecaseof M eghmani OrganicsLtd.

| ssue:

Animportant judgment delivered by Gujarat Value
Added Tax Tribunal in case of the assessee in
respect of reduction @ 2% of Input Tax Credit in
case of goodsare sold in course of inter-statetrade
on the purchase of capital goods.

Held:

TheHon. Tribunal held that thereduction @ 2%is
not legal.

The gist of the judgment is reproduced hereunder
for the benefit of the readers.

The appd lant isacompany engaged in manufacture
and salesof pesticidesand chemica's. The appel lant
Is registered under the Gujarat Value Added Tax
Act 2003 [“the GVAT Act” in short] as well as
under the Central Sales Tax Act, 1956 [“the CST
Act” inshort]. Itisthe caseof theappellant that the
appellant affected local sales with the State of
Gujarat aswell assalesinthe course of Inter-State
Trade and Commerce and duly discharged output
tax liability under the GVAT Act and the CST Act;
that the appellant claimed input tax credit of tax
paid on purchase of “raw materials’ as well as
“capita goods’, that the appellant al so reduced the
claim of tax credit @ 2% of the purchase value of
“raw material” used in manufacture of goods sold
in the course of inter-state trade and commerce as
required by Entry No. 2of the Notification No.
(GHN-14) VAT-2010-S. 11(6)(2)/TH dated
29.06.2010 (“Notification dated 29.06.2010", in
short) for the assessment year 2012-13; that the
assess ng officer issued ancticefor audit assessment
for the year 2012-13; that the appellant produced
books of account in support of tax liability
discharged with returns filed under the GVAT Act
and the CST Act; that the assessing officer passed

the assessment order and reduced the tax credit in
respect of ‘ capital goods' also and took aview that
the tax credit in respect of purchase of ‘capital
goods' used in manufacture of taxable goods that
were sold in the course of inter-state trades and
commerce was also required to be reduced.

That the assessing officer did not assign any reason
for reduction of input tax credit in the assessment
order and therewere al so certain calculation errors
in the assessment order; that the assessing officer
did not issue show cause noticeto the appellant for
thereduction of input tax credit in respect of capital
goods and hence the assessment order ispassed in
breach of principles of natural justice; that the
assessing officer reduced the tax credit in respect
of ‘ capital goods by consideringthemto be‘input’

for the purpose of Notification dated 29.06.2010;
that the appellant preferred the first appea before
thelearned First Appd late Authority and thelearned
first appellateauthority accepted the error committed
by the learned assessing officer determining the
liability of tax, however, the contention of non-
reduction of input tax credit in respect of purchase
of ‘capital goods’ usedin manufactureof goodssold
in the course of inter-stated trade and commerce
was not accepted. It is further contended by the
appellant that the learned first appellate authority
committed error i nconfirming reduction of tax credit
relating to ‘capital goods under the Notification
dated 29.06.2010 as the said notification required
reduction of tax credit only of goodsused as‘ input
including raw materials and hence ' capital goods

are neither ‘input’ nor ‘raw materials therefore,

reduction of tax credit relatingto * capital goods' is
bad in law; that the term ‘input’ suggests that is
something which is put into the process and hence
“’raw materials which go into final product by the
manufacturing processis ‘input’; that the ‘ capital
goods are machinery for carrying on businessand
cannot be considered as ‘input’ or ‘raw materials
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therefore, theinterpretation of the authoritiesbel ow
toinclude’ capitd goods’ as‘input’ for the purpose
of reduction of tax credit frustrates the scheme of
the GVAT Act and ‘capital goods' are durable in
nature and they are used in manufacturing goods
which are sold locally as well as in the course of
inter-state trade and commerce, therefore,
Notification dated 29.06.2010 does not apply to the
‘capital goods'; that the interpretation to include
‘capital goods' inthetermsof ‘input’ iscontrary to
theintention of the Government inintroducing the
Notification dated 29.06.2010 in view of budget
speech of Hon'ble Finance Minister of Gujarat
State for the year 2010-11 therefore, it was never
theintention of the Government toinclude’ capital
goods’ under purview of Notification dated
29.06.2010 therefore, present Second Apped is
filed challenging the order passed by theauthorities
bel ow.

The Ld. Advocate for the appellant submitted that
the assessment order i spassed agai nst the principles
of naturd justi ce as no show cause noticewasi ssued
to the appellant regarding reduction of tax creditin
respect of ‘capital goods'. He also submitted that
the assessment order does not assign any reason
for reduction of tax credit and the assessing officer
committed error in passing order by considering the
‘capital goods' to be ‘input’ for the purpose of

Notification dated 29.06.2010. Hefurther submitted
that the Notification dated 29.06.2010 required
reduction of tax credit only in respect of goodsused
as ‘input including raw materials' and ‘capital

goods' are neither ‘input’ nor ‘raw materials and
therefore, reduction of tax credit relating to‘ capita
goods' isillegal. He aso submitted that the term
‘input’ suggeststhat it is something

Which s put into the process and so raw material,
processing material, consumable storeswhich are
put into the manufacturing process are ‘input’ but
‘capital goods' (plant and machinery) are used for
manufacturing process of converting variousinput
into thefina product, therefore, ‘ capital goods' are
not *input’ . Healso submitted that Section 11(3)(vi)
of the GVAT Act providesfor granting of tax credit
in respect of raw materials used in manufacturing
of taxable goodsand section 11(3)(vii) providesfor

tax credit in respect of ‘capital goods' meant for
use in manufacture of taxable goods. He further
submitted that theterm ‘ raw materials and ' capital
goods' are defined under the GVAT Act and hence
there are two different and distinct class of goods
and therefore, ‘ capital goods cannot be covered
under the term ‘input’. He also submitted that
according to the definition ‘ capital goods means
plant and machinery is not input and hence
notification dated 29.06.2010 does not cover ‘ capital
goods' . He also submitted that budget speech also
envisagesreduction of tax credit in respect of ‘raw
materials’ and not ‘capital goods', therefore
authorities below committed serious error in
interpretation of Notification dated 29.06.2010 and
therefore, they are required to be set aside. The
learned Advocate for the appellant relied upon
numerous decisions which have been discussed at
appropriate placein thisjudgment.

TheHon. Tribunal considered the contentionsraied
by the partiesand oral aswell aswritten submissions
submitted by them.

Section 2(19) defines ‘raw materials asunder.

‘raw material’ means goods used as ingredient in
the manufacture of other goods and includes
processing materials, consumable stores and
material used in the packing of the goods so
manufactured but does not include fuels for the
purpose of generation of electricity’.

Inview of the above definition‘ raw materials are
goods used as ingredient in the manufacturing of
other goods and includes processing materials,
consumable stores and materials used in packing
of the goods so manufactured.

Ld. Advocate for the appellant hasrelied upon the
decision of M/s. Tata Engineering & Locomotive
Co. Ltd. v. State of Bihar and another reported in
96 STC 2011 [SC] insupport of hiscontention that
theexpression ‘input including raw material s\ used
in Notification dated 29.06.2010 cannot have the
effect of including the * capital goods'; In the said
decision, Hon. Supreme Court madethefollowing
observationsastowhat canbeconsderedas‘input’.
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“Raw Material hasbeenfurther explained by using
theword ‘inputs which dictionarily means, ‘ what
isputin’, ‘enter’, ‘enter system’. The concessional
rate of tax is thus applicable to that raw material
that is put in the manufacture

or use of thegoods. In Collector of Central Excise,
Calcuttav. Jay Engineering Works Ltd. [1989] 75
STC 313(SC); [1998] Supp 3 SCR 998 aquestion
arose whether name-plates used by manufacturer
of fansbeing‘input’ were exempt from the payment
of excise duty which provided that duty of excise
leviable on such goods falling under item 1-A of
Serial No. 68 asused ‘inputs would be exempt. It
was held that name-plate affixed on the fan was
not apiece of decoration and thefan without name-
plate could not be marked, therefore, it wasexempt
asprovided inthe notification and the assessee was
entitled to exemption. Thetyres, tubesand batteries
were purchased for being put in the vehicle, with

GST & VAT Judgments / Updates

could be operative without it. They were thus
"input’. The use of this word was indicative that
the benefit was intended for every item which was
raw material in the widest sense made wider by
using theexpression ‘input’.

In view of the various discussions, the Hon.
Tribunal has passed the order as under.

The Second Appeal No. 427 of 2016 is allowed.
Theorder passed by the L d. Deputy Commissioner
of Commercial Tax, Circle-6, Ahmedabad on 05/
06-11-2015 and partly confirmed by the Ld. Joint
Commissioner of Commercial Tax (Appeal),
Vibhag-2, Ahmedabad on 22.03.2016 infirst appedl
totheextent of reduction of 2% tax credit on‘ capital
goods under Notification No. (GHN-14) VAT-
2010-S. 11(6)(2)/TH dated 29.06.2010 are set
aside. The assessing officer is directed to pass
consequential order.

Ood

contd. from page 372

The operational guidelinesrdatingtoalocation and
monitoring of limitswill beissued by the Securities
and Exchange Board of India (SEBI).

A.P. (DIR Series) Circular No. 07, September
28, 2017

For Full Text refer to https://www.rbi.org.in/
Scripts/NotificationUser.aspx?
1d=11127& M ode=0

Risk Management and Inter-Bank
Dealings— Facilitiesfor Hedging Trade
Exposuresinvoiced in Indian Rupees

This circular refers to the Foreign Exchange
Management (Foreign Exchange Derivative
Contracts) Regulations, 2000 dated May 3, 2000
(Notification No. FEMA. 25/RB-2000 dated May
3, 2000) and Master Directions on Risk
Management and Inter-Bank Dealings dated July
5, 2016 as amended from time to time.

In terms of para 6 under Section Il (Facilities for
Persons Residents outside India) of the
aforementioned master direction, non-residentsare

FEMA Updates

permitted to hedge the currency risk arising out of
INR invoiced exports from and imports to India
with AD Category | banksin India. On areview of
thisfacility, it hasbeen decided to permit the centra

treasury (of the group and being a group entity) of
such non-residents to undertake hedges for and
behalf of such non-residents with AD Category |

banksinIndiaas per theexistingModd | and Model

I1. The revised operational guidelines, terms and
conditions are placed at Annex to thiscircular.

Thedirections containedin thiscircular have been
issued under Sections 10 (4) and 11(1) of the
Foreign Exchange Management Act, 1999 (42 of
1999) and is without prejudice to permissions /
approvals, if any, required under any other law.

A.P. (DIR Series) Circular No. 08, October 12,
2017

For Full Text refer to https://www.rbi.org.in/
Scripts/BS_CircularindexDisplay.aspx?
1d=11144

0od
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MCA Updates:

1. Companies(Acceptanceof Deposits) Second
Amendment Rules, 2017:

Thefollowing changes have been madein the
Companies (Acceptance of Deposits) Rules,
2014:

A. In Rule 3, in sub-rule (3), for the
proviso, the following has been
substituted:-

“Provided that a Specified IFSC Public
company and a private company may
accept from its members monies not
exceeding one hundred per cent of
aggregate of the paid up share capitd, free
reserves and securities premium account
and such company shall filethe details of
monies so accepted tothe Regigrar inForm
DPT-3.

Explanation.—For the purpose of this
rule, a Specified IFSC Public company
means an unlisted public company which
islicensedto operate by the Reserve Bank
of India or the Securities and Exchange
Board of Indiaor the I nsurance Regul atory
and Development Authority of Indiafrom
thelnternational Financial ServicesCentre
located in an approved multi services
Special Economic Zone set-up under the
Specia Economic ZonesAct, 2005 (28 of
2005) read with the Special Economic
Zones Rules, 2006:

Provided further that the maximum limit

in respect of deposits to be accepted from

members shall not apply to following

classes of private companies, namely:—

(i) A private company which is a start-
up, for five years from the date of its
incorporation;

(i) A privatecompany whichfulfilsall of
thefollowing conditions, namely:—

(8 Which is not an associate or a
subsidiary company of any other
company;

(b) the borrowingsof such acompany
from banksor financid institutions
or anybody corporate is less than
twice of its paid up share capital
or fifty crore rupees, whichever is
less; and

(c) Suchacompany hasnot defaulted
in the repayment of such
borrowings subsisting at the time
of accepting deposits under
section 73:

Provided also that all the companies
accepting deposits shall file the details of
monies so accepted tothe Regigrar inForm
DPT-3"

B. Form DPT”3 for Return of deposits
pursuant to rules 3 and 16 of the Companies
(Acceptance of Deposits) Rules, 2014 has
also been substituted.

[F. No. 1/8/2013-CL -Vdated 19/09/2017]

2. TheCompanies (Restriction on Number of
Layers) Rules, 2017:

These Rules providesfor restriction on number
of layers for certain classes of holding
companiesandfiling of returnin Form CRL-1
(disclosing the details regarding number of
layers) within 150 days from the date of
publication of thethisnotification. TheseRules
shall be effective from 20.09.2017.

Restriction on Number of L ayer sfor certain

Classes of Holding Companies:

(1) No company, other than a company
belonging to a class specified in sub-rule
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(4)

(2), shdl have more than two layers of
subgdiaries—

Provided that the provisions of this sub-
rule shall not affect a company from
acquiring acompany incorporated outside
Indiawith subsidiaries beyond two layers
as per the laws of such country:

Provided further that for computing the
number of layersunder thisrule, onelayer
which consists of one or more wholly
owned subsidiary or subsidiaries shall not
be taken into account.

The provisions of thisrule shall not apply
to the following classes of companies,
namely:—

(8 a banking company as defined in
clause (c) of section 5 of the Banking
Regulation Act, 1949 (10 of 1949);

(b) a non-banking financial company as
defined in clause (f) of Section 45-1 of
the Reserve Bank of IndiaAct, 1934
(2 of 1934) which is registered with
the Reserve Bank of India and
considered as systematically important
non-bankingfinancia company by the
Reserve Bank of India;

() an insurance company being a
company which carriesonthe business
of insurance in accordance with
provisions of the InsuranceAct, 1938
(4 of 1938) and the Insurance
Regulatory Development Authority
Act, 1999 (41 of 1999);

(d) aGovernment company referredtoin
clause (45) of section 2 of the Act.

The provisions of thisrule shall not bein
derogation of the provisoto sub-section (1)
of section 186 of the Act.

Every company, other than a company
referred to in sub-rule (2), existing on or
before the commencement of these rules,
which hasnumber of layersof subsidiaries
inexcessof thelayers specifiedinsub-rule

D -

©)

Corporate Law Update

(i) shallfile,withtheRegistrar areturnin
Form CRL-1 disclosing the details
specified therein, within a period of
onehundred and fifty daysfromthe
date of publication of theserulesin
theOfficial Gazette;

(i) shall not, after the date of
commencement of these rules, have
any additional layer of subsidiaries
over and above the layers existing on
such date; and

(iii) shall not, in case one or more layers
are reduced by it subsequent to the
commencement of theserules, havethe
number of layers beyond the number
of layersit has after such reduction or
maximum layers allowed in sub rule
(1), whichever ismore

If any company contravenesany provision
of these rules the company and every
officer of the company who is in default
shall be punishable with fine which may
extend to ten thousand rupees and where
the contravention isacontinuing one, with
a further fine which may extend to one
thousand rupeesfor every day after thefirst
during which such contravention
continues”

Form CRL-1 for Return regarding
number of layer sas per clause (i) of sub-
rule (4) of rule2) has been annexed to the
rulesnotified.

[F.No. 01/13/2013CL-V (Vol.l11)] dated
20/09/2017]

3. Commencement of provisoto section 2(87)
of CompaniesAct, 2013:
The Central Government has appointed the
20" September, 2017 as the date on which
proviso to clause (87) of section 2 of the said
Act shall comeintoforce.

[F. No. 01/13/2013-CL -V dated 20.09.2017]
4. Clarification regarding the timelines for

making applicable/available new Form
DPT-3 issued vide the Companies
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(Acceptance of Deposits) Second
Amendment Rules, 2017:

This Ministry had issued the Companies
(Acceptance of Deposits) Second Amendment
Rules, 2017 and the said amendment Rules
inter-alia provide for substitution of existing
Form DPT-3 with a new Form DPT-3. In this
regard the ministry hasclarified that new Form
DPT-3shall bemadeavailablefor E-filing after
the month of November, 2017 and till thetime
the new e-formis made available, the existing
e-form can be used.

[General Circular No. 11 /2017 dated
27.09.2017]

Investor Education and Protection Fund
Authority (Accounting, Audit, Transfer and
Refund) Second Amendment Rules, 2017:

W. e. f. 13"October, 2017, following changes
have been effected vide The I nvestor Education
and Protection Fund Authority (Accounting,
Audit, Transfer and Refund) Second
Amendment Rules, 2017.

1. Inthe Investor Education and Protection
Fund Authority (Accounting, Audit,
Transfer and Refund) Rules, 2016,
(hereinafter referred to as the principle
rules), inrule6-(1) in sub-rule (1),—

a. for the second proviso, the following
proviso shall be substituted, namely:

“Provided further that in cases where
the period of seven years provided
under sub-section (5) of section 124
has been completed or being
completed during the period from 7th
September, 2016 to 3' October, 2017,
the due date of transfer of such shares
shall be deemed to be 31st October,
20177;

b. after thesecond proviso, thefollowing
proviso shall beinserted, namely:
“Provided further that transfer of
shares by the companies to the Fund
shall be deemed to be transmission of
shares and the procedure to be

followed for transmission of shares
shall be followed by the companies
while transferring the shares to the
fund.”

(1) insub-rule(3), for clause (d), thefollowing
clause shall be substituted, namely;

‘(d) For the purposes of effecting the
transfer sharesheld in physical form-

(i) the Company Secretary or the person
authorised by theBoard shall make an
application, on behdf of the concerned
sharehol der, to the company, for issue
of anew share certificate;

(i) on receipt of the application under
clause (a), anew share certificate for
each such shareholder shall beissued
and it shall be stated onthefaceof the
certificatethat “Issuedinlieu of share
certificateNo  for the purpose of
transfer to IEPF” and the same be
recorded intheregister maintained for
the purpose;

(iii) particulars of every share certificate
shall bein FormNo. SH-1 asspecified
in the Companies (Share Capital and
Debentures) Rules, 2014;

(iv) after issue of anew share certificate,
the company shall inform the
depository by way of corporateaction
to convert the share certificates into
DEMAT form and transfer in favour
of theAuthority.’;

(1) after sub-rule (12), thefollowing sub-rules
shall beinserted, namely:

“(13) Any amount required to be credited
by the companies to the Fund as provided
under sub-rules(10), (11) and sub-rule (12)
shall beremitted into the specified account
of the IEPF Authority maintained in the
Punjab National Bank.

(14) Authority shall furnishitsreport tothe
Central Government as and when
noncompliance of therulesby companies

cameto itsknowledge.”
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2.

Intheprinciplerules, inrule 7—

(@ after sub-rule (2), the following sub-
rule shall beinserted, namely:

“(2A) Every company which has
deposited theamount to the Fund shall
nominate a Nodal Officer for the
purpose of coordination with 1EPF
Authority and communicate the
contact details of the Nodal Officer
duly indicating hisor her designation,
postal address, telephone and mobile
number and company authorized e-
mail 1D to the IEPF Authority, within
fifteen days from the date of
publication of these rules and the
company shall display the name of
Noda Officer and hise-mail ID onits
website”;

(b) after sub-rule(3), thefollowing proviso
shall beinserted, namely:

“Provided that in case of non receipt
of documents by the Authority after
the expiry of ninety daysfrom thedate
of filing of Form IEPF-5, the
Authority may reject Form I1EPF-5,
after giving an opportunity to the
claimant to furnish response within a
period of thirty days.”

(c) after sub-rule(7), thefollowing proviso
shall beinserted, namely:

“Provided that in case of non receipt
of rectified documents by the
Authority after the expiry of ninety
days from the date of such
communication, the Authority may
reject Form IEPF-5, after giving an
opportunity to the claimant to furnish
response within a period of thirty
days.”.

[F. No. 05/17/2017-1EPFdated

13.10.2017]

6. Transfer of Sharesto | EPF Authority:
1.

Pursuant to second proviso to Rule 6 of
Investor Education and Protection Fund

Corporate Law Update

Authority (Accounting, Audit, Transfer
and Refund) Rules, 2016 asamended time
to time, wherein the seven years period
provided under sub-section (5) of section
124 is completed for unpaid/unclaimed
dividends during September 7, 2016 to
October 31, 2017, theduedatefor transfer
of such shares by companies is October
31%, 2017.

The IEPF Authority has opened demat
accounts with National Securities
Depository Limited (NSDL) and Central
Depository Services Limited (CDSL)
through Punjab National Bank and
SBICAP Securities Limited respectively,
as Depository Participants. The details of

said accounts are as under:

Particulars PNB SBICAP
DPID IN300708 12047200
ClientID 10656671 13676780

These demat accounts will have features
and functionality to support IEPF
operations using paperless, digital
processes and facilitate record keeping of
sharestransferred to the | EPF Authority to
meet the requirements of the Rules.

All companies which are required to
transfer sharesto | EPF A uthority under the
aforesaid Rules, shdl transfer such shares,
whether held in dematerialised form or
physical form, to the demat accounts of
|[EPF Authority by way of corporate
action. The Information related to the
shareholders, whose shares are being’
transferred to | EPE’s demat accountswith
PNB or SBICAP shall be provided by the
companies to NSDL or CDSL
respectively as per the prescribed format
by the concerned depository.

TheMinistry of Corporate Affairshasheld
separate discussions with NSDL and
CDSL during which they have agreed to
levy reduced charges for account
mai ntenance and record keeping pertaining
to sharestransferred to the demat accounts
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of IEPF Authority. A Memorandum of
Understanding (MOU) to the effect is
being finalized with the two depositories
and the same will also be uploaded on
website www.iepf.gov.in on finalization.
NSDL and CDSL shall, based on these
discussions, separately notify the charges,
which shall not be morethan thosefinalized
in the MOU. NSDL and CDSL are
required to allow the services with
immediate effect.

6. Any cash benefit accruing on account of
sharestransferredto | EPF such asdividend,
proceeds realised on account of delisting
of equity shares of the company, amount
entitled on behalf of security holder if the
company is being wound up as per Rule
6, sub-rule (10), (1 1) and (12) of Investor
Education and Protection Fund Authority
(Accounting, Audit, Transfer and Refund)
Rules, 2016, shall be transferred by
companies to bank account opened by the
Authority with Punjab National Bank,
sansad marg. New Delhi, which has been
linked to demat accounts mentioned at para
2 above.

7. Itisclarifiedthat Only amountsmentioned
in para 6 above are to be transferred to
Bank account indicated above. Transfer of
amount dueto betransferred under section
125(2) of the CompaniesAct, 2013 or any
other amount to aforesaid account isstrictly
prohibited.

[General Circular No. 12/2017 dated

16.10.2017]

Notification for Commencement of section

247 of CompaniesAct, 2013:

The Central Government has appointed the

18"October, 2017 as the date on which the

provisions of section 247 of the said Act shall
comeinto force.

[F. No. 1/27/2013-CL -V dated 18.10.2017]

Delegation of power sto thelnsolvency and
Bankruptcy Board of India:

10.

W. e. f. 23.10.2017, the Central Government
has del egated the powers and functions vested
in it under section 247 of the CompaniesAct,
2013to the Insolvency and Bankruptcy Board
of India, subject tothe condition that the Centra
Government may revoke such delegation of
powers or it may exercise the powers under
the said section, if inits opinion such acourse
of actionisnecessary in the publicinterest.

[F. No. 01/13/2013-CL-V (Part-1) dated
23.10.2017]

Companies (Removal of Difficulties) 2"
Order 2017:

The Ministry has issued The Companies
(Removal of Difficulties) Second Order, 2017
w. e. f. 23.10.2017 remove the doubts with
respect to the valuers to be appointed for
val uation required to be madein respect of any
property, stocks, shares, debentures, securities
or goodwill or any other assets or net worth of
acompany or itsliabilities.

Vide this order, in the Companies Act, 2013,
insection 247, in sub-section (1), for thewords
“a person having such qualifications and
experience and registered as a valuer in such
manner, on such termsand conditionsasmaybe
prescribed”, the words “a person having such
qualifications and experience, registered as a
valuer and being amember of an organisation
recognised, in such manner, on suchtermsand
conditions as may be prescribed” shall be
subgtituted.

[F. No. /27/2013-CL -V dated 23.10.2017]

Clarification regarding approval of
resolution plans under section30 and 31 of
I nsolvency and Bankruptcy Code, 2016:

The Ministry has clarified about whether
approval of shareholders/members of the
corporate debtor/company is required for a
resolution plan at any stage during the process
for itsconsideration and approval aslaid down
under sections 30 and 31 of theInsolvency and
Bankruptcy Code, 2016 (the Code) and after
approval during its implementation, for any

contd. on page no. 386

382

@ Ahmedabad Chartered Accountants Journal | October, 2017



Allied LawsCorner

Adv. Ankit Talsania
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Noticeissued by the Law Firm on behalf of the
Operational Creditor without authorization is
invalid and therefore application to initiate
insolvency resolution process cannot be
accepted.

Recently, the National Company Law Appellate
Tribunal, Delhi Bench in the case of Smartcity
(Kochi) Infrastructure Pvt. Ltd. vs. Synergy
Property Development Services Pvt. Ltd.
reported in 87 taxmann.com 7 held that demand
notice under section 8 on behalf of the Operational
Creditor cannot be issued by any person in the
absence of any authority of the Board of Directors,
and holding no position with or in relation to the
Operational Creditor.

A. Factsof thecase:

The demand notice wasissued by theLaw Firm
of the Operationa Creditor (Synergy Property
Development Services Pvt. Ltd.) u/s 8 of the
Insolvency and Bankruptcy Code, 2016 to the
Corporate Debtor (Smartcity (Kochi)
Infrastructure Pvt. Ltd.). Thereafter, the
application to initiate corporate insolvency
process was filed by the Operationa Creditor
and the National Company Law Tribunal,
Chennai Bench entertained the said application
and passed the order u/s 9 of the Code admitting
the gpplication and gppointing Interim Resolution
Professona and ordered for Moratorium.
B. Appeal filed by the Corporate Debtor :

Aggrieved Corporate Debtor filed the appeal
against the order passed by the Adjudicating
Authority on the following grounds :

(i) Notice under sub-section (1) of Section 8
was not issued by the ‘Operational
Creditor’ but by the‘Law Firm’, whichis
not in accordance with law.

(i) Notice under Rule 4(3) of the Insolvency
and Bankruptcy (Application to

Adjudicating Authority) Rules, 2016 was
not sent by the* Operational Creditor’, but
by a‘Law Firm’ and,

(i) Thereisadisputeinexistenceand therefore
the application under Section 9 was not
maintainable.

C. Findingsof the NCLAT:

1. Regardingtheissuanceof noticeby the
Law Firm, the Hon’ble NCLAT held
asunder :

1.1 The Hon'ble NCLAT observed that
similar issuefell for consideration before
the Appellate Tribunal in Uttam Galva
Steels Ltd. v. DF Deutsche Forfait AG
[2017] 84 taxmann.com 183/143 SCL
318 (NCLT - New Delhi) wherein the
Appellate Tribunal by itsjudgment dated
28th July, 2017 held as follows. —

“30. From bare perusal of Form-3 and
Form-4, read with sub-rule (1) of
Rule 5 and Section 8 of the 1&B
Code, itisclear that an Operational
Creditor canapply himsdf or through
a person authorised to act on behalf
of Operational Creditor. The person
who isauthorised to act on behalf of
Operational Creditor isalsorequired
to state “ his position with or in
relationtothe Operational Creditor”,
meaning thereby the person
authorised by Operational Creditor
must hold positionwithor inrelation
totheOperational Creditor and only
such person can apply.

31. The demand notice/invoice
Demanding Payment under thel & B
Code is required to be issued in
Form-3 or Form - 4. Through the
saidformats, the‘ Cor porate Debtor’
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is to be informed of particulars of
‘Operational Debt’, with a demand
of payment, with clear
under standing that the * Operational
Debt’ (indefault) requiredto pay the
debt, as claimed, unconditionally
within ten days from the date of
receipt of letter failing which the
‘Operational Creditor’ will initiate
a Corporate Insolvency Processin
respect of ‘Corporate Debtor’, as
apparent fromlast paragraph no. 6
of notice contained in Form- 3, and
quoted above.

Only if such notice in Form-3 is
served, the* Corporate Debtor’ will

under stand the serious
consequences of non- payment of
‘Operational Debt’, otherwise like
any normal pleader notice/Advocate
notice, like notice under Section 80
of C.P.C. or for proceeding under
Section 433 of the Companies Act,
1956, the ‘ Corporate Debtor’ may
decideto contest the suit/caseiffil ed,
distinct Corporate Resolution
Process, where such claimotherwise
cannot be contested, except where
thereisan existence of dispute, prior
to issue of notice under Section 8.

32. Inview of provisions of 1&B Code,
readwith Rules, asreferred to above,
we hold that an ‘ Advocate/Lawyer’
or ‘Chartered Accountant’ or
‘Company Secretary’ in absence of
any authority of the Board of
Directors, and holding no position
withor inrelationtothe Operational
Creditor cannot issue any notice
under Section 8 of the 1&B Code,
whichotherwiseisa‘lawyer’snotice
asdistinct fromnoticeto be given by
operational creditor in terms of
section 8 of the 1& B Code”

1.2 Inthe present case alsothe notice hasbeen

issued by a Law Firm and there was

1.3

21

nothing on the record to suggest that the
said Law Firm has been authorised by the
Board of Directors of the ‘Operational
Creditor’- M/s. Synergy Property
Development Services Pvt. Ltd. There
was nothing on the record to suggest that
any Lawyer or Law Firm hold any
position with or in relation with the
Respondents-’ Operational Creditor’.

In view of the aforesaid facts and the
decision of this Appellate Tribunal in
Uttam Galva SteelsLtd. (supra) wehold
that the notice(s) issued by the Law
Firm on behalf of Respondents-
"Operational Creditor’ cannot be
treated as a notice under section 8 of
the'l& B Code and for that thepetition
under section 9 at the instance of the
Respondentsagainst theappellant was
not maintainable.

Regardingtheexistence of thedispute,
the Hon’ble NCLAT observed as
under:

From bare perusal of the record, it was
clear that on 12th November, 2016, one
Mr. Govindan Kutty M on behalf of the
Appellant- ‘ Corporate Debtor’ intimated
the Respondent-’ Operational Creditor’
that the Respondent discontinued the
service and abandoned the work. The
relevant portion of the letter reads as
follows.—

“ Synergy Property Development Services
Pvt. Ltd.

Easwaravilasom Road

Vazhuthacaud, Trivandrum

Kerala - 695 014

Attn.: Mr. Liju Eapen - Associate Director
Dear Mr. Liju Eapen

W\ refer to the mail from Mr. Govindan
Kutty M dated 4th November, 2016 with
copy to you on discontinuation of PMC
services on alleged non-payment of dues
and wish to bring to your attentionto the
following aspects:
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This is the third unilateral
discontinuation of the PMC services
by you till date. We feel that such
action of you by abandoning the
work and withdrawing the staff
without proper notice and formal
handing over of documents is
unprofessional and delaying the
project completionresultinginlosses
to SCK for which you alone will be
responsible. This action of you is
against the true spirit of the
engagement.

We confirm that all our
commitments for payments, those
are due as per conditions of
extension letter will be honored and
paid on the due dates. As a gesture
of goodwill, an amount of Rs. 30
lakhs was paid as advance.

Wealsowishto bring to your notice
that the documents especially those
related to ongoing works including
bills some of which are kept in the
work stationsallotted to youin SCK
Pavilion, have not been handed over
in an orderly manner with proper
index thereby putting usin difficulty
totraceout thesame. We alsowould
like to bring to your notice that
keeping of official documents of
SCK in your office outside SCK
premises is detrimental to the
contract conditions and you are
requested to take immediate
remedial steps.

The delays in completion of the
project has mainly resulted fromyou
non-adherence to PMC Services
Contract conditionsincluding taking
over of certainresponsibilitiesto be
performed by the Lead Architect
and Consultant while abandoning
your own responsibilities with
respect to design management and
coordination of work under your

2.2

2.3

24
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scope. There are many instances of
lack or poor coordination a few of
which is pointed out here.

(i) Water cascading - The work was
being executed without coordinated
shop drawings approved by the
Consultant or any coordination
during work stage.

(i) Sliding doors provided by the
Contractor inthereceptionlobbies.
Theinstalled unitsdo not match with
the BOQ or specification.

Therefore, we request you to take
necessary immediate action for
completing your scope of work in
an orderly fashion as envisaged in
the contact.

Yoursfaithfully.

For Smart City
Infrastructure Pvt. Ltd.

/-
Kurian Kurjan
Director Projects”

Accordingly, the Hon’ble Appellate
Tribunal observed that it was clear that
much prior to the so-called notice under
section8of the'1& B Code', adisputewas
raised by Appellant-’Corporate Debtor’
regarding non-completion and abandoning
of the work.

In view of the aforesaid reasons and
findings recorded above, it was held that
the impugned order dated Sth June, 2017
isillegal and was required to be set aside
the said order passed by Adjudicating
Authority, Chennai Benchin CP/484 (1B)/
CB/2017.

The Hon’ ble Appellate Tribunal further
held that, order(s), if any, passed by
Adjudicating Authority appointing any
‘Interim Resolution Professional’ or
declaring moratorium, freezing of account
and all other order(s) passed by
Adjudicating Authority pursuant to

(Kochi)
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impugned order and action, if any, taken
by the* Interim Resolution Professional’,
including the advertisement, if any,
published in the newspaper calling for
applicationsall suchordersand actionsare
declaredillegal and are set aside.

2.5 TheHon'ble Appellate Tribunal directed
the Adjudicating Authority to close the
proceeding and declared the appellant
company released from all the rigour of
law and is allowed to function

independently through its Board of
Directorsfromimmediate effect.

2.6 The Hon'ble Appellate Tribunal further
directed the Adjudicating Authority tofix
the fee of ‘Interim Resolution
Professional’, if appointed and the
Respondent will pay thefeesof thelnterim
Resol ution Professional, for the period he
has functioned.

o

contd. from page 382

actions contained in the resol ution plan which
would normally require specific approval of
sharehol ders/members under provisions of
CompaniesAct, 2013 or any other law.

1. The matter has been examined in the
Ministry in the light of provisions of
sections 30 and 31 of the Code which
provide adetailed procedurefromthetime
of receipt of resolution plan by the
resolution professional to its approval by
the Adjudicating Authority and thereisno
requirement for obtaining approval of
shareholders/members of the corporate
debtor during this process.

2. It is understood that the requirement of
section 30(2) (e) of the Codeisto ensure
that the resolution plan(s) considered and
approved by the Committee of Creditors
and theAdjudicating Authority iscompliant
with the provisions of the applicablelaws
andthereforeislegally implementable

3. Section31(1) of the Codefurther provides
that a resolution plan approved by the
Adjudicating Authority shall bebinding on
the corporate debtor and its employees,
members, creditors, guarantors and other
stakeholders involved in the resolution
plan. The notesto clauses appended to the
Insolvency and Bankruptcy Code, 2015
(Bill) in respect of such clause explains:
“Therefore, if aplan requiresstakeholders

11.

Corporate Law Update

to do or not do certain actions for the
successful implementation of aplan, it shall
be binding on all the affected parties who
shall be bound to undertakethe actions set
out in the plan”.

4. inview of above, it is aso clarified that
the approval of shareholders/members of
the corporate debtor/company for a
particular actionrequired in theresolution
plan for its implementation, which would
have been required under the Companies
Act, 2013 or any other law if theresolution
plan of the company was not being
considered under the Code, is deemed to
have been given on its approva by the
Adjudicating Authority.

[General Circular No. IBC/01/2017 dated

25.10.2017]

Relaxation of additional feesand extension
of last date of filing AOC-4 and AOC-4
(XBRL non Ind AS) under the Companies
Act, 2013:

The Ministry has extended the time for filing
e-forms AOC-4 and AOC-4 (XBRL non Ind
AS) and the corresponding AOC-4 CFS e
forms up to 28.11.2017.

[General Circular No. 14/2017 dated
27.10.2017]

god
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CA. Pamil H. Shah
pamil_shah@yahoo.com

Accounting Standar d-20 Ear ning per Share(EPS)
Notes For ming Part of Financial Statements
For theyear ended March 31, 2017

BGR Energy Systems Limited
a. Basic earning per share

Basic earnings per share is caculated by

dividing

i. The profit attributable to owners of the
Group

ii. By theweighted average number of equity
shares outstanding during the financial
year, adjusted for bonuselementsin equity
sharesissued during theyear and excluding
treasury shares.

b. Diluted earnings per share

Diluted earning per share adjusts the figures
used in the determination of basic earnings per
shareto takeinto account:

i. Theafterincometax effect of interest and
other financing costs associated with
dilutive potential equity shares, and

ii. The weighted average number of
additionda equity shares that would have
been outstanding assuming the conversion
of all dilutive potential equity shares.

Indian Terrain Fashions L imited

Basic earnings per shareis computed by dividing
the net profit after tax by the weighted average
number of equity shares outstanding during the
period. Diluted earnings per shareis computed by
dividing the profit after the tax by the weighted
average number of equity shares considered for
deriving basic earnings per share and aso the
wel ghted averagenumber of equity sharesthat could
have been issued upon conversion of all dilutive
potential equity shares. Thediluted potential equity

sharesare adjusted for the proceedsreceivable had
the shares been actually issued at fair value which
Is the average market value of the outstanding
shares. Dilutive potential equity shares are deemed
converted as of the beginning of the period, unless
issued at a later date. Dilutive potential equity
sharesare determined i ndependently for each period
presented.

HOV ServicesLimited

Particulars For theyear For theyear
ended March ended March
31,2017 31,2016

Net Profit/(Loss) as per
Statement of Profit and

Loss (Rs) (1,455,280,971) (2.756.364.221)
Weighted average number

of equity shares 12,532,522 12,524,217
Add: Effect of dilutive

issue of options(Nos.) 54,902 40,208
*Diluted Weighted

Average Number of

Equity Shares (Nos.) 12,587,424 12,564,425
Basic and Diluted

Earnings per Share (116.12) (220.08)
Normal value per

Equity Share (Rs.) 10 10

*Not considered in view of loss.
Auro L aboratoriesLimited

Thebasic earnings per share (EPS) iscomputed by
dividing the net profit after tax for the year by the
weighted average number of equity shares
outstanding during the year. For the purpose of
ca culating diluted earning per share, net profit after
tax for the year and the weighted number of shares
outstanding during the year are adjusted for the
effects of all dilutive potential equity shares. The
dilutive potential equity sharesare deemed converted
as of the beginning of the period, unlessthey have
been issued at alater date. The dilutive potential
equity shares have been adjusted for the proceeds
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receivable had the shares been actualy issued at
fair value (i.e. the average market value of the
outstanding shares.)

Abhishek Corporation Limited

Thebasic earnings per share (EPS) iscomputed by
dividing the net profit/(loss) after tax for the year
by the number of equity shares outstanding during
theyear.

Particulars 2016-17 2015-16
Net Loss after tax 107,73,88,952 948,883,302
Number of

Equity Shares 1.60.08,462 1,60,08,462
Basic EPS (67.30) (59.37)

Ravi Kumar DistilleriesLimited

I n determining the Earnings Per share, the company
considersthenet profit after tax including any post
tax effect of any extraordinary / exceptional item.
The number of shares used in computing basic
earnings per shareisthewei ghted average number
of shares outstanding during the period. The
number of shares used in computing Diluted
earningsper sharecomprisestheweighted average
number of shares considered for computing Basic
Earnings per share and also the weighted number
of equity shares that would have been issued on
conversion of al potentialy dilutive shares.

In the event of issue of bonus shares, or share split
the number of equity sharesoutstanding isincreased
without an increase in the resources. The number
of Equity shares outstanding before the event is
adjusted for the proporti onate changein the number
of equity shares outstanding as if the event had
occurred at the beginnings of the earliest period
reported.

Manaksia Coated Metals& IndustriesL td

Basic earnings per shareis calculated by dividing
the net Profit or Loss for the period attributable to
equity shareholders by the weighted average
number of equity shares outstanding during the
period. For the purpose of calculating diluted
earnings per shares, the net profit or loss for the

period attributable to equity shareholders and the
weighted average number of shares outstanding
during the period are adjusted for the effects of all
dilutive potential equity shares.

Baiaj Hindusthan Sugar Ltd

Basic EPS s calculated by dividing the net profit
or loss for the year attributable to equity
shareholders by the weighted average number of
equity shares outstanding during the year. Diluted
EPS is computed using the weighted average
number of equity and dilutive equity equivalent
shares outstanding during the year.

Cdébrity FashionsLimited

Basic earnings per share is computed by dividing
the net profit after tax by the weighted average
number of equity share is computed by dividing
the profit after tax by theweighted average number
of equity shares considered for deriving basic
earnings per share and also the weighted average
number of equity sharesthat could have beenissued
upon conversion of all dilutive potential equity
shares. The diluted potential equity shares are
adjusted for the proceedsreceivabl e had the shares
been actually issued at fair value which is the
average market value of the outstanding shares.
Dilutive potential equity shares are deemed
converted as of the beginning of the period, unless
issued at alater date. Dilutive potentia equity shares
are determined independently for each period
presented.

Thenumber of shareand potentially dilutiveequity
shares are adjusted retrospectively for all periods
presented for any share splits and bonus shares
issues including changes effected prior to the
approval of the financial statements by the Board
of Directors.

goo

388 @ Ahmedabad Chartered Accountants Journal | October, 2017



From the Government

CA. Kunal A. Shah
cakashah@gmail.com

I ncome Tax

1). Notification regarding Transfer Pricing

The Central Board of Direct Taxes hereby
makesthefollowing rulesfurther to amendthe
Income-tax Rules, 1962, namely:-

In the Income-tax Rules, 1962 (hereafter
referred to as the Principal Rules), in Part |1,
after rule 10D, the following rules shall be
inserted, namely:-

“Information and documentstobekept and
maintained under provisoto sub-section (1)
of section 92D and to be furnished in terms
of sub-section (4) of section 92D.

10DA. (1) Every person, being a constituent
entity of aninternational group shall ,-

(i) if the consolidated group revenue of the
international group, of which such person
IS a constituent entity, as reflected in the
consolidated financial statement of the
internationa group for the accounting year,
exceeds five hundred crore rupees; and

(i) the aggregate value of international
transactions-

(A) during the accounting year, as per the
books of accounts, exceedsfifty crore
rupees, or

(B) in respect of purchase, sale, transfer,
lease or use of intangible property
during the accounting yesr, as per the
books of accounts, exceeds ten crore
rupees, keep and maintain the
information and documents of the
internationd group asprescribedinthe
Noatification No. 92/2017, dated 31/10/
2017.

(2

3

(4)

©)

Thereport of theinformationreferredtoin sub-
rule (1) shall be in Form No. 3CEAA and it
shall be furnished to the Director General of
Income-tax (Risk Assessment) on or beforethe
duedatefor furnishing the return of incomeas
specified in sub-section (1) of section 139:

Provided that the information in Form No.
3CEAA for the accounting year 2016-17 may
be furnished at any time on or before the 31st
day of March, 2018.

Informationin,

(i) Part A of Form No. 3CEAA shall be
furnished by every person, being a
congtituent entity of aninternationa group,
whether or not the conditions as provided
insub-rule (1) aresatisfied;

(i) Part B of Form No. 3CEAA shall be
furnished by a person, being a constituent
entity of an international group, in those
cases where the conditions as provided in
sub-rule(1) aresatisfied.

Where there are more than one constituent
entities resident in India of an international
group, then the report referred to in sub-rule
(2) or information referred to in clause (i) of
sub-rule (3),as the case may be, may be
furnished by that constituent entity which has
been designated by the international group to
furnish the said report or information, as the
case may be, and the same has been intimated
by the designated constituent entity to the
Director General of Income- tax (Risk
Assessment) in Form 3CEAB.

Theintimation referred to in sub-rule (4) shall
bemade at |east thirty daysbeforetheduedate
of filing the report as specified under sub-rule

).
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(6) ThePrincipal Director General of Income-tax
(Systems) or Director General of Income-tax
(Systems), as the case may be, shall specify
the procedurefor electronicfiling of Form No.
3CEAA and Form No. 3CEAB and shall also
beresponsiblefor evolving and implementing
appropriate security, archival and retrieval
policiesinrelation to theinformation furnished
under thisrule.

(7) The information and documents specified in
sub-rule (1) shall be kept and maintained for a
period of eight years from the end of the
relevant assessment year.

(8) Therate of exchangefor the calculation of the
value in rupees of the consolidated group
revenue in foreign currency shall be the
telegraphic transfer buying rate of such
currency onthelast day of theaccounting yeer.

Furnishing of Report in respect of an
International Group

10DB. (1) For the purposes of sub-section (1) of
section 286, every constituent entity resident in
India, shall,if itsparent entity isnot resident in India,
intimate the Director General of Income-tax (Risk
Assessment) in Form No. 3CEAC, the following,
namely:-

(8 whether it is the alternate reporting entity of
theinternational group; or

(b) the details of the parent entity or the alternate
reporting entity, as the case may be, of the
international group and the country or territory
of which the said entities areresidents.

(2) Every intimation under sub-rule (1) shall be
made at |east two months prior to the due date
for furnishing of report as specified under sub-
section (2) of section 286.

(3) Every parent entity or the alternate reporting
entity, as the case may be, resident in India,
shall, for every reporting accounting year,
furnish thereport referred to in sub-section (2)
of section 286 to the Director General of
Income-tax (Risk Assessment) in Form No.
3CEAD.

(4) A constituent entity of an international group,
resident in India, other than the entity referred
to in sub-rule (3), shall furnish the report
referred to in sub-rule (3) within the time
specified thereinif the provisionsof sub-section
(4) of section 286 are applicablein its case.

(5) If there are more than one constituent entities
resident inIndiaof aninternational group, other
than the entity referred to in sub-rule (3), then
the report referred to in sub-rule (4) may be
furnished by that entity which has been
designated by theinternationa grouptofurnish
the said report and the same has beenintimated
to the Director General of Income-tax (Risk
Assessment) in Form No. 3CEAE.

(6) For the purposes of sub-section (7) of section
286, the total consolidated group revenue of
the international group shal be five thousand
five hundred crore rupees.

(7) Wherethetotal consolidated group revenue of
the international group, as reflected in the
consolidated financial statement, isinforeign
currency, therateof exchangefor the cal culation
of thevaueinrupeesof suchtota consolidated
group revenue shall bethetelegraphictransfer
buying rate of such currency onthelast day of
the accounting year preceding the accounting
yed.

(8 ThePrincipal Director General of Income-tax
(Systems) or Director General of Income-tax
(Systems), as the case may be, shall specify
the procedurefor el ectronicfiling of Form No.
3CEAC, Form No. 3CEAD and Form No.
3CEAE and shall also be responsible for
evolving and implementing appropriate
security, archival and retrieval policies in
relation to theinformation furnished under this
rule.

(For full text and new forms namely
3CEAA, 3CEAB, 3CEAC, 3CEAD,
3CEAE refer Notification No. 92/2017,
dated 31/10/2017.)

ggn
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Association News |
L
CA. Riken J. Patel |« | CA. Maulik S. Desai -
Hon. Secretary Hon. Secretary J_u_\
1 Forthcoming Programmes
Date/Day Time Programmes Speaker Venue
25.11.2017 Cricket Match with - At Rajkot
Rajkot Branch
of WIRC of ICAI
15.12.2017| 6.30 am. CAA Foundation Day - River Front,
Celebration with Near Valabh Sadan,
Walkathon. Opp. Gujarat Vidhyapith,
Ashram Road, A'bad
15.12.2017| 2.30 p.m. Lecture meeting on CA. V. Raghuraman Atma Hall,
to “Current Issues in GST & (Bangaluru) Ashram Road,
7.30 p.m. | Latest Judicial Decisions Ahmedabad
under Income Tax”
under aegis of Late Shri
K T Thakor &
C F Patel Memorid
Lecture

Glimpsesof Past Events

01/11/2017 Diwali Get-together Celebration
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ACAJ Crossword Contest # 42

ACross

1.

Thetrigger point under CGST/SGST law for
the levy of GST is .

Down
4. Lossincurred by the assessee on account of
settlement of future and option is not

loss and is eligible for set off
against business profit.

5. A donation will be treated as

donationonly if itisaccompanied by aspecific
written direction of the donor.

6. Diwali Get-together of CAA was held at

Party Plot at Satellite, Ahmedabad.

6

2. Thefreedomto modify the past and to createa
future, either for the better or for theworse, is

or self effort.

3. Buyer’'scredit can be availed for year
incasetheimport isfor trade-able goods (Raw
Materid).

4
1
2
3
Notes:
1. The Crossword puzzle is based on previous

issue of ACA Journal.

Two lucky winners on the basis of adraw will
be awarded prizes.

The contest is open only for the members of
Chartered Accountants Association and no
member is allowed to submit more than one
entry.

Winners of ACAJ Crossword Contest # 41

1. CA. M. R. Pandni
2. CA. Hardik Vora

ACAJ Crossword Contest # 41 - Solution

Members may submit their reply either Across
physically at the office of the Association or 1. Patially 2. Information
by email at caaahmedabad@gmail.com on or 3. Six
before 27/11/2017. Down
Thedecision of Journal Committeeshall befinal 4. Benami 5. Natural
and binding. 6. Cancelled

0o
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TAPAS ELEGANCE

EXCLUSIME GIFFICE SPACES

15
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|
|
3
y

¥ INCOME TAX & GST Bhavan @ 3 Mins walk | Nehrunagar BRTS Stand @ 4 Mins walk
& 3 Level Pavking - Basement, Ground Floor & Mechanical Stack Parking

FOR INQUIRY: >

9925203331 ,97243434963
9327566428 1-3.
e

/. TERRS ELEEMICE
LK il e

s EEDAL
-

Typical Floar Plan
= Site Address

Lane Behind GalhivaRalh, Opp. L Colony, Nehrunagar Cross Road Ahmedabad-15.
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