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Since the dawn of November, 9 2016, right in every
corner, it is only MONEY that people are putting
their heads on. From Buzz feed to News Feed, the
unrivaled point in question is MONEY.

The question that emanates for deliberation at the
moment is – ‘WHETHER MONEY IS
EVERYTHING?’ “Money is like a sixth sense;
and you cannot make use of the other five, without
it”, said Somerset Maughum and quite rightly
because unfortunately, money is how we keep the
world posted about where we belong to and who
we are. UNFORTUNATELY!

Despite of all the aesthetic philosophies and sanity,
the harsh and naked truth is that even though money
is a stupid measure of achievement it is the only
UNIVERSAL measure that we have and therefore
whether we akin to the idea or not, the fact remains
that money power is the muscle power,
Atra:Tatra:Sarvatra.

But if someone opines that winning a lottery or
earning millions and billions of money will leave
him/her contended for the rest of the life, then it is
time to ponder over the proposition once more.
Yearning for money can be satisfactory for a short
term, but beyond some point in time it is just the
same burger.

Initially, it commences as a ‘NEED’ for money
which gradually converts into ‘GREED’ for money
and the ‘GREED’ turns into ‘SHOW OFF’ which
leads to an artificial life.  The commonality longs
and yearns for money exactly in the same manner
as an alcoholic craves for another drink. This
ADDICTION for money can end up being
catastrophic and disastrous. Today, the disposable
income of people has risen but this has given rise
to everything being disposable, being cell phones
to old parents! In this crazy craving for money,

Is Money Everything ?

people have started forgetting the values and

customs and this maniacal and berserk appetite for
money has eventualized with the youth of the
nation falling in the ambush of various diseases.  In
this fast paced life, the difference between ‘price’
and ‘value’ has submerged and in this blind race, it
is the ‘price’ that we are paying for the erosion of
‘values’.

Money can buy all the materialistic pleasures in the
world but not the happiness that every human being
desires for at the end. If one calculates, more than
80% of our physical and mental time is spent by us
to earn Money. But then the obvious question is,
how  much is ENOUGH? At what point do we
halt? The question arises because happiness is a
relative term. But it is the human nature, which is
not appeased with what he/she has and therefore
the quench for the peerless is incessant and
perpetual.

Whether more money brings more happiness? The
generic answer to this age old question would be a
big ‘YES’ and this would also hold true in a
materialistic society. But a research carried out by
an American Economist suggested that even though
the average income of the Americans increased in
1970 as compared to 1946, the Americans were
not as happy in 1970 as they were in 1946! (This is
more popularly known as ‘Easterlin Paradox’ in
economics.)

The ambiguity of money is that albeit earning
money accords pleasure and exhilaration, we can
become happier by giving it away to those in need.
It is time we lend our hand in scratching out the
social inequalities. Money bought for materialistic
pleasures may infuse short lived happiness as
compared to its usage for the poor and needy. The
extra time that we spend for quenching our thirst
for earning more and more money, if utilized for

CA. Manthan Khokhani
manthan.khokhani@gmail.com

contd. to page 517
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Though the last piece of editorial was on
Demonetization, I would still like to continue with
the topic considering the effect it has been having
on the life of people, be it rich or poor, corrupt or
honest, white or black. And those who haven’t been
affected are loving it for a debate.

A large section of people are in favour of the move
taken by the government however, many are raising
a valid question, how demonization can solve the
problem of black money and corruption.  Whether
this measure of the central government can bring
in a clean system without corruption and menace
of black money? Let’s put a serious thought onto
it. We need to understand and appreciate that
Corruption is not an independent isolated action
happening elsewhere without our involvement. It
has become our convenient and direct participation
in the process.

We are involved in corruption! Yes, the explanation
is simple. Do we not comprise each and every set
of rule just for our trivial selfish gains? Majority of
people today, unfortunately are falling in this
bracket! This can be proved with easiest of example.
How many of us love to stop at the crossroads when
the signal is red? How do we behave when there is
no control and what level of patience do we
demonstrate during that period? This is how
corruption is born in our minds and we try to find
easy escape routes without any willingness to accept
slightest of inconvenience. Each one of us wants to
be  first.

This corrupt mind which brings such a selfish
behavior to the forefront in form of our actions is
the only cause of corrupt practices in the world.
Each one of us today is trying to save the worth of
his last 500 rupee note, irrespective of the manner
in which it is earned. When everyone is working

ackatariaco@yahoo.co.inEditorial
Demonetization V/s Corruption

for his own selfish interests, there develops a system
where one accommodates other for an easy escape
route. Payment of bribe by one person to another is
the best example to prove this.

The intent of the Prime Minster may be clear but it
seems he could not assess the mindset of the majority
of the people of this country. That is the only reason
we are every day finding instances being reported
of new currency being found in huge quantity.
Where on one hand many bank personnel have
worked hard to provide new currency to their fellow
countrymen, there are also bankers who for their
personal gain have accommodated and entertained
black money hoarders.

When we as a citizens are involved in these corrupt
practices how can there be an end to corruption by
any action or measure taken outside.  How can we
see a change when nobody wishes to change? It is
said that the world is nothing but the projection of
our mind. If this absolute idea is too difficult to
understand, relatively, we may appreciate things
outside would be the same as we think and thus
will be our actions.

The fight against corruption and black money in
India has just begun. If successful, this will go down
as the biggest reform in India. Even if this fight
does not resolve to the issue of further creation of
black money or corrupt practices, there is a hope of
better days ahead. This hope can be a reality if we
start arresting our corrupt thoughts of personal petty
gains. Let’s not view the world outside, let’s look
at ourselves that’s what is reflected outside.  So
would say: Be careful while forming an opinion
of the world, it’s just like that!

CA. Ashok Kataria
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From the President
CA. Raju Shah

shahmars@gmail.com

Respected seniors and dear professional colleagues,

Do all the good you can, by all the means you
can, in all the ways you can, as long as ever you
can.

The Chartered Accountants’ Association

Ahmedabad (CAA) was established as a voluntary

organization on 15th December, 1950. CAA in its

journey, completing 66 years, has achieved the

recognition as an esteemed voluntary body of

professionals due to the untiring efforts of all the

Past Presidents, Office Bearers & the Executive

Committee Members and Chairmen/Conveners/

Members of all the sub-committees.

All the Past Presidents in these 66 years have been

the torch bearers for the Association whose vision,

mission and goal was to serve the members of the

Association and in turn the Profession of Chartered

Accountancy.

GST class room study- 8 study lectures on GST

covering various topics was arranged to have a

preliminary knowledge of the new law coming and

I am please to share that members attended in large

with their active participation. In the days to come,

the Association will be coming up with yet another

such series on GST. The members will be informed

as soon as the dates and speakers are finalized.

As part of sports activity, a CRICKET match was
tharranged on 10  of December, 2016. Two matches

were played, President XI vs. Secretary XI and

second, Vice-president XI vs. Secretary XI. As

many as 40 members participated including very

senior members. This sports activity of the

Association is a wonderful medium of fellowship

where a young member of 25 plays along with a

senior member of 65. My compliments to all

members who participated.

The government has come with the Income Tax

Amendment Bill after demonetization. To have an

overview and better understanding, we have

arranged 4th Brain Trust Meeting on

“Demonetization vis-à-vis Bill proposing

Amendments in the Income Tax Act” by CA. Jayesh

C. Sharedalal on 14th December at 04.45 p.m. at

ATMA Hall.

thThe International Study tour is to be held from 5
thJanuary, 2017 to 13  January, 2017 at “Magical

Thailand-Krabi (2N), Phuket (3N) and Bangkok

(2N). I thank members for the over whelming

response.

Frank Outlaw aptly put it : “Watch your thoughts;

they become your words. Watch your words; they

become your actions. Watch your actions; they

become your habits. Watch your habits; they

become your character. Watch your character for it

will become your destiny.

For us feedback is the most important guide to

improve the performance. Please send your

feedback regularly.

With best regards,

CA. Raju Shah
President
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Ind AS Adoption by
Banks in India

Indian Accounting Standards are a reality now. With
large Indian corporates(those with Net Worth of Rs.
500 crores or more and their holding, subsidiary,
joint venture or associate companies) already busy
in preparing their first quarterly financials based on
Ind AS, it is high time for banks to gear up as they
too are required to prepare their half yearly
“Performa Ind AS Financial Statements” as on

thSeptember 30  2016.  Banks are also required to
disclose the strategy for Ind AS implementation,
including the progress made, in their Annual
Reports for FY 2016-17 and FY 2017-18.The
series of announcements by MCA and then by RBI
has set the ball rolling for inducement of Ind AS as
reporting language for banks, NBFCs and insurance
companies in near future.

MCA Announcement

MCA through its press release No. 11/10/2009 CL-
V dated January 18, 2016 announced requirements
for Scheduled commercial banks (excluding RRBs),
All-India Term-lending Refinancing Institutions
(i.e. Exim Bank, NABARD, NHB and SIDBI),
NBFC and Insurance Companiesto prepare Ind AS
based standalone and consolidated financial
statements for FY 2018-19 with comparatives of
FY 2017-18. Notwithstanding the roadmap for
other corporates, this would apply to the holding,
subsidiary, joint venture or associate companies of
Scheduled commercial banks. Urban Cooperative
Banks (UCBs) and Regional Rural Banks (RRBs)
are however, not required to apply Ind AS and
should continue to comply with the existing
Accounting Standards.

RBI’s Announcement

The above announcement was followed by the
Reserve Bank notification no DBR.BP.BC.No.76/
21.07.001/2015-16 dated February 11, 2016
issued under Section 35A of the Banking
Regulation Act, 1949. The salientfeature of these
directions are:

- It mandates banks to comply with Ind ASas
per the implementation Roadmap issued by the
MCA.

- It advises Banks to set up a Steering Committee
headed by an official of the rank of an Executive
Director (or equivalent) comprising members
from cross-functional areas of the bank to
immediately initiate the implementation
process.

- It requires banks to send by email to the RBI –
the name and details of the designated official
and the team.

- The Board of the bank has been cast with the
ultimate responsibility of determining the Ind
AS direction and strategy and overseeing the
development and execution of the Ind AS
implementation plan.

- It casts responsibility on the Audit Committees
of the Boards to oversee the progress of the
Ind AS implementation process and report to
the Board at quarterly intervals.

- It introduces additional reporting requirements
until implementation, according to which banks
need to submit ‘ProformaInd AS Financial
Statements’ to the RBI from half year ending
30 Sept 2016 onwards and disclose the strategy
for Ind AS implementation, including the
progress made, in their Annual Reports for FY
2016-17 and FY 2017-18.

- It requires banks to assess the impact of the Ind
AS implementation on their financial position,
including the adequacy of capital, taking into
account the Basel III capital requirements.

- RBI has identified the following as critical
issues which need to be factored in the Ind AS
implementation plan:
o Ind AS Technical Requirements
o Systems and processes

Dr. (CA.) Rajkumar S. Adukia
rajkumarradukia@caaa.in
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o Business Impact
o Evaluation of human resources
o Project management

The RBI itself has undertaken the responsibility to
facilitate the implementation process and issue
necessary instructions/guidance/clarifications on
relevant aspects as and when required and hold
periodic meetings with banks in this regard.

Implementation Issues

Effective Ind AS conversion is far more than a
technical challenge of adopting a new accounting
standard as it would require considerable
contribution from almost every functional and
decision-making unit within the organization,
including IT, HR, finance, marketing and investor
relations. Inappropriate preparation can result in the
volatility of reported results beyond the expected
levels and the level of execution risk may become
unsustainable. Further, income volatility caused due
to implementation of Ind AS would be required to
be explained to the markets, to avoid undermining
investor confidence.

Implementation of Ind AS by banks is not going to
be a simple affair as this would require profound
transformation in the way the banks judge
performance and value, and may require a decisive
shift in areas ranging from product design, lending
policies and earnings management to information
systems, market communications and performance-
based pay. Besides, Ind AS has broad disclosures
requirements, which would require extensive data
mining. Banks need to carefully analyze the
difference between current accounting practices
followed and the requirement of Ind AS and plan
the transition accordingly.

Even before the announcement by the RBI in
regards to transition to Ind AS, RBI has constituted
a Working Group on the Implementation of Ind AS
by banks in India (herein after referred to as WG)
under the Chairmanship of the ShriSudarshan Sen.
The group submitted its report on September 8, 2015
wherein it identified the following key areas with a
focus on financial instruments:

A. Classification and Measurement of Financial
Assets

B. Classification and Measurement of Financial
Liabilities

C. Hedge Accounting and Derivatives

D. Fair Value Measurement

E. Impairment of Financial Assets

F. Presentation of Financial Statements and
Disclosure

G. Derecognition, Consolidation and Other
Residuary Issues

Let’s briefly understand the underling transition
issues and recommendation in respect to above:

A. Classification and Measurement of Financial
Assets:

Currently classification of investments by banks
is made as per the guidelines of the RBI. The
entire investment portfolio (including SLR and
non- SLR category) of the bank is classified
under three categories viz. ‘Held to Maturity’
(HTM), ‘Available for Sale’ (AFS) and ‘Held
for Trading’ (HFT). Such classification is
decided on model based on “intention” and
“ability’ which is completely dispensed with in
under Ind AS 109 Financial Instruments which
now requires classification based on Business
Model and the Cash Flow characteristics. Ind
AS 109 requires all financial assets to be
classified at amortized costs, fair value through
other comprehensive income (FVOCI) or fair
value through profit or loss (FVTPL). The cash
flow characteristics should be ascertained and
those that are solely payment of principal and
interest (SPPI criteria) on the principal amount
outstanding alone qualify to be classified as
‘amortised cost category’.  To bridge the gap,
the WG has advised RBI would need to suitably
align/withdraw the extant instructions on
classification of investment portfolios as outlined
in the Master Circular on Prudential Norms for
Classification, Valuation and Operation of
Investment Portfolio by Banks dated July 1,
2015. Implementation of Ind AS would require
the extensive exercise of reclassifying the each
items of Financial Asset according to Ind AS as

Ind AS Adoption by Banks in India
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this would ultimately affect the retained earnings
or the profit and loss account on an on-going
basis. Moreover since the above classification
would be based on the business model test and
the contractual cash flow tests, banks would have
to document approved policies and processes as
determined by their Key Management Personnel
to justify classification. The business model test
has to be performed at the portfolio level or sub-
portfolio level requiring Banks to bifurcate its
portfolio as per the business model objective.
There could, of course, be more than one
business model, meaning there could be a sub-
portfolio meant for trading and another meant
for collecting contractual cash flows or for both
collecting contractual cash flows as well as for
trading purposes. The challenge would be to
determine these and make an appropriate
classification.

B. Classification and Measurement of Financial
Liabilities

Ind AS 109 requires all financial assets and
financial liabilities to be initially measured at
fair value (plus / minus transaction cost in case
of those not measured at FVTPL) as against
the current practice of recording them at
transaction price. In most situations, the
transaction value will be the fair value on initial
recognition and as such no significant changes
from current practices will be required except
for certain types of transactions.e.g. where
preferential rates of deposits offered.

In respect to demand deposits which are
generally interest free, the current practices need
not be altered. However, in case of saving bank
deposit since the rate of interest have been de-
regulated and rate fixed by banks may be
different from the market rate, banks will need
to consider if their deposit rates are in line with
the market range of rates being offered. In case
they are different, fair value of such deposit
would be required to be determined which as
per the requirement of Ind AS cannot be lower
than the amount that can be withdrawn on
demand. Therefore, a process needs to be
instituted to ensure that there is a periodic

comparison / analysis of market rates. Similar
process would be required in case of term
deposits. It is interesting to note here that if
incentive based interest rates are offered to
employees and ex-employees for term deposits,
the difference between fair value and
transaction price would be considered as an
employee cost whereas where preferential
interest rates are offered to senior citizens it
would not normally require adjustment as these
are industry practice. In case of financial
guarantee contracts, issue would arise in cases
where guarantees are not adequately priced by
the bank or where the bank recognises the entire
guarantee commission upfront on the issuance
of such a product as Ind AS requires guarantee
commissions to be recognised over the life of
the commitment period.

As regards subsequent measurement of
Financial Liability, Ind AS 109 requires
financial liabilities held for trading and
derivatives to be classified under FVTPL while
all other financial liabilities are measured at
amortised cost, unless the FVTPL designation
option is used subject to certain stringent
conditions. This is considerable departure from
current practice of recognizing all Financial
Liabilities except for certain derivatives at cost.
One other important aspect of Ind AS is that
the transaction costs incurred in issuance of
financial liabilities subsequently measured at
amortisedcost, that are incremental for an entity
and are directly attributable to the issuance of
the related liability are capitalized and
recognised as part of the Effective Interest Rate
of the instrument issued. This would result in
recognision of these costs over the period of
the related liability which is against the current
provisions of Section 15 of the Banking
Regulation Act. Therefore, WG has suggested
amendment of this section.

Ind AS 32 prescribes stringent requirements
offsetting/ netting of financial assets and
liabilities based on ‘legally enforceable
unconditional right’ and ‘intention’. The issue
may arise in respect to Presentation of Inter

Ind AS Adoption by Banks in India
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Bank Participation Certificates (IBPC) with risk
sharing where the issuing bank, show  its
advances as net amount after deducting the
aggregate amount of participation. This practice
would not meet Ind AS 32 Financial Instrument
Presentation, requirements and hence RBI may
consider withdrawing the accounting related
aspects of the circular DBOD.No.BP.BC.57/
62-88 dated December 31, 1988, so that there
is no contradiction with Ind AS.

Certain issues may also arise in respect to debt
equity classification as per Ind AS 32 in respect
to following instruments for which banks need
to carefully study the Ind AS requirement and
WG recommendation:
- Perpetual Debt Instruments (PDI)

qualifying for Additional Tier 1 Capital

- Perpetual Non Cumulative Preference
Shares (PNCPS) as Additional Tier 1
Capital

- Debt instruments qualifying as Tier II
Capital

- Perpetual Cumulative Preference Shares
(PCPS) / Redeemable Non Cumulative
Preference Shares(RNCPS) / Redeemable
Cumulative Preference Shares (RCPS) –
qualifying for Tier II capital

C. Hedge Accounting and Derivatives

Derivatives and hedging has close nexus with
banks as banks undertake transactions in
derivatives both as market makers and as
customers for hedging their own underlying
risks. Indian banks has been following varied
product based guidance on different types of
derivatives unlike Ind AS 109 which has
composite fundamental based approach
towards hedging and requires all financial
derivatives to be measured at fair value
irrespective of the derivative type with gains
and losses being recognised in profit & loss
account except in case of derivatives which
form part of an effective hedging relationship.
The following are notable issues in this regards:

· RBI through its circular no.  MPD.BC.187/
07.01.279/1999-2000 dated July 7, 1999, has

instructed banks to account for Interest Rate
Swap which hedges interest bearing asset or
liability on accrual basis except the swap
designated with an asset or liability that is
carried at market value or lower of cost or
market value in the financial statements. This
is not in line with the requirements of Ind AS
109, hence RBI may consider its withdrawal.

· In respect to Exchange Traded Interest Rate
Derivatives, banks currently follow Guidance
Note on Accounting for Equity Index Futures
issued by ICAI. Based on IFRS 39, it requires
dogmatic 80% to 125% testing range for
assessing the hedge effectiveness which has
been dispensed with in Ind AS 109 that requires
an objective test that focuses on the economic
relationship between the hedged item and the
hedging instrument.

D. Fair Value Measurement

Fair Value measurement is another area of
concern for banks due absence of deep bond
and security markets in India. Though the
investment by banks in liquid and listed equity
instrument are not cause of concern, it will be
interesting to observe the stand taken by RBI
in respect to complex and illiquid instruments
that may require valuations certified by an
external valuer/ expert and equity instruments
that are neither quoted nor traded and where
data for valuation is neither reliable, nor
adequate or timely. WG is of opinion that RBI
may provide an carve out by requiring such
instruments to be measured at carrying cost and
subjected to testing for impairment or by other
measures including limiting6 the extent of such
investments, imposing additional capital
requirements, etc. Determination of fair value
according to Ind AS 113 Fair Value
Measurement would also be a departure from
RBI extant guidelines and RBI would thereby
required to modify or withdraw those to comply
with Ind AS 113.

E. Financial Instruments Impairment

Identifying impairment loss on financial
instrument by banks at right time is of utmost

Ind AS Adoption by Banks in India
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importance for economic viability of any
bank.The impairment model in Ind AS 109 is
based on the expected credit losses. Whereas
RBI’s prudential norms require percentage-
based provisioning based on days past due
concept (“90 day norm”) that ensures consistent
application across the banking system. To build
a cushion against the build-up of non-
performing assets (NPA), the RBI has also
prescribed a provision on standard assets,
which is broadly based on the principle of
expected loss provisioning. The Ind AS 109
application would require complete change in
approach as banks would have to design
processes to get forward looking approach to
identify expected credit losses. AS per Ind AS
109 on day one, impairment loss allowance is
to be recognised on the 12-month expected
credit losses (stage 1), which reflects unbiased
and probability weighted amount that is
determined by evaluating a range of possible
outcomes adjusted for the time value of money
based on reasonable and supportable
information that is available withoutundue cost
or effort about the past performance, current
conditions and forecast of future economic
conditions as well. If the credit risk increases
significantly in future and the resulting credit
quality is not considered to be low credit risk,
full lifetime expected credit losses are
recognised (Stage 2).Once the credit risk of a
financial asset increases to the point that it is
considered credit-impaired, interest revenue is
calculated after netting the impairment
allowance from the gross carrying amount
(Stage 3). When the asset moves from stage-3
to stage-2 (where the credit risk increases
significantly from the credit risk at the date of
inception), interest would be recognised on the
carrying value. For a purchased or originated
credit impaired asset interest recognition would
always be on the amortised cost and would
never revert back to the carrying value.

The application of impairment model prescribed
under Ind AS 109 would be huge challenge
and would greatly enhance the provisioning

requirements thereby also affecting the opening
capital and retained earnings. WG has
considered alternative on this issue and has
suggested the following approach for RBI’s
perusal. “The extant income recognition, asset
classification and provisioning (IRACP) norms
have stood the test of time and served the
banking system well. In order to facilitate a full
migration to Ind AS as well as ensure
regulatory comfort with the provisioning for
impairment, the RBI could consider prescribing
the current IRACP norms with suitable
modifications11 as a prudential floor. Where
impairment requirements as per the banks’ own
ECL models are lower than the prudential floor,
banks may be required to appropriate the
differential amount to a prudential reserve,
below the line. Any subsequent withdrawals
from such a prudential reserve would require
prior RBI approval”.

F. Presentation of Financial Statements and
Disclosure

Currently bank follow format prescribed in
Schedule III of Banking Regulation Act
however, Ind AS does not prescribe any fixed
format. The current format may require changes
and to ensure uniformity and comparability, RBI
may prescribe a format keeping in view the
requirements of Ind AS. particularly as
contained in Ind AS I Presentation of Financial
Instruments, Ind AS 107 Financial Instruments
Disclosure and Ind AS 32 Financial Instrument
Presentation. It should be noted that RBI has
already prescribed a format for “performaInd
AS half yearly statement via its circular no. D.
R.BP.BC. No.106/21.07.001 / 2015-16 dated

rd23  June, 2016.

G. Derecognition, Consolidation and Other
Issues

There would be further issue in implementation
of Ind AS by banks like in relation to
derognition of financial assets, segmental
reporting, consolidation, etc. Some of them are
discussed briefly:

Ind AS Adoption by Banks in India
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(a) Derecognition criteria as per RBI
guidelines are very strict as compared to
Ind AS and financial assets which requires
derecognition under Ind AS may not
qualify for derecognition under extant RBI
guidelines. The extant guidelines are based
on “true Sale’ model. For instance current
RBI guidelines for derecognition of
Securitization financial assets require the
sale to be only on cash basis and the
consideration to be received not later than
at the time of transfer of assets to the SPV.
Further, if the originator indulges in market
making or dealing in the securities issued
by the SPV it shall result in a violation of
the true sale criteria. Ind AS109 does not
specify such requirements implying that
even where the sale is on a non-cash basis
or subsequent trading is carried out in the
financial assets sold, the assets would
remain derecognised subject to the Ind AS
109 specified derecognition criteria.

(b) Segment Reporting: Identification of
segments under existing GAAP is based
on related product and services and
geographical areas. RBI has also specified
the business segments as ‘Treasury’,
’Corporate/ Wholesale Banking’, ‘Retail
Banking’ and ‘Other Banking Business’.
An indicative list of items to be included
under each category has been prescribed.
The geographical segments will be
domestic and international. However,
under Ind AS 108 Segment Reporting, the
identification of segments would be based
on management approach, though the
threshold remains the same.

(c) Consolidation :The present RBI
guidelines require all related entities of the
bank to be consolidated with the parent on
the lines prescribed in the various
Accounting Standards issued by the ICAI.
Investment in Regional Rural Banks
(RRBs) sponsored by banks are treated as
investments in associates for the purpose
of consolidated financial Statements and

accounted by “Equity Method” as
prescribed under AS 23. The accounting
of investments in subsidiaries which are not
consolidated and associates which are
excluded under AS 23, is as per the
relevant valuation norms issued by Reserve
Bank of India. Investments in joint ventures
are to be accounted for using the
‘proportionate consolidation’ method as per
AS 27 on “Investments in Joint ventures”
issued by ICAI. The main issue in
implementation of Ind AS will be because
of change in definition of control. The
definition of control in existing GAAP is
rule based i.e. ownership of more than 50%
of voting power or control of composition
of Board whereas those under Ind AS is
principle based. AS per Ind AS 110,
Investor control investee when it is exposed
or has right to variable returns from
involvement with investee and has ability
to effect those returns and this model is
applicable to all entities including special
purpose entities, structured entities and
variable interest entities. Therefore,
implementation of Ind AS will require
managements to exercise significant
judgment to determine which entities are
controlled and hence would be
consolidated.

Conclusion

Since Ind AS 109 is similar to IFRS 9, which is
globally going to be implemented from 1st January
2018 and Indian banks will be implementing it
ahead of it, from 1st April 2017 it would not have
any precedents of experience. Thus, the banks will
take a big leap from rule-based to principles-based
provisioning and accounting. Besides change in
Accounting Norms, implementing Ind AS would
require wide range restructuring in IT Needs,
Investor relationship, product groups, marketing,
etc. Therefore, those at helm of affairs in Indian
Banks need to gear up for the daunting task of Ind
AS implementation.

❉ ❉ ❉
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Digital Footprint : A Two
Sided Digital Business Model

Technology is constantly changing around us. We
use it every day to understand, store, manage, share,
navigate and communicate with the world around
us. But, what we are leaving behind is Digital
Footprints. Just as we walk, we leave footprints
in the sand; we leave Digital footprints as we surf.
Unlike footprints left in the sand at the beach, our
online data trails often stick around long even after
the tide has gone out and even can say about where
we have been, for how long, and how often and
the Inter-relationships.

What is Digital Footprint ?

On the Internet, a digital footprint is the word used
to describe the trail, traces or “footprints” that
people leave online. This is information transmitted
online, such as forum registration, e-mails &
attachments, uploading videos or digital images and
any other form of transmission of information —
all of which leaves traces of personal information
about yourself available to others online. A digital
footprints serves as a kind of history of what you’ve
done online, and forms basis of your online
reputation. It’s important to know not just what your
digital footprint is, but what it might be saying about
you.

Digital Footprints are more often called as two
sided business model, as there are many active
Internet users who create their Digital Footprints
on the Internet to create their own Digital identity
through Blogs, Posts, Presentations etc. And as
more internet users have become comfortable with
the idea of authoring and posting content online,
they have also become more aware of the
information that remains connected to their name
online. While there is another side to it as well.
When we use some form of digital service, media,
application, appliance, object or device, or in some
cases as we pass through or by, we knowingly or
unknowingly leave behind digital footprints,
which in turn is used to monetize by the
organizations, with which we might not have any
relations.

Types of Digital Footprints:

There are mainly two types of Digital Footprints :
Active and Passive Digital Footprints.

(1) Active Digital Footprint:

Personal data made accessible online through
deliberate posting or sharing of information
by the user. The more content we contribute
to the public or semi-public corners of the Web,
the more we grow our active digital footprint.

(2) Passive Digital Footprint:

Personal data made accessible online with no
deliberate intervention from an individual.

In an Online mode, Active Digital footprints are
stored by a User by logging into a site, creating
blog or post. And Passive Digital Footprints may
be stored in an online data as a Hit. This footprint
may track the User IP Address, when it was created
and where they came from, with the footprint later
being analysed.

CA. Umesh Jintanwala
umjintanwala@yahoo.co.in

CA. Zalak Jintanwala
zujintanwala@yahoo.com



Ahmedabad Chartered Accountants Journal   November, 2016     505

In an Offline Mode, Active Digital footprints are
stored in Files using keylogger, so logs can show
the actions performed on the machine and who
performed them. Whereas Passive footprints may
be stored in files, which can be accessed by
administrators to view the actions performed on the
machine, without being able to see who performed
them.

In this digital era, where Digital footprints are
gaining importance, We need to stop talking about
Data privacy and start talking about control over
data. A survey says that about 56% of Internet Users
Search about themselves on Internet. Males and
Females search for information about themselves
in equal numbers, but those with higher levels of
education and income are considerably more likely
to monitor their online identities using a search
engine. The digitization of public records and the
increasing accuracy of search engines has made it
easy in recent years for the general population to
join creditors, law enforcement, and other
professional investigators in the hunt for individuals’
personal information

Difference between Identity and Digital
Footprints

There is very thin line between your Identity and
Digital Footprints. Identity is something which is
proof of who I Am? Your Driving License, Passport,
Bank Details, Credit History, Social Security,
Certification etc define your Identity. Whereas
Digital Footprints are the Collections, Store,
analysis and Value created from digital Data from
Mobile, Web and TV click data, content data, my
data and social context of an individual.

Think Twice, Digital Footprints Matters:

There are often people who says, “I have nothing
to hide about myself, then why should I care about
my Digital Footprints?” But, you must be aware
that your digital footprints reveal a lot about you
than you might have thought about. Your likings,
your Habits, your interests and also these
informations have a lot of commercial value.

Reasons why Digital Footprints Matters?

(1) Protecting your reputation :

Even if you have nothing to hide, not all the
information are appropriate to share with all
the audience, all the time. Your digital footprints
can be taken out of context and may be
misinterpreted, which in turn may cause
damage to your reputation. Reputation is a
social Inter-personal Judgement, tempered by
forgiveness and forgetfulness. You cannot rely
on Internet for any of those.

(2) Maintaining your ability to decide whether
and how your personal information is
shared :

Are you logged into Twitter, Facebook, or
Google right now? If so, they’re tracking your
visits to any webpage with a Like, Tweet, or
+1 button whether or not you click on that
button. We all are comfortable sharing certain
information in specific context only. We might
share certain Informations with certain
organisations only for specific purpose, but that
data might spread across. With today’s tracking
mechanism most Internet users don’t have
controls, which prevents that kind of spread.

(3) Preventing Financial Loss :

Identity Theft is a global issue. As digital
footprints are aggregated into Larger
Databases, digital thieves can facilitate into
identity related crimes. They can also hack your
personal accounts. For example, if you have
kept security question as, “What was the name
of your First Pet?” and which you have already
shared somewhere in some other context,
without thinking about probable damage it can
cause. It would be all easier for digital thieves
to impersonate all those profiles for financial
Gain or other privacies. Even other persons
digital footprints can affect your credit
worthiness. It may be possible that other
establishments who has used your accounts or
credit cards are performing poorly, which may
cause reducing your credit limits or Higher
Interest rates on credit facilities you enjoy.

Digital Footprint : A Two Sided Digital Business Model

contd. to page 511
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Right to practice and right to appear/
plead in court:

The right of an advocate to practice envelopes a lot
of acts to be performed by him in discharge of his
professional duties. Apart from appearing in the
courts he can be consulted by his clients, he can give
his legal opinion whenever sought for, he can draft
instruments, pleadings, affidavits or any other
documents, he can participate in any conference
involving legal discussions, etc. The right to practice
and right to appear in the courts are not synonymous.
An advocate may carry on chamber practice or even
practice in the courts in various others ways e.g.
drafting and filing of pleadings and vakalatnama for
performing those acts. For that purpose his physical
appearance in courts may not all be necessary.
Conduct in court is a matter concerning the court
and hence the Bar Council cannot claim that what
should happen inside the court could also be regulated
by the Bar Council in exercise of his disciplinary
powers. The right to practice, no doubt, is thus the
genus of which the right to appear and conduct cases
in the court may be specie. But, the right to appear
and conduct cases in the court is a matter on which
the court must have the major supervisory power.
Hence, the court cannot be divested of the control or
supervision of the court merely because it may
involve the right of an advocate.

[Mahipalsingh Rana, Advocate vs. State of Uttar
Pradesh (2016) (8 SCC 335)]

Exercise of judicial powers by a judge:

It is well settled position in law that a judge is
expected to act in consonance and accord with the
legal principles. He cannot assume the power on
the basis of his individual perception or notion. He
may consider himself as a candle of hope but
application of the said principle in all circumstances
is not correct because it may have the effect
potentiality to affect the society. While using the

Glimpses of Supreme
Court Rulings

Advocate Samir N. Divatia
sndivatia@yahoo.com.

14
power he has to bear in mind that “discipline” and
“restriction” are the two basic golden virtues within
which a Judge functions. He may be one who
would like to sing the song of liberty and glorify
the same abandoning passivity, but his solemn
pledge has to remain embedded to the Constitution
and the laws.  There can be deviation.

[State of Gujarat and another vs. Lalsingh alias
Manjitsingh and others (2016)(8 SCC 370)]

PE in India:

SLP granted against High Court ruling that even if
the place of business squarely falls within the
definition of paragraph 1 of the article 5 and is
specifically listed in paragraph 2 of the said article,
same would, nonetheless, not be construed as PE
of an enterprise, if it falls within any of the
exclusionary clauses contained in sub-paras (a) to
(e) of paragraph 3 of article 5 of DTAA. SLP
granted against High Court’s ruling that where
assessee, a UAE-based company, in course of
carrying out contract with ONGC for installation
of petroleum platforms, availed services of ASL for
providing marketing information and other facilities
India, since ‘ASL’ was not authorised to conclude
contract on assessee’s behalf, it could not be
regarded as department agent PE (DAPE) of the
assessee in India.

SLP granted against High Court’s ruling that where
assessee company, in order to carry out contract
with ONGC for fabrication and installation of
petroleum platforms, opened its project office in
Mumbai, since said office was merely acting as a
communication channel, it would clearly clarify as
an activity of axillary character and, therefore, it
could not be construed as assessee’s PE in India.

[DIT vs. National Petroleum Construction Co.
(2016) (242 Taxman 250) ]
❉ ❉ ❉
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(1) Requirement for a  political party to
claim exemption u/s 13A :

(2) Four kinds of report by Chartered
Accountant.

CIT   v/s. Janata Party
(2016) 383 ITR 146 (Delhi)

Issue:

(1) What are the requirements for a political party
for maintaining accounts?

(2) How a Chartered Accountant has to give report
on the accounts of a political party.

Held:

The three mandatory requirements for availing of
the benefit of exemption under section 13A of the
Income Tax Act, 1961 are that a political party (a)
has to keep and maintain such books of account
and other documents as would  enable the Assessing
Officer to properly deduce its income therefrom (b)
has to, in respect of each voluntary contribution in
excess of Rs. 10,000, (now enhanced to Rs. 20,000/
-) keep and maintain a record of such contribution
and the name and address of the person who has
made such contribution; (c) has to have its accounts
audited by an accountant as defined in the
Explanation below section 288(2) of the Act.
Therefore, the role of the auditor in the matter of
political parties claiming exemption under section
13A of the Act is critical. The provisions of sections
142 to 145 of the Act are applicable to political
parties as much as they are to other assessees. As
long as a political party continues to avail of the
exemption from payment of income-tax, there can
be no excuse for not maintaining its accounts
whether it has one or more State units. Where in
any particular financial year, a political party is
unable to maintain its accounts for any reason
whatsoever, or satisfy the pre-conditions set out in

CA. C. R. Sharedalal
jcs@crsharedalalco.com

the proviso to section 13A of the act, an exemption

cannot possibly be granted from payment of income
tax for that financial year.

A chartered accountant can possibly give four kinds
of audit reports. The first is to state that the complete
accounts have been produced and they represent
the “true and fair view” of the financial affairs of
the assessee. The second is to give a qualified audit
report highlighting which matters have not been
fully explained by the assessee. The third is to give
an adverse report to the effect that the complete
accounts have not been placed before the auditor
and therefore it cannot be said that they depict true
and fair view of the financial affairs of the assessee.
The fourth is to candidly state that it is not possible
to give an audit report since the accounts have not
been maintained in the manner required.

Principle of Natural Justice
Zuari Global Ltd v/s. Pr. CIT
(2016) 383 ITR 171 (Bom)

Issue:

Whether refusal of adjournment on a valid reason
is breach of natural justice?

Held:

On the date when the matter was posted for hearing
of the assessee’s appeal before the Tribunal, counsel
for the assessee could not appear owing to a death
in his family. The Tribunal refused to grant an
adjournment and proceeded to decide the matter
on the merits. On appeal:

Held, allowing the appeal, that considering that the
assessee was not unnecessarily delaying the matter
and as on the relevant date there was justifiable
reason which prevented counsel for the assessee
from being present before the Tribunal, the Tribunal
was not justified to refuse an adjournment. Failure
to grant a short adjournment had resulted in passing
the order in breach of the principle of natural justice.

From the Courts
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[The order passed by the Tribunal without giving
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opportunity of hearing to the assessee was quashed
and set aside. The appeals preferred by the assessee
before the Tribunal were restored. The Tribunal was
directed to decide the appeals afresh after hearing
the parties in accordance with law.]

(1) Importance of Budget Speech  of
Finance Minister.

(2) Tests for determining whether profit
arising from business.

CIT v/s. Meghalaya Steel Ltd
(2016) 388 ITR 217 (SC)

Issue:

(1) Weight of Finance Minister’s speech for
interpreting the Act.

(2) What are the tests for determining whether
profit is arising from business?

Held:

(1) The speech of a Minister is relevant in so far it
gives the background for the introduction of a
particular provision. It is not determinative of
the construction of the provision, but gives the
reader an idea as to what was in the Minister’s
mind when he sought to introduce it.

(2) An important test in order to determine whether
profits and gains are derived from business or
an industrial undertaking is that there should
be a direct nexus between such profits and
gains and the industrial undertaking or business.
Such nexus cannot be only incidental.

Conversion of firm into Limited
Company  : No Capital Gain
CADD Centre v/s. Asst. CIT
(2016) 383 ITR 258 (Mad)

Issue:

Whether Capital Gain arises on conversion of a
partnership firm into a limited company?

Held:

When a firm is transformed into a company, there
is no distribution of assets and no transfer of capital
assets as contemplated by section 45(1) of the
Income Tax Act, 1961.

From the Courts

There is no authority for the proposition that even
in cases where the  subsisting partners of a firm
transfer assets to a company, there would be a
transfer, covered under the expression “or
otherwise” in section 45(4). When a firm is
transformed into a company with no change in the
number of partners and the extent of property, there
is no transfer of assets involved and hence, there is
no liability to pay tax on capital gains.

In order to bring a  transaction under the ambit of
capital gains,  it is a  must that the receipt or accrual
must have originated in a “transfer” within the
meaning of section 45(1) read with section 2(47)
of the Act. The transfer presumes the existence of
both the asset and the transferee, to whom, it is
transferred.

Reassessment notice u/s 143(2) and Sec.
292BB
Pr.  CIT v/s. Silver Line
(2016) 383 ITR 455 (Delhi)

Issue:

Whether non issuance of notice u/s 143(2) of the
Act would make reassessment u/s 148 valid by
virtue of Sec. 292BB of the Act?

Held:

The proposal to reopen an assessment under section
147 of the Income Tax Act, 1961, is to be based on
reasons to be recorded by the Assessing Officer.
Such reasons have to be communicated to the
assessee. Merely because the assessee participates
in the proceedings pursuant to such notice under
section 148 of the Act, it does not obviate the
mandatory requirement of the Assessing Officer
having to issue to the assessee a notice under section
143(2) of the Act before finalizing the order of
reassessment. A reassessment order cannot be
passed without compliance with the mandatory
requirement of notice being issued by the Assessing
Officer to the assessee under section 143(2). The
requirement of issuance of such notice is a
jurisdictional one. It does go to the root of the matter
as far as the validity of the reassessment proceedings
under section 147/148 of the Act is concerned.
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Section 292BB was inserted in the Income Tax Act,
with effect from April 1, 2008. It talks of the
drawing of a presumption of service of notice on
an assessee and  is basically a rule of  evidence. It
introduces a fiction that  once the assessee appears
in any proceeding or has co-operated in any enquiry
relating to assessment or reassessment  it shall be
deemed  that any notice under any provision of the
Act that is required to be served has been duly
served upon him  in accordance with the provisions
of the Act and the assessee in those circumstances
would be precluded from objecting that a notice
that was required to be served upon him  under the
Act was not served upon him  or not served in time
or was served in an improper manner. The failure
of the Assessing Officer, in reassessment
proceedings, to issue notice under section 143(2)
of the Act, prior to finalizing the reassessment order,
cannot be condoned by referring to section 292BB
of the Act.

Note: Also see:  Pr. CIT v/s. Shri Jai Shivshankar
Traders Pvt. Ltd. (2016) 383 ITR 448 (Delhi)

Recovery  proceedings : Disposal of Stay
Petition is a must
Khandelwal Laboratories Pvt. Ltd.  v/s.
Deputy CIT
(2016) 383 ITR 485 (Bom)

Issue:

Whether before proceeding to recover I.T. demand,
is it necessary for Assessing Officer to dispose off
stay petition and pass an order thereon?

Held:

Section 220(6) of the Income Tax Act, 1961
provides that where an assessee has filed an appeal
against the assessment order to the Commissioner
(Appeals) it is entitled to file an application to the
Assessing Officer to treat the assessee as not being
an assessee in default, consequent to the notice
under section 156 of the Act, till such time as its
appeal filed before the Commissioner (Appeals) is
disposed of. This right to file an application under
section 220(6) of the Act is a statutory right available
to an assessee. Any action to recover taxes adopting
coercive means is not permissible till the assessee’s

application for stay under section 220(6) of the Act
is disposed of. An order disposing of the stay
application must give some prima facie reasons in
the context of the submission for stay made by the
assessee.

Precedent : Effect of decision of
Jurisdictional High Court and
Coordinate Tribunals
HDFC Bank Ltd. v/s. DCIT
(2014) 383 ITR 529 (Bom)

Issue:

How the decisions of Jurisdictional High Court and
Coordinate Tribunals are to be given effect to?

Held:

The doctrine of precedent ensures certainty of law,
uniformity of law and fairness meeting some of the
essential ingredients of the rule of law. The law
declared by decisions of the High Court will be
binding upon all the authorities and the Tribunals
functioning within the State. A decision would be
considered to be a binding precedent only if it deals
with and decides an issue which is the subject matter
of consideration. When an appeal is not entertained
then the order of the Tribunal holds the field and
co-ordinate  benches of the Tribunal are obliged to
follow it unless there is some  difference in the facts
or law applicable and the difference in fact and/or
law should be reflected in its order taking a different
view. The test to decide whether or not two
decisions are in conflict with each other is to first
determine the ratio of both the cases and if the ratio
in both the cases are in conflict with each other,
then alone, can it be said that the two decisions are
in conflict. Once there is a binding decision of the
High Court, it continues to be binding on all
authorities within the State till such time as it is stayed
or set aside by the Supreme Court or the High Court
takes a different view on an identical factual matrix
or a larger Bench of the court takes a view different
from the one already taken.

From the Courts
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High Court’s remarks on Assessing
Officer’s conduct on applications by
assessee.
Piramal Fund Mgmt. P. Ltd. v/s Deputy
CIT (2016) 383 ITR 581 (Bom)

Issue:

What are the duties of Assessing Officer when an
assessee presents application/petition?

Held:

“We find this conduct on the part of the Assessing
Officer to accept a stay application and not
immediately give acknowledgement of its receipt
is unacceptable. The least that is expected of a civil
servant is to be fair and civil. In the absence of the
above, his conduct is not one becoming of an officer
belonging to the prestigious Indian Revenue
Service. The least that is expected of an Officer is
that when a person files an application or/letter,
which is accepted by him, an acknowledgement
should be forthwith given to the party filing the
application or letter. In case he refuses to accept the
letter he should endorse on the letter or application
the reason why it is not being accepted with a line
or two for the refusal to accept. In case he does
accept it and gives an acknowledgment he can deal
with the applications/letters as is appropriate in
accordance with law. We believe that what has
happened in this case is an aberration. However,
the Chief Commissioner of Income tax would
ensure that his officers do not behave in such a high
handed and unfair manner, not expected of civil
servants.

Be that as it may, the stay application is still pending
decision. Normally, we would have let the
Assessing Officer decide the same. However
looking at the manner in which the petitioner has
been dealt with by the Assessing Officer in regard
to its stay application dated February 17, 2016, it
would be in the interest of justice that the application
for stay filed by the petitioner be heard by another
Officer different from the Assessing Officer, i.e.
respondent No. 1 herein. The Officer to deal with
the petitioner’s stay application is to be selected or

Keyman Insurance Premium paid on

nominated by the Revenue”.

Policy of  a partner is allowable.
Principal CIT v/s.  Ramesh Steels
(2016) 384 ITR 437 (P & H)

Issue:

Whether Premium paid by a firm on Keyman
Insurance Policy taken on the life of a partner is
allowable as expense?

Held:

High Court has quoted the following words of the
Tribunal.

The object and purpose of a Keyman Insurance
Policy is to protect the business against a financial
setback which may occur, as a result of a premature
death, to the business or professional organization.
There is no rational basis to confine the allowability
of the expenditure incurred on the premium paid
towards such a policy only to a situation where the
policy is in respect of the life of an employee. A
Keyman insurance policy is obtained on the life of
a partner to safeguard the firm against a disruption
of the business that may result due to the premature
death of a partner. Therefore, the expenditure which
is laid out for the payment of premium on such a
policy is incurred wholly and exclusively for the
purposes of business.

Further Gujarat High Court has expressed the
similar view in CIT v/s. Gem Art (2012) 252 CTR
(Guj) 451.

In view of the above, there is no error in the
approach of the Tribunal accepting the claim of the
Assessee.

Attachment of cash credit/loan account
is invalid
Kaneria Cran  Ltd. V/s. Asstt. CIT
(Decided by Hon. Gujarat High Court
in civil Application No. 14497 of 2014
decided on 27/06/2016).

Issue:

Whether u/s 220 (3) of the I.T. Act cash credit/loan
accounts can be attached?

69 70
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Held:

Hon. Gujarat High court has quoted decision of
Madras High Court on similar subject as under:

Somewhat similar situation arose before the learned
Single Judge of Madras High Court in case of K.M.
Adam v/s. Income Tax Officer, II Additional II
Circle, Madras  reported in 33 ITR 26. The
Assessing Officer desired to invoke powers
analogous to section 226(3) of the Act for recovery
of the tax dues of the assessee from the overdraft
account that the assessee maintained with its bank.
In such background, referring to similar provisions
contained in Section 46 of the Income Tax Act,
1922, it was observed as under:

“It will be seen that this provision is analogous to
an attachment of a debt or what is commonly terms
a garnishee summons. The classes of persons to
whom such notice could be served are two (i) any
person from whom money is due or may become
due to the assessee; and (2) any person who holds
or may subsequently hold money for or on account
of the assessee. The question which arises for
consideration in the present case is, as to whether a
bank, which has afforded overdraft -facilities to its
customer, holds the amount, specified as that up to
which the customer may draw as either “a debtor”
of the customer or holds that money on behalf of or
on account of the customer”.

❉ ❉ ❉

(4) Preventing your freedom :

Your digital footprints can also affect your
freedom, limiting your freedom to express
yourselves and in some cases even your liberty
of well being. Many governments track digital
footprints on social media and punish for giving
controversial political statements. Surveillance
teams may be engaged in tracing data to and
from Human Rights Activists and resulting in
arrest or torture to them. Sometimes, You may
also find your access to certain informations is
limited based on the assumptions of Location
where you are, using data from your digital
footprints, which may or may not be reliable.

So, more footprints we generate, more we are
risking ourselves to reputation damage,
publishing our intimate details, financial loss

Audio Finger Printing

Most Internet users believe, blocking scripts and

or even limiting our freedom.

advertisement is enough to avoid being tracked. But,
that is not the case. Some websites are able to
monitor and track users through audio
fingerprinting. It is technique used to de-anonymise
users surfing through a VPN network without
decrypting traffic. Today most of the data is not
texted data, but a data in the form of multi-media.
Audio fingerprinting allows tracking users based
on HTML Canvass API and WebRTC Local IP
Discovery. It relied on audio stack of the machine
and harvest audio signals of the machine to reveal
unique browser and device combinations.
Fortunately, the Audio Fingerprinting technique is
yet not widespread.

❉ ❉ ❉

contd. from page 505 Article : Digital Footprint : A Two Sided Digital Business Model
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Grama Vidiyal Trust vs. ACIT [2016] 71
taxmann.com 88 (Chennai)
Assessment Year: 2009-10, 2010-11 and
2011-12 Order Dated: 30th June, 2016

Basic Facts

The assessee trust was duly registered trust under
section 12AA and also under section 80G
established with the ideology of poverty elimination
through empowerment of women. Micro Credit
programme had also been started where credit was
given at affordable cost. The surplus was spent on
education of the poor and needy. During the
assessment year the AO treated the assessee as
business entity and taxed accordingly. The CIT(A)
reversed the AO contention.

Issue

Whether assessee trust was carrying on micro
finance business in a commercial manner so as
to earn profit and there was no charity carried
on by assessee trust, exemption under section
11 could be have be granted to assessee?

Held

The activities carried on by the assessee cannot be
considered as activities of medical relief or
education or relief of the poor. It is true that the
activities carried on by the assessee take care of the
poor people also. But those activities cannot be
classified under any of the specific activities of relief
of the poor; education or medical relief. The correct
way to express the nature of the activities carried
on by the assessee is to say that the assessee is
carrying on ‘advancement of any other object of
general public utility’. Therefore, the case of the
assessee is hit by proviso to section 2(15) and the
assessee is not entitled for the benefit of section 11
for that part of income generated in the hands of
the assessee from running its micro finance business.
Thereafter the tribunal examined the applicability

of section 11(4A). As per the Tribunal in the present
case, there was no dispute on the fact that the
assessee is carrying on the business of micro finance.
The assessee is maintaining separate accounts for
the above business activities. But, the crucial
question is whether running of micro finance is a
business incidental to the attainment of the
objectives of the trust or not. As per Tribunal by
any stretch of imagination, it is not possible to hold
that the business of micro finance is incidental to
the above stated objectives of the assessee-trust.
Even if activities of the assessee were stated to be
relief of poor, it was not possible to conclude that
running of business in the form of micro finance is
incidental to carrying on of main objective of the
assessee-trust and it is the main business of the
assessee. Therefore, the assessee is not protected
by the provision stated in section 11(4A), either.
As per the Tribunal the assessee was lending money
at commercial rate prevailing in the market. By
advancing loans at that rate of interest, it cannot be
considered as an activity carried on by the assessee
as charitable and for the benefit of the public. When
the assessee carried on micro finance activity in a
commercial line, then it is not a charitable activity
but an activity to expand the finance business by
contracting weaker section of the public and it does
not involve any charitable activity. Therefore,
looking into the activities carried on by the assessee,
the tribunal agreed with the findings of the AO.

Surat Textile Mills Ltd. Vs. DCIT [2016]
70 Taxmann.com 158/ 181 TTJ 181
(Ahmedabad)
Assessment Year: 2012-13 Order Dated:

rd23  May, 2016

Basic Facts

The assessee-company was carrying on business
of polyester chips and polyester yarn at its plant at

Tribunal News
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Jolwa, Surat. The case of the assessee was referred
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to Board for Industrial and Financial
Reconstruction (“BIFR” for short) under Sick
Industrial Companies (Special Provisions) Act. The
board sanctioned a rehabilitation scheme. . In the
AY 2008-09, a rehabilitation account was opened
to give effect to the order of the BIFR. In
rehabilitation scheme account, all credit amounts
lying in various accounts, such as, equity share
capital account, share premium account, reserves
and surplus and secured loan accounts, which were
of capital nature were transferred to credit of
rehabilitation account, and ultimately, the credit
balance in that account was used to liquidate the
debit balance of profit & loss account by way of
transfer of debit balance of P&L account to the
rehabilitation scheme account to the extent of credit
balance available therein was made. The adjustment
does not have statutory backing, and merely it was
done as part of rehabilitation scheme as per the
directions given by the BIFR. Therefore, while
preparing the accounts, under Schedule-VI of the
Companies Act, the assessee has considered the
brought forward loss as well as unabsorbed
depreciation, under Explanation to 115JB(2)(iii) and
accordingly has reduced the unabsorbed
depreciation of earlier years. The ld. AO observed
that the assessee ought to have computed NIL
unabsorbed depreciation, and it is not entitled for
reduction of the book profit the unabsorbed
depreciation. The CIT (A) concurred with the AO
and on merit, he was of the opinion that once
unabsorbed depreciation/loss were form part of the
profit & loss account, and such debit balance was
set-off against the credit balance available in the
rehabilitation account, then nothing remained with
the assessee in the books of account, which can be
claimed as reduction while computing the book
profit for the purpose of section 115JB of the
Income Tax Act.

Issue

Whether restructuring credits brought into
profit & loss account against accumulated debit
balance while giving effect to rehabilitation
scheme would not extinguish loss and
depreciation from accounts of assessee in actual
terms?

Whether such loss would be available as per
accounts prepared under Parts-II and III of
Schedule-VI of Companies Act and, therefore,
assessee will be entitled to claim reduction of loss/
unabsorbed depreciation, whichever is lower,
from book profit?

Held

The case of the assessee is that Part-II of the Schedule,
nowhere contemplates that anything recorded on
transaction of exceptional nature is to be debited or
credited to the profit & loss account. The primary
purpose of preparing profit & loss account as
contemplated in the initial provisions of Part-II of
Schedule-VI states that the profit and loss account
shall be so made out as clearly to disclose the result
of the working of the company during the period
covered by the account and shall disclose every
material feature, including credits or receipts and
debits or expenses in respect of non-recurring
transactions or transactions of an exceptional nature.
The profit and loss account shall set out the various
items relating to the income and expenditure of the
company arranged under the most convenient heads
and in particular, shall disclose certain information
in respect of the period covered by the account like
profits or losses in respect of transactions of a kind,
not usually undertaken by the company or
undertaken in circumstances of an exceptional or non-
recurring nature, if material in amount. Apart from
the above, the guidance note issued by the Institute
of Chartered Accountants of India on the revised
Schedule-VI to the Companies Act, 1956 lays down
that while preparing the statement of profit & loss
account, under Part-II of the Schedule VI, company
has to disclose the items of revenue expenses, other
details and profit & loss etc. There is a list of different
heads from I to XVI under which details are to be
disclosed. It provides that the expression ‘income’
or ‘revenue’ is to be considered as increase in
economic benefit during the accounting period in the
form of inflows or encashment of assets or decrease
of liabilities that result in increase in equities, other
than relating to contributions from equity participants.
Similarly, expression ‘expenses’ has been defined to
mean decrease in economic benefits during the
accounting period in the form of outflows, the
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depletion of assets or increase of liabilities that result
in decreases in equities, other than those relating to
distributions to equity participants. There cannot be
any question for including capital surplus which
cannot be regarded as income. The items in the
restructuring credit came from the reserve, capital
contribution of the equity participants etc. Therefore,
there was no element of income involved in the
alleged restructuring credit. In such situation, the loss
cannot be set-off in the accounts, which are to be
prepared as per Parts-II and III of the Schedule-VI.
Considering all these factors in their setting as a
whole, it was held that restructuring credits brought
by the assessee to the profit & loss account against
accumulated profit and loss/debit balance, while
giving effect to the scheme sanctioned by the BIFR
would not extinguish alleged loss and depreciation
from the accounts of the assessee in actual terms.
Such loss would be available to the assessee as per
the accounts prepared under Parts-II and III of
Schedule-VI, and the assessee will be entitled to
claim reduction of loss/unabsorbed depreciation,
whichever is lower, from the book profit while
making computation for the purpose of section
115JB.

Mahindra Telecommunications
Investment (P.) Ltd. Vs. ITO69
taxmann.com 431/ 180 TTJ 2016 (Mum)
Assessment Year: 2008-09   Order

thDated: 24  May, 2016

Basic Facts

The assessee pursuant to a shareholders’ agreement
with AT & T Globalagreed to subscribe to and
invest in shares ofAT & T India, a company under
the Companies Act, 1956 promoted by AT & T
Global, up to 26% of the equity capital of AT & T
India. The balance 74% was to be held by AT & T
Global, i.e., to the extent of the cap on the foreign
direct investment (FDI) under the extant policy
regime of the Government of India (GOI) for the
telecommunication sector. AT & T Global had under
the agreement an irrevocable call option to increase
its’ holding in AT & T India to the extent permissible
by laws in India by requiring appellant company to
sell shares to it or to its’ affiliates at the option price.
Similarly, the assessee-company also had an

irrevocable option to sell these shares at the option
price to AT & T Global (or its affiliates), which had
the right to first refusal. The option by either could
be exercised on or after three years of investment
or the elimination of the Indian Government
regulation on foreign equity holding levels,
whichever is earlier. The option price for the
purpose of the aforesaid purchase and sale was
defined as the equity contribution plus return at 11
per cent per annum compounded annually on the
said contribution over the period of holding. The
assessee-company is also entitled to ‘call option fee’,
on each anniversary of the capitalization date @
5.5% of its equity contribution. For the broken
period since the last anniversary, the assessee was
entitled to a fee on a proportionate basis, calculated
at the said rate, from the last anniversary to the date
of divesture. As per the assessee, the income had
not accrued in asmuch as the option had not been
exercised i.e. accrued and would only be so on the
(sale) transfer of shares. In view of the revenue,
income being defined to arise on the basis of time,
i.e. as a linear function of and by elapse of time,
accrued to assessee on time basis and accordingly,
income worked out as accrued for the current year,
reflected by an increase in the option price during
the year was brought to tax.

Issue

Whether the income by way of return on ‘equity’
accrues to the assessee from day to day, i.e., on
the basis of the holding period, for each previous
year comprising the holding period, or shall
accrue only on the sale of shares, i.e., on the
exercise of the put option or, equivalently, call
option by AT & T Global?

Held

The Hon’ble ITAT held thatthe assessee’s
investment in shares has to be considered in
conjunction with the said agreement. The provision
of ‘call option fee’ and ‘compounding’ in the
agreement are considered inconsistent with
investment in shares proper. The arrangement is in
fact- AT & T not requiring any financer, but entering
the arrangement all the same only to comply with
the GOI policy as to a cap on the foreign equity
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participation in the telecom sector for the time being,
not even a financing arrangement. Regarding the
right to receive, the ITAT held that it is only the
realizability of the right accrued that is postponed
to a later defined date, signified as the due date,
which is at convenient or agreed dates of time. It is
only because the debt has arisen and accrued that it
becomes liable to be realized, even if at a later date.
The ITAT held that the income being also in
agreement with the matching principle of
accountancy, also judicially approved, is thus found
to accrue from year to year, i.e., on time basis and,
thus, for the relevant year.

Gera Developments (P.) Ltd VS. DCIT
[2016] 72 taxmann.com 238(Pune)
Assessment Year: 2008-09and 2009-10

thOrder Dated: 29  July, 2016

Basic Facts

The assessee engaged in the business of land and
construction of buildings and it engaged Gensler,
US based company to render services related to
reviewing of various aspects of site and to provide
conceptual designs. Assessee paid total
consideration without deduction of withholding tax.
The AO held that the payments made by the
assessee to Gensler were in the nature of ‘Fees for
technical services/royalty’ and computed the tax to
be deducted at source under section 201(1) and
further charged interest under section 201(1A). The
CIT (A) confirmed the findings of the AO and held
that architectural services rendered by Gensler were
taxable as ‘technical or consultancy services’ under
section 9(1)(vii)(b) and under article 12(4)(b) of the
India-US DTAA.

Issue

Whether Payments made by assessee, Indian
company to US company for architectural
design and drawings of different buildings and
facilities could not be held as fees for technical
services as mere passing of project specific
architectural drawings & designs with
measurements did not amount to ‘making
available’ technical knowledge, know-how or
process and, consequently, no TDS was
deductible from said payment

Held

The tribunal held that the facts that have emerged
from the analysis of material available on record
are: The assessee is not having any PE in India;
The services were rendered by Gensler from its
office USA; There was no transfer of any
technology or technical know-how; There is no
transfer of any copyrighted scientific work; The
designs, drawings and layouts are project specific;
The ownership on the drawings, specifications and
documents have not been passed on to the assessee
and are the property of Gensler. Thus, from the facts
and circumstances of the case and documents on
record, the payment made by assessee to Gensler,
USA are not in the nature of ‘royalty’ or ‘Fee for
Technical Services’. No technical know-how was
made available to the assessee so as to bring the
payments made by assessee within the meaning of
‘Fee for Included Services’. The payments made
by assessee to Gensler USA were merely for project
specific drawings and designs without transfer of
technology or know-how or even title in drawing
and designs. The impugned order was set aside and
appeal of the assessee was allowed.

Tally Solutions (P.) Ltd. Vs. ACIT [2016]
160ITD 465/73 taxmann.com 70
(Bangalore)
Assessment Year: 2007-08; Order Dated:
19th August, 2016

Basic Facts

The assessee is a private limited company engaged
in the business of development and export of
computer software specialized in financial
management and accounting software. The assessee
renders software research and development services
and other related services to its Associated
Enterprise (‘AE’). For the year under consideration,
the assessee entered into following two international
transactions:

Marketing expenses met during the year not
recovered and hence interest free loan; and

1. Technical services rendered to AE.

The Transfer Pricing Officer (‘TPO’) accepted
the international transaction viz. technical

Tribunal News
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services rendered by the assessee to its AE at
arm’s length price (‘ALP’). However, the TPO
proposed to proceed to apply the provisions of
Chapter X by treating the outstanding due with
the AE as international transaction.

The TPO observed that the assessee had
extended credit facility similar to a working
capital loan to its AE without charging any
interest. Similar uncontrolled transaction would
have provided for interest.

Accordingly, the TPO was of the view that the
international transaction representing extended
credit facility without charging interest was not
at arm’s length. Consequently, the arm’s length
interest was determined by the TPO by
applying Comparable Uncontrolled Price
(‘CUP’) method wherein the interest rate was
determined at the rate of 14 per cent per annum
(average yield on unrated bonds for FY 2006-
07). Accordingly, the TPO proposed an
adjustment.

The assessee raised objections against the action
of the TPO/AO before the DRP but could not
succeed.

Issue

Whether transaction of extending credit period
to AE was to be regarded as an international
transaction even if it did not give rise to any
income?

Whether extending credit period to AE was a
closely linked transaction with transaction of
providing services to AE or could it be treated
as an individual and separate transaction of
advance or loan for the purpose of
determination of ALP?

Held

As regards the first proposition put forth by the
assessee that the extending credit period cannot be
regarded as international transaction in the absence
of any income arising from the said transaction, the
Hon’ble ITAT held that the such a proposition is
not agreeable. In this regard, the Hon’ble ITAT held
that, if the argument advanced by the assessee is

accepted then it would result to render the provisions
of Chapter X redundant. The proposition advanced
by the assessee would lead to the following
situation:

a. If assessee charges a price lower than the ALP
from its AE - then the said transaction would
be decided as per the provisions of Chapter X;
and

b. On the contrary if the assessee does not charge
any price for the international transaction with
the AE - then the provisions of Chapter X cannot
be applied as claimed by the assessee.

The Hon’bleITAT held that such a proposition
would be inconsistent with the object and scheme
of the Chapter X and hence cannot be accepted.

Further, the Hon’ble ITAT explained that the intent
of the legislature to introduce the provisions of
Chapter Xcould not be to compute income from
international transaction, only in the case where the
assessee is charging/receiving the price for the
international transaction. If the legislature had such
an intent, then the said provision of Chapter X
would be conveniently circumvented by each and
every assessee by not charging/receiving any price
for the international transaction.

Further, in relation to the assessee’s reliance on the
judgment of the Bombay High Court in Vodafone
India Services (P.) Ltd. v. UOI [2014] 368 ITR 1/
50 taxmann.com 300/[2015] 228 Taxman 25, the
Hon’ble was rejected by tribunal on the ground that
it related to transaction which is capital in nature.
Only because the related parties decide not to charge
or pay any consideration to each other, the basic
character and nature of transaction would not
change. In view of the same, the Hon’ble ITAT
held that there is no substance in the argument and
proposition raised by the assessee that provisions
of Chapter X are not applicable in this case.

As regards the alternative plea, that extending credit
to AE is not an independent international
transaction, the Hon’ble ITAT held that extending
credit period for realization of sales to the AE is a
closely linked transaction with the transaction of
providing services to the AE, and, therefore,
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extending credit period cannot be treated as an
individual and separate transaction of advance or
loan. In view of the same, the Hon’ble ITAT directed
the TPO / AO to redo the exercise of determination
of ALP by considering the credit period allowed in
realization of sales proceeds as closely linked
transaction with the transaction of providing
services to the AE.

Reckitt Benckiser (India) Limited vs.
JCIT [2016] 70 taxmann.com 143(Kol)
Assessment Year: 2003-04 & 2004-05

thOrder Dated: 25  May, 2016

Basic Facts

The assessee was engaged in the business of
manufacturing and trading of household products.
It had made payment to its associate, a UK based
Company which was in form of reimbursement of
the salaries paid to two of its employees deputed in
India for rendering technical services. The assessee
furnished Form 16 to show that it had duly deducted
tax of the entire portion of salary payable to the
expats i.e. on the amount paid by the assessee plus
amount paid by UK based company which is
subsequently reimbursed. However the AO
disallowed under section 40(a) (i) for alleged failure
of assessee to deduct tax at source

Issue

Whether payment to a non-resident company
towards reimbursement of salaries paid to its
employees deputed in India and claim of assessee

of having paid and deducted tax at source from
amount in question as salary income was duly
supported by TDS certificates, disallowance
made by Assessing Officer under section 40(a)
(i) for alleged failure of assessee to deduct tax at
source was sustainable?

Held

The tax at source was duly deducted by the assessee
from the entire salaries paid to the concerned two
employees including that part, which was paid by
RBESL-UK in foreign currency and subsequently
claimed to be reimbursed by the assessee to
RBESL-UK. This claim of the assessee of having
paid and deducted tax at source from the amount in
question as salary income is duly supported by TDS
certificates issued in Form No. 16 and the same is
sufficient not only to establish that the amount in
question is already subjected to TDS but also that
there was employer-employee relationship between
the assessee and the concerned two employees. The
Tribunal having regard to all the facts of the case,
held that the assessee was not liable to deduct tax
at source from the amount in question paid to
RBESL-UK towards reimbursement of salary paid
to expatriate employees and the disallowance made
by the AO under section 40(a)(i) for the alleged
failure of the assessee to deduct tax at source was
not sustainable. Accordingly said disallowance was
deleted and the assessee’s appeal on this ground
was allowed.

❉ ❉ ❉
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purposes other than the materialistic pleasures could
give immense joy and satisfaction. Instead of
unnecessarily craving for money, a person can
devote his time for travelling across the globe,
enjoying the nature and helping others. Acts of
kindness and brotherhood may grant more
happiness and satisfaction in the long run as
compared to the short term and short lived happiness
received from money. In the quest to earn money
we have started compromising with our age old
ethics, values and morality.

To summate, one thing is unquestionable that
money and happiness may co-exist but in solitude
sans linkages. What we need to be conscious of is
that Money is not bad, but the love and obsession
of it is.

The idea is not canvassing this piece as a mere
philosophy but it is rather an introspection or
retrospection in a generation where everyone is in
search of the twenty fifth hours. As it is rightly said,
“The goal is the same - life itself; and the price is
the same - life itself”… So, relish the life to fullest
and yes, “Live Life King Size”.
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In this issue we are giving gist of Hon’ble Gujarat
High Court decision in the case of Elecon
Engineering Company Ltd. v/s ACIT in Special
Civil Application No. 1641 of 2015, wherein the
Hon’ble High Court has given a legal perspective
as to in which case even at the behest of the
observations of the Audit party the assessment can
be re-opened u/s 147. Though this decision in a
way is partly against the assessee, the principles
laid down therein can be useful to decide whether
to challenge the re-opening proceedings by filing a
writ petition in the Hon’ble High Court when
reopening is done on the basis of audit objection.

We hope the readers would find the same useful.

In the High Court of Gujarat at Ahmedabad

Special Civil Application No. 1641 of 2015

Elecon Engineering Company Ltd.…….
Petitioner(s)

v/s

Assistant Commissioner of Income Tax –
Anand Circle & 1 …. Respondent(s)

Appearance :

Mr. R. K. Patel, Mr. B. D. Karia with Mr.
Darshan R. Patel, Advocate for the Petitioner(s)
No. 1

Mr. K. M. Parikh, Advocate for the
Respondent(s) No. 1 - 2

Coram : Honourable Mr. Justice Akil Kureshi

and

Honourable Mr. Justice A. J. Shastri

Date of decision  :  30,31/08/2016

CA. Sanjay R. Shah
sarshah@deloitte.com

Unreported Judgements

Gist only

Facts of the case :

In this case reopening notice was issued u/s 148 by
AO on nine grounds. The assessee had raised
objections before AO in respect of all these issues
and the AO had also disposed off the objections.
Thereafter the assessee carried the matter by filing
writ petition in the Hon’ble High Court. The
reopening was within a period of four years.

In the hearing before Hon’ble High Court the
assessee in its assessments as well as rejoinder to
the reply filed by the department mentioned that
the case was reopened on the basis of the audit
queries raised by the audit party and AO has not
independently applied his mind as to whether there
was a reason on his part to believe that income has
escaped assessment. For this purpose, the assessee
relied on the following decisions of Hon’ble Gujarat
High Court:

i) Gujarat Power Corporation Ltd. v/s ACIT  350
ITR 266

ii) Cadila Health Care Ltd.  v/s  ACIT  355 ITR
393

Decision :

The Hon’ble Gujarat High Court dealt with all the
objections raised by the assessee during the course
of the assessment proceedings and also in the reply
filed before them by both the parties and then
concluded that except one Ground No. (2a), the
AO had raised queries during the course of original
assessment proceedings for all the issues and the
assessee had replied to all of them. For the Ground
No. (2a), the Hon’ble Gujarat High Court held that
the AO had not enquired into that issue raised in
the reassessment notice in the original assessment
proceedings.
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Thereafter, the Hon’ble Gujarat High Court dealt
with the issue about validity of the reassessment
proceedings as well as under what circumstances
the observations of audit party could be considered
by AO for reopening of the assessment.

The Hon’ble High Court further observed that it is
well settled that even if one ground succeeds, as in
the present case, reopening would have to be
permitted. It is in this context, the question of notice
of reopening having been issued by AO at the
behest of the audit party assumed significance. The
Hon’ble Gujarat High Court thereafter referred to
the following decisions to decide the point as to
under what circumstances the reopening can be
done by AO on the basis of audit objection :

i) CIT  v/s PVS Beedies Pvt. Ltd.  237 ITR 13

ii) Indian and Eastern Newspaper Society  v/s
CIT  119 ITR  996

iii) Adani Exports  v/s  DCIT  240  ITR  224

and ultimately held as under :

“23.Thus there is clear distinction between a
situation where the Assessing Officer acts on
an information supplied by the audit party and
issues a notice for reopening the assessment.
In some cases, we have also noticed that the
Assessing Officer is himself convinced that the
audit objection do not form valid reasons to
form a belief that income chargeable to tax has
escaped assessment. He nevertheless, issues a
notice for reopening clearly indicating
compulsion to do so. In such cases, decision in
case of Indian and Eastern Newspaper Society
(supra) and Adani Exports (supra) would
squarely apply. However, situations may also
arise where the audit party merely brings to
the notice of Assessing officer, a certain element
having relation to the income of the assessee.
If the Assessing officer on the basis of such
information forms an independent belief that
income chargeable to tax has escaped
assessment, there is nothing preventing him
from exercising power of reassessment, as was
held by the Supreme Court in case of P.V.S.
Beedies Pvt. Ltd. (supra) and also noted in

judgement in case of Adani Exports (supra). It
would therefore, be necessary for us to ascertain
in which category the present case would fall.
The petitioner has been contending from the
outset that the entire exercise was undertaken
by the Assessing Officer at the instance of audit
party. The denials on these aspects by the
Assessing Officer while rejecting the objections
and in the reply to this petition were rather
muted. Instead of therefore, replying on the
pleadings, we had called for the original files
to satisfy ourselves. We notice that the audit
party had raised several objections to the
assessment carried out in case of the assessee
and these objections were brought to the notice
of the Assessing Officer. The file shows that this
was followed by the reasons recorded by the
Assessing Officer for issuing the notice. If we
compare the audit objections and the reasons
recorded, we find that the Assessing Officer has
included all objections pointed out by the audit
party but has also included one more ground
namely, of the escaped capital gain on sale of
land by the petitioner to Shri Ashwin Kumar
B. Patel. This ground was not part of the audit
objection. In our opinion, this would indicate
that the Assessing Officer had independently
applied his mind and formed a belief that on
the grounds mentioned by the audit party in its
objection letter and additional ground which
is recorded in the reasons, the income
chargeable to tax in case of assessee had
escaped assessment. We may recall the issue
of capital gain tax on sale of land was referred
in the letter dated 24/10/2003 by the Assessing
Officer of Shri Ashwin Kumar B. Patel. In our
opinion therefore, on this ground also, petition
must fail.

24. In the result, petition is dismissed.”

❉ ❉ ❉
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The Hon. Bombay High Court in the case of CIT
Vs. Amritaben R. Shah (238 ITR 777) has held as
under:

“The expenditure incurred by way of interest on
the loan taken by the assessee for the said purpose
could not be held to be expenditure incurred wholly
and exclusively for the purpose of earning income
by way of dividends. From the nature of transaction,
it was clear that the expenditure was not for the
purpose of earning income by way of dividends
but for the purpose of acquiring controlling interest
in the company and, therefore, it would not be
allowable as a deduction u/s. 57(iii) of the Act.”

The Mumbai ITAT in the case of LIOYDS Steel
Industries Ltd V/s. ACIT Range 6(3) Mumbai,20
SOT 40 (Mum) following the Bombay High Court
case (Supra) has held that, “ the assessee had made
the investment of the borrowed funds in the
subsidiary companies to have a controlling interest
and not to earn a dividend income. Since the
investment in shares of subsidiary companies for
controlling interest therein was not a part of the
business activities of the assessee, the interest
expenditure could not be allowed u/s. 37(1). This
expenditure could only be examined u/s. 57(iii), but
in the light of the judgment of the judgment of the
Bombay High Court in the case of Amritaben R.
Shah (Supra), in which it has been held that in order
to get deduction u/s. 57(iii), the expenditure should
be incurred wholly and exclusively for the purpose
of making or earning the income from other sources
and that it should not be in the nature of capital
expenditure, as the investment was made to have
controlling shares in the subsidiary companies.

View in favour of the Proposition:

In the case of CIT V/s. Srishti Securities Pvt. Ltd.

Controversies
CA. Kaushik D. Shah

dshahco@gmail.com.

(321 ITR 498) had notes are as under:

If the loan is taken and is invested in the shares
of subsidiary company, whereby the controlling
interest is acquired whether interest on such loan
is capital expenditure or revenue expenditure?

Issue:

XYZ Ltd. had taken loan from ABC Bank Ltd.
and invested in shares of its subsidiary company.
RST Ltd.

whereby it has acquired controlling interest, In
assessment proceedings the AO is of the view that
interest paid to ABC Bank Ltd. on loan is capital
expenditure as against the claim of the assessee that
it is revenue expenditure.

Proposition:

Though ultimate motive of the assessee company
was to acquire controlling interest, yet immediate
purpose for acquisition of shares was to earn income
by way of dividends on such shares and therefore,
the assessee was entitled to deduction u/s. 57 of the
Income Tax Act, 1961 and hence the same is to be
treated as revenue expenditure.

View against the Proposition:

Payment of interest on borrowed fund is allowable
as deduction either u/s. 36(i)(ii) or u/s. 57(iii) of the
Income Tax Act 1961 which provide that when the
assessee claims deduction of interest paid on capital
borrowed it has to show that the capital which was
borrowed was used for the business purpose in the
relevant year. The sections provide as under:

1. Section 36(i)(iii):the amount of the interest paid
in respect of capital borrowed for the purposes
of the business or profession.

2. Section 57(iii): any other expenditure (not
being in the nature of capital expenditure) laid
out or expended wholly and exclusively for the
purpose of making or earning such income.
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Controversies

“The assessee acquired shares in the financial year
1993-14. They were shown as investment in the
balance sheet as on March 31, 1995 and March 31,
1996 they were shown as stock-in-trade. The
assessee had borrowed funds on which the assessee
paid total interest of Rs. 14,37,255/- for which
deduction was claimed u/s. 57(iii) of the Income
Tax Act, 1961. During the course of assessment
proceedings, the assessee claimed deduction u/s.
36(1)(iii) of the Act. The assessing officer
disallowed the entire interest u/s. 36(1)(iii) on the
ground that the primary object of acquiring shares
was not to earn dividends but to acquire controlling
interest in the company. In an appeal preferred
before the Commissioner (Appeals), the
Commissioner (Appeals) bifurcated the interest on
pro rata basis between investment and stock-in-
trade. He held that to the extent the borrowed funds
were used for acquiring shares by way of stock-in-
trade, the assessee was entitled to deduction of
interest and on that basis allowed interest at Rs.
96,040. The balance interest was considered as
neither allowable u/s. 57(iii) nor u/s. 37(1) of the
Act. The Tribunal held that the interest expenditure
was allowable u/s. 36(1) (iii) and therefore, directed
disallowance to the extent sustained by the
Commissioner (appeals). On appeal to the High
court:

Held, dismissing the appeal that the object of the
loan was irrelevant and the interest which was
disallowed to the extent of investment would have
to be allowed.”

In the case of Pistabhai Rikhabchand Kothari the
Mumbai ITAT Bench IT Appeal No. 4649 (Mum.)
of 2008 has held that:

We have heard the rival submissions and considered
them carefully. After considering the submissions
and perusing the material on record. We find that
assessee deserve to succeed on the issue involved.
In the case of Srishti Securities (P.) Ltd. (supra) the
Hon’ble Bombay High Court has held that the
assessing officer disallowed the entire interest u/s.
36(1)(iii) on the ground that primary object of
acquiring share was not to earn dividend but to
acquire controlling interest in the company. In this

case, the Commissioner bifurcated the interest on
prorate basis between investment and stock-in-
trade. He held that to the extent the borrowed funds
were used for acquiring the shares by way of stock-
in-trade, the assessee was entitled to deduction of
interest and on that basis allowed the interest at Rs.
96,043/-. The balance interest was considered as
neither allowable u/s. 57(ii) nor u/s. 37 of the Act.
The Tribunal held that the interest expenditure was
allowable u/s. 36(1) (iii) and therefore, directed to
delete the disallowance to the extent sustained by
CIT(A). On an appeal by department, the Hon’ble
Bombay High Court while dismissing the appeal
held that object of the loan was irrelevant and the
interest which was disallowed to the extent
investment would have to be allowed. While
holding so, the Hon’ble Bombay High Court has
considered another decision of Bombay High Court
in the case of CIT Vs. Lokhandwala Construction
Inds. Ltd. (2003) 260 ITR 579/131 Taxman 810
(Bom.) and the decision of India Cements Ltd. Vs.
CIT (1966) 60 ITR 52 (SC). Learned D.R. has
stated that these decisions are not applicable on the
facts of the present case. In our view, the decisions
are very much applicable as the loan was taken for
acquiring the controlling interest in the company.
In the present case also, loan was taken for acquiring
shares of the company and after acquiring shares
of the company. Assessee got controlling interest
of the company. No doubt in earlier decision the
Hon’ble Bombay High Court has held that interest
is not allowable if the loan is taken for acquiring
control interest. When two possible views are there,
then the view beneficial to the assessee has to be
considered as held by the Hon’ble Supreme Court
in the case of CIT Vs. Vegetable Products Ltd.
(1973) 88 ITR 192 (SC). We further noted that in
case of Vodafone International Holdings B.V.
(Supra) the Hon’ble Supreme Court has observed
at page 13, Para (v) of its order that controlling
interest forms an inalienable part of the share itself
and cannot be traded separately unless otherwise
provided by the statue. Control is an interest arising
from holding a particular number of shares and
cannot be separately acquired or transferred.
Controlling interest is not an identifiable or district
capital asset independent of holding of shares. It is
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inherently a contractual right and not a property right
and cannot be considered a capital asset unless the
statue stipulates otherwise. Acquisition of shares
may carry the acquisition of controlling interest,
which is purely a commercial concept and tax is
levied on the transaction, not on its effect.
Controlling interest, which stood transferred to
Vodafone from HTL accompanied the CGP share
and cannot be dissected so as to be treated as transfer
of controlling interest of Mauritian entities and then
that of Indian entities and ultimately that of HEL.
Thereafter, the Hon’ble Supreme Court has held
that capital gain chargeable u/s. 45 and their
computation is to be in accordance with the
provisions that follow section 45 and there is no
notion of indirect transfer in section 45. Meaning
thereby, the Hon’ble Supreme Court has held that
controlling interest cannot be that any income
offered explained is allowable or not allowable if
they are not provided specifically on the statue. The
ratio of this decision can be easily imported on the
facts of the present case as acquiring of controlling
interest in the company does not bear any income
or expenditure is to be assessed or not to be allowed.
The interest is paid on borrowed funds for acquiring
the shares of a company and the dividend income
is taxable during the year under consideration.
Therefore, in our considered view, the interest
income is allowable as deduction u/s. 57(iii) or u/s.
36(1) (iii) of the Act. We, Order accordingly.

Summation:

In the case of Srishti Securities Pvt. Ltd., the
Bombay High Court, relying on the decision of
Lokhandwala Construction Inds Ltd and the
decision of India Cements Ltd, held that the object
of the loan was irrelevant and the interest which
was disallowed to the extent of investment would
to be allowed.

The decisions relied in the case of Srishti Securities
Pvt. Ltd. were applicable to the facts of the present
issue since in those cases also the loan was taken
for acquiring the controlling interest in the company.
In the present issue also, the loan was taken for
acquiring shares of the company and after acquiring

shares of the company, the assessee had got
controlling interest of the company.

In the decision of the Amitaben R. Shah the
Bombay High Court held that interest was not
allowable if the loan was taken for acquiring
controlling interest. However, when two views
were possible then the view beneficial to the
taxpayer had to be considered as held by the
Supreme Court in the case of Vegetable Products
Ltd.

In the case of Vodafone International Holdings B.V.
the Supreme Court has observed that:

Controlling interest forms an inalienable part of the
share itself and cannot be traded separately unless
otherwise provided by the statue.

Control is an interest arising from holding a
particular number of shares and cannot be
separately acquired or transferred.

Controlling interest was not an identifiable or
distinct capital asset independent of holdings of
shares.

It was inherently a contractual right and not a
property right and cannot be considered a capital
asset unless the statue stipulates otherwise.

Acquisition of shares may carry the acquisition of
controlling interest, which is purely a commercial
concept and tax is levied on the transaction, not on
its effect.

Controlling interest which stood transferred to
Vodafone from HTI (BVI) Holdings Ltd.
accompanied the CGP (Cayman Islands Company)
share and cannot be dissected so as to be treated as
transfer of controlling interest of Mauritian entities
and then that of Indian entities and ultimately that
of Hutchison Essar Ltd. (the Indian Telecom
Company).

Therefore, the Supreme Court held that capital gain
chargeable u/s. 45 and their computation is to be in
accordance with the provisions that follow section
45 and there is no notion of indirect transfer in
section 45.

Controversies

contd. to page 535
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Some recent decisions u/s 206C of the Act.

CIT v. Priya Blue Industries (P.) Ltd. [2016] 65
taxmann.com 206 (Gujarat)

xxx…

5. From the facts as narrated hereinabove, it is
apparent that the respondent assessee had
collected and paid tax at source (TCS) on the
seven items as enumerated in the orders passed
by the Commissioner (Appeals) as well as the
Tribunal and had not collected tax at source on
the following four items :-

1. Old and used plates

2. Non-excisable (exempted) like furniture,
wood, etc.

3. Trading of scrap (melting)

4. High seas sale.

6. The Tribunal, after considering the definition of
scrap under clause (b) to section 206C of the
Act, has noted that the assessee is engaged in
ship breaking activity and the items in question
are finished products obtained from the activity
and constitute sizeable chunk of production done
by ship breakers. Though such products may
be commercially known as “scrap” they are not
“waste and scrap”, as such items are usable as
such, and, therefore, do not fall within the
definition of scrap as envisaged in the
Explanation to section 206C(1) of the Act.

7. Section 206C of the Act bears the heading,
“Profits and gains from the business of trading
in alcoholic liquor, forest produce, scrap etc.”
and provides that every person, being a seller
shall, at the time of debiting of the amount
payable by the buyer to the account of the buyer
or at the time of receipt of such amount from the
said buyer in cash or by the issue of a cheque or
draft or by any other mode, whichever is earlier,
collect from the buyer of any goods of the nature

Advocate Tushar Hemani
tusharhemani@gmail.com

Judicial Analysis

specified in column (2) of the Table below, a
sum equal to the percentage specified in the
corresponding entry in column (3) of the said
Table, of such amount as income-tax. The nature
of goods specified at serial No.(vi) is scrap, and
the percentage provided is 1%. The expression
of scrap is defined under clause (b) to the
Explanation to section 206 of the Act, to mean
waste and scrap from manufacture or mechanical
working of materials which is definitely not
usable as such because of breakage, cutting up,
wear and other reasons. On a plain reading of
the said expression, it is evident that any material
which is usable as such would not fall within
the ambit of the expression “scrap” as envisaged
under clause (b) of the Explanation to section
206C of the Act.

8. The Tribunal, in the impugned order, has
recorded that the items/products in question
obtained from the activity of ship breaking are
usable as such and, therefore, do not fall within
the definition of scrap. However, since the
assessee had not collected tax at source on items
other than items obtained out of the
manufacturing activity in the course of ship
breaking, the Tribunal has remitted the matter
to the Assessing Officer for the purpose
granting relief to the assessee under the
provisions of section 206C (1) of the Act with
regard to only sale of scrap arising out of
manufacturing activity in the course of ship
breaking after providing due opportunity of
hearing to the assessee. Thus, the Tribunal after
recording a finding of fact to the effect that the
products obtained by the assessee in the course
of ship breaking activity are usable as such,
and, therefore, do not fall within the definition
of scrap has remitted the matter to the Assessing
Officer to grant relief accordingly. Essentially,
therefore, the impugned order of the Tribunal
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is based upon a finding of fact which does not
give rise to any question of law.

9. Insofar as the course of action adopted by the
Tribunal in remitting the matter to the Assessing
Officer to decide in relation to which of the
items the assessee is entitled to relief under the
provisions of section 206C(1) of the Act is
concerned, no fault can be found in the
approach adopted by the Tribunal, inasmuch
as, out of the four items of which tax was not
collected at source, the matter has merely been
referred to the Assessing Officer for the purpose
of examining as to what extent relief is required
to be granted to the assessee under the
provisions of section 206C(1) of the Act having
regard to the findings of fact rendered by it.

10. In the opinion of this court, the impugned order
passed by the Tribunal does not suffer from
any legal infirmity so as to give rise to any
question of law, much less, a substantial
question of law warranting interference. The
appeal, therefore, fails and is, accordingly,
dismissed.

xxx…

Dhasawala Traders v. ITO [2016] 74
taxmann.com 20 (Ahmedabad - Trib.)
xxx…

5. I have duly considered rival contentions and
gone through the record carefully. Expression
“scrap” has been defined in Explanation-b
attached to Section 206C. It reads as under:

‘(b)“scrap” as “waste and scrap from the
manufacture or mechanical working of
materials which is definitely not usable as
such because of breakage, cutting up, wear
and other reasons”.

Explanation (b) below Sec. 206C (1) has two
distinct limbs. Even if one of the limbs is
applicable, an assessee can be treated as if he
deals in scrap, not usable as such:

(i) scrap means waste;

(ii) scrap means scrap generated from the
manufacture or mechanical working of

6. The Tribunal has considered this aspect in the

materials.’

case of Priya Blue Industries (P.) Ltd. (supra)
who was engaged in the business of ship
breaking. The finding recorded by the Tribunal
reads as under:—

‘As per assessee, assessee has collected and
paid TCS on following type of items of sales
during the year.

“1. Articles of Iron & Steel Wire Ropes

2. Waste & Scrap of Castiron

3. Waste & Scrap of Copper

4. Waste & Scrap of Iron & Steel

5. Waste & Scrap of Stainless Steel

6. Waste & Scrap of Nicket

7. Waste & Scrap of GM, Gum, COP,
GER.ALU.PRO”

Assessee has not collected TCS on following
type of items sold during the year:

"1. Old & used plates

2. Non-excisable (exempted) like furniture,
wood, etc.

3. Trading of scrap (melting)

4. High seas sale"

We find that ITAT ‘B’ Bench, Ahmedabad in
ITA Nos. 1213 and 1214/Ahd/2010 dated
15.02.2011 in case of Navine Fluorine
International Ltd. v. ACIT, TDS Circle Surat,
for A Y 2009-10 & 2010-11, inter alia held
that term “waste and scrap” are one item. The
“waste and Scrap” must be from manufacture
or mechanical working of material which is
definitely not usable as such because of
breakage, cutting up, ware and to other reasons.
It would mean that these waste and scrap being
one item should arise from manufacture or
mechanical working of material. The words
waste and scrap should have nexus with
manufacturing or mechanical working of
materials. Therefore, the word used is “which
is” definitely not usable. The word “is” as used
in this definition of the scrap meant for singular
item i.e. “waste and scrap”. As stated above,
assessee is engaged in ship breaking activity

Judicial Analysis
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and as given to understand these items/products
in question are finished products obtained from
the activity. They constitute sizable chunk of
production done by ship breakers. Though such
products may be commercially known as
“scrap” they are definitely not “waste and
scrap”. The items in question are “usable as
such” and therefore does not fall within the
definition of scrap as given in of section
206C(1). Having said so, we restore the issue
to Assessing Officer with direction to grant
relief to assessee under the provision of 206C(1)
of Act, with regards to only sale of scrap arising
out of manufacturing activity in course of ship
breaking after providing due opportunity of
hearing to assessee.’

7. The finding of the tribunal has been upheld by
the Hon’ble High Court and the Hon’ble High
Court has made the following discussion on
the issue:

xxx…

8. A perusal of the paragraph-6 of the above
judgment, would indicate that certain items
generated out of ship breaking activity might
be known commercially as “scrap” but they
are not waste and scrap. These items are re-
usable as such, and therefore, would not fall
within the definition of “scrap” as envisaged in
the Explanation to section 206C(1). The
assessee has also contended that it was engaged
in the sale of MS pipe, iron which were
obtained from ship breaking industries. The
assessee himself has not generated any scrap
in manufacturing activity, as contemplated in
the Explanation. He was a trader. Therefore,
the assessee has not sold scrap as such. He has
sold the products resulted from ship breaking
activity, which are re-usable. Thus, the assessee
was not supposed to collect tax under section
206C of the Act. The ld. AO has erred in raising
the demand. I allow all appeals and delete
additions.

DCIT vs Gujarat Ambuja Exports Ltd. (ITA

xxx…

Nos. 1542 to 1545 /Ahd / 2013 & CO Nos.183
to186/Ahd/2013)

xxx..

5. After going through the rival submissions and
perusing the material on record, the remand
report and the case laws as relied upon by the
assessee, we find that the issue before us for
adjudication is whether the DOC, cotton waste
and maize husk is to be treated as ‘scrap’ or
‘waste’ within the meaning of definition
provided in Section 206C of the IT Act. Section
206C reads as under:-

xxx…

5.1 With respect to ‘scrap’ as in section 206C, the
Hon’ble ITAT, Ahmedabad happens to clarify
the definition of scrap in the case of Navin
Fluorine International Ltd. Vs. ACIT, 14 ITR
481 (Ahmedabad). The main portion of this
judgement is reproduced herein as under:

xxx..

5.2 According to this judgement, the ITAT-
Ahmedabad has held that waste and scrap are
one item and it is necessary to read waste and
scrap together. It is further pointed by the
Tribunal that waste and scrap is a singular item,
same arise out of the manufacturing/mechanical
working on the material and same is not usable
as such. It was also pointed out by the Tribunal
that fundamentally scrap and waste is small or
lesser quantity of material which is left after the
greater part is used in manufacturing process.
According to American dictionary, DOC is
defined as “the solid residue that is left after
certain oily seeds, such as cotton seeds and
linseeds have been pressed of their oil. It is ground
and used as cattle feed or fertilizer”. Further, in
an order by the Government of India namely
“The solvent extracted oil, De-oiled Meal and
edible Flour (Control) order of 1967' defines De-
oiled Meal (another nomenclature of DOC) as “
De-oiled Meal means the residue material left
over when oil is extracted by a solvent front any
oil bearing material. The plain reading of the

Judicial Analysis
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definition above indicates that it is a residue
material having enormous economic value due
to presence of proteins even upto an extent of
46%. The extent of DOC from the
manufacturing process is to the tune of 80-82%
by weight, meaning thereby, for 100kg of raw
material, about 80 kg of DOC is generated and
rest is oil. Most of the sale of DOC is towards
export sale and only a very small portion
constitutes a local sale which is not in dispute. A
plain reading of definition of scrap in light of
the judgement in the case of NavinFlourine
International Ltd (supra) would suggest that
scrap would include only such waste and scrap
which arises from manufacturing or mechanical
working of materials. Further, such scrap should
not be definitely usable as such. Accordingly, it
would not include in waste or scrap which either
does not arise or manufacturing or mechanical
working of materials which is usable as such.
As a corollary, the by-products generated from
manufacturing process are not covered in above
definition since same could be as such by other
consumers. To elaborate, perusal of
manufacturing process of DOC amply testifies
that the entire manufacturing process is designed
to obtain two main products which are usable
as such, namely, oil and DOC. This DOC which
is high in protein content is used as a fertilizer or
chicken feed or cattle feed. This DOC also is
pass through various other manufacturing stages
to suit the customers as is required by them. The
enormous economical value of DOC is testified
by the fact that more than 80% is generated and
out of such generation, around 90% is exported
to different countries. All the aforesaid facts
indicate that DOC is a by-product and it certainly
cannot be categorized as scrap and waste and it
has its own market value. Generally, the scrap is
either thrown out or sold at cheaper rate because
it cannot be used as raw material for
manufactured or different items. In the case of a
by-product, it has its own market value and can
be used as such. In view of above, we find that
the CIT (A) was justified in holding that the
Assessing Officer has erred in categorizing

DOC as scrap within the meaning of Explanation
to Section 206C of the Income-tax Act. This view
is also fortified by the decision in M/s. Priya Blue
Industries Pvt Ltd (supra).

xxx…

5.3.1 Considering all these facts above, we find that
that raw cotton is only a part of raw material
which is of lower quality (lower count cotton)
from which the thin yarn cannot be
manufactured such thick quality cotton was
separated at the initial warehousing stage and
sold off to other yarn manufacturers including
that for export. So, the CIT(A) was justified in
holding that such raw cotton does not arise from
manufacturing or mechanical working as it is
merely a segregation of raw material as was
pointed out by the assessee. Therefore, these
reasoned finding of the CIT(A) need no
interference from our side, which is confirmed.

5.4 Regarding Maize Husk (Fiber), the stand of the
assessee has been that it is a by-product and is
sold off commercially. The manufacturing
process suggests that the maize seeds are
processed and various products like maize
starch, blulan, gems, fiber (husk) and maize Oil
are produced. From maize starch, various value
added products like liquid glucose, dextrose,
maltos, sorbitol, etc are produced. Even maize
husk is a liquid or in a dry form after due
processing as per the requirement of the
customers. The percentages of husk as a by-
product is close to 10% and it is mainly used in
poultry farm, animal food and pharma
industries. Since maize husk fiber is itself
subjected to various manufacturing stages and
as enormous economic value, it is one product
manufactured and cannot be considered as a
waste or scrap within the manufacturing
process. In view of the above, the CIT (A) was
justified in holding that main husk is a by-
product and the same cannot be considered as
scrap and waste as provided in the Explanation
to Section 206C of the Income-tax Act.

❉ ❉ ❉

Judicial Analysis
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CA. Savan Godiawala
sgodiawala@deloitte.com

Import Data Processing and Monitoring
System (IDPMS)

In order to enhance ease of doing business and
facilitate efficient data processing for payment of
import transactions and effective monitoring thereof,
Import Data Processing and Monitoring System
(IDPMS) has been developed in consultation with
the Customs authorities and other stakeholders. The
details of IDPMS were advised to the AD
Category-I banks vide above mentioned A.P. (DIR
Series) Circular No.65 dated April 28, 2016.
IDPMS goes live with effect from October 10, 2016
and banks are directed to use IDPMS for reporting
and monitoring of the import transactions.

The User Acceptance Test (UAT) of IDPMS was
launched on August 19, 2016 and banks were
requested to login and familiarise themselves. AD
banks were also advised to be ready with data
related to all the outstanding import remittances as
per the message “outward remittances against
Import” to facilitate uploading of the same in
IDPMS.

A.P. (DIR Series) Circular No. 5, dated October
06, 2016

For Full Text refer to https://www.rbi.org.in/Scripts/
BS_CircularIndexDisplay.aspx?Id=10633

Review of sectoral caps and
simplification of Foreign Direct
Investment (FDI) Policy

The Central Government had reviewed the extant
FDI Policy on various sectors and has made
amendments in the Consolidated FDI Policy
Circular 2015 vide Press Note No. 6, 7, 8, 11 and
12(all of 2015 Series).

Excerpts of the salient features are as under:

a. “Sectoral cap”, i.e., the maximum amount
which can be invested by foreign investors in

an entity will include all types of foreign
investments, direct and indirect, regardless of
whether the said investments have been made
under Schedules 1, 2, 2(A), 3, 6, 8, 9 and 10 of
FEMA (Transfer or Issue of Security by
Persons Resident Outside India) Regulations,
2000. Foreign Currency Convertible Bonds
(FCCBs) and Depository Receipts (DRs)
having underlying of instruments which can
be issued under Schedule 5, being in the nature
of debt, shall not be treated as foreign
investment under such composite limit/cap.
However, any equity holding by a person
resident outside India resulting from conversion
of any debt instrument under any arrangement
shall be reckoned as foreign investment under
the composite limit/cap.

b. A company shall be considered as owned by
resident Indian citizens if more than 50% of
the capital in it is beneficially owned by resident
Indian citizens and/or Indian companies, which
are ultimately owned and controlled by resident
Indian citizens.

c. ‘Control’ shall include the right to appoint a
majority of the directors or to control the
management or policy decisions including by
virtue of their shareholding or management
rights or shareholders agreement or voting
agreement.

d. Foreign investment in LLP is permitted under
the automatic route if the LLP is engaged in
sector where 100% FDI is allowed and there
are no attendant FDI linked performance
conditionalities to the sector.

A.P. (DIR Series) Circular No. 6, dated October
20, 2016

For Full Text refer tohttps://rbi.org.in/Scripts/
BS_CircularIndexDisplay.aspx?Id=10648

FEMA Updates

28

29
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Investment by a Foreign Venture Capital
Investor (FVCI) registered under SEBI
(FVCI) Regulations, 2000

In order to further liberalise and rationalise the
investment regime for FVCIs and to give a fillip to
foreign investment in the startups, the extant
regulatory provisions have been reviewed. Any
FVCI which has obtained registration with SEBI
will not require any approval from RBI and can
invest in:

a) Equity or equity linked instrument or debt
instrument issued by an Indian company whose
shares are not listed on a recognised stock
exchange at the time of issue of the said
securities/instruments and engaged in any the
sectors prescribed in the circular:

b) Equity or equity linked instrument or debt
instrument issued by an Indian ‘startup’.

A.P. (DIR Series) Circular No. 7, dated October
20, 2016

For Full Text refer to https://rbi.org.in/Scripts/
BS_CircularIndexDisplay.aspx?Id=10649

Foreign investment in Other Financial
Services

At present, paragraph F.8 of Annex B to Schedule
1 of the Principal Regulations permits foreign
investment up to 100%, under the automatic route,
in Non-Banking Finance Companies (NBFCs)
engaged in the 18 activities listed therein. Such
investment is subject to the conditions, including
minimum capitalisation norms.

It has been decided to allow foreign investment up
to 100% under the automatic route in ‘Other
Financial Services’. Other Financial Services will
include activities which are regulated by any
financial sector regulator viz. Reserve Bank of
India, Securities and Exchange Board of India,
Insurance Regulatory and Development Authority,
Pension Fund Regulatory and Development
Authority, National Housing Bank or any other
financial sector regulator as may be notified by the
Government of India in this regard. Such foreign

investment shall be subject to conditionalities,
including minimum capitalisation norms, as
specified by the concerned Regulator/ Government
Agency.

A.P. (DIR Series) Circular No. 8, dated October
20, 2016

For Full Text refer to https://rbi.org.in/Scripts/
BS_CircularIndexDisplay.aspx?Id=10650

External Commercial Borrowings
(ECB) – Extension and conversion

It has been decided to simplify the process of
dealing with matured but unpaid ECB.

Under the extant ECB guidelines, designated AD
Category-I banks can approve requests from
borrowers for changes in repayment schedule during
the tenure of the ECB, i.e., prior to maturity
provided average maturity and all-in-cost are in
conformity with applicable ceilings/ norms. To
simplify the procedure relating to ECB, it has been
decided to delegate the powers to designated AD
Category-I banks to approve requests from
borrowers for extension of matured but unpaid ECB,
subject to the following conditions:

i. No additional cost is incurred;

ii. Lender’s consent is available;

iii. Reporting requirements are fulfilled.

A.P. (DIR Series) Circular No. 10, dated
October 20, 2016

For Full Text refer to https://rbi.org.in/Scripts/
BS_CircularIndexDisplay.aspx?Id=10652

Foreign Exchange Management
(Manner of receipt and payment)
Regulations, 2016

The synopsis of the new Regulations notified is as
under:

Manner of receipt in foreign Exchange:

(1) AD bank may receive foreign exchange by
way of remittance or by way of reimbursement
from his branch or correspondent outside India

FEMA Updates
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against payment for exports from India or
against any other payment in the manner
prescribed in the circular for (A) Members of
Asian Clearing Union (ACU); and for (B) All
countries other than those mentioned in (A)
above:-

A.P. (DIR Series) Circular No. 11 [(1)/14(R)],
dated October 20, 2016

For Full Text refer to https://rbi.org.in/Scripts/
BS_CircularIndexDisplay.aspx?Id=10653

External Commercial Borrowings
(ECB) by Startups

Parameters for considering an entity as a Startup
have since been published in the Official Gazette
on February 18, 2016 by the Government of India.
It is therefore decided to allow Startups to raise ECB
as per the framework prescribed in the circular.

A.P. (DIR Series) Circular No. 13, dated
October 27, 2016

For Full Text refer to https://www.rbi.org.in/Scripts/
BS_CircularIndexDisplay.aspx?Id=10667

External Commercial Borrowings
(ECB) – Clarifications on hedging

2. With a view to provide clarity on the on the
directionswith provisions of hedging in the
ECB framework, and bring uniformity in
hedging practices in the market so as to
effectively address currency risk at a systemic
level, the clarifications are issued in regard to
converage, tenor and rollover, and natural
hedge

A.P. (DIR Series) Circular No. 15, dated
November 07, 2016

For Full Text refer to https://www.rbi.org.in/Scripts/

Withdrawal of the legal tender character

BS_CircularIndexDisplay.aspx?Id=10682

of the existing and any older series
banknotes in the denominations of ¹  500
and ¹  1000

1. Attention of Authorised Persons is invited to
the Government of India Notification published
in the Gazette of India vide S.O.3408(E) dated
November 08, 2016, according to which the
legal tender character of the existing and any
older series banknotes in the denominations of
¹  500 and ¹  1000 stands withdrawn with effect
from the midnight of November 8, 2016 subject
to acceptance as legal tender upto November
11, 2016 for transactions specified in the
circular.

A.P. (DIR Series) Circular No. 16, dated
November 09, 2016

For Full Text refer to https://www.rbi.org.in/Scripts/
BS_CircularIndexDisplay.aspx?Id=10685

Issue of Pre-Paid Instruments to foreign
tourists

Upon withdrawal of the legal tender character of
the existing and any older series banknotes in the
denominations of ¹  500 and ¹  1000, in order to
avoid any inconvenience to foreign tourists,
Authorized Persons may issue Pre-paid instruments
to them in terms of the instructions issued by
Department of Payments and Settlement System,
Reserve Bank of India, in exchange of foreign
exchange tendered.

A.P. (DIR Series) Circular No. 17, dated
November 11, 2016

For Full Text refer to https://www.rbi.org.in/Scripts/
BS_CircularIndexDisplay.aspx?Id=10699

❉ ❉ ❉
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Service Tax Decoded

Online Information and Database Access or
stRetrieval Services Amendments w.e.f. 1

December, 2016
thUp to 30  November, 2016, services of Online

Information and Database Access or Retrieval
Services (OIDAR) are covered under Rule 9(b) of
the Place of Provision of Services Rules, 2012 and
hence a Place of Provision of OIDAR service is
location of the service provider. Hence, if service
providers are located outside India, Place of
Provision will be outside India and hence such
services are not subject to service tax and hence no
tax is payable on such services. Similarly, if OIDAR
service provider is located in taxable territory, such
services are subject to tax even if it is provided to
the person located outside India and such service
provider are required to pay service tax thereon. It
is so irrespective of the fact that they are receiving
their consideration in foreign exchange.

stHowever, w.e.f. 1  December, 2016 certain changes
are made in respect of the OIDAR services and
discussed in this article.

1. Definition of the OIDAR was provided as
providing data or information, retrievable or
otherwise, to any person, in electronic form
through a computer network in Rule 2(l) of
the Place of Provisions of Services Rules, 2012.

stHowever, w.e.f. 1  December, 2016 scope of
definition of made widens and it is defined at
Rule 2(1)(ccd) of the Service Tax Rules, 1994
as follows.

‘(ccd) “online information and database access
or retrieval services” means services whose
delivery is mediated by information technology
over the internet or an electronic network and
the nature of which renders their supply
essentially automated and involving minimal
human intervention, and impossible to ensure

in the absence of information technology and
includes electronic services such as,-

(i) advertising on the internet;

(ii) providing cloud services;

(iii) provision of e-books, movie, music,
software and other intangibles via
telecommunication networks or internet;

(iv)  providing data or information, retrievable
or otherwise, to any person, in electronic
form through a computer network;

(v) online supplies of digital content (movies,
television shows, music, etc.);

(vi) digital data storage; and

(vii)online gaming;’

2. From the above definition it can be seen that
the definition is very wide as compare to earlier
definition. Above definition is in two parts. First
part explains the OIDAR and second part
specifically includes various services like
Internet Advertising, cloud services, online
gaming etc. even if it can’t be covered in second
part. From the first part it is clear that services
whose delivery are mediated by information
technology over the internet or an electronic
network and the nature of which renders their
supply essentially automated and involving
minimal human intervention, and impossible
to ensure in the absence of information
technology are OIDAR services. Thus,
following all three conditions are required to
be satisfied for any services if it is to be
classified as OIDAR services.

I. Delivery is mediated by the information
technology, over the internet or an
electronic network.
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II. Nature of supply renders their supply
essentially automated and involving
minimal human intervention.

III. It is impossible to ensure rendition of such
service in absence of information
technology.

3. Entry No. 13 to Circular No. 202/12/2016-
Service Tax dated 09/11/2016 list outs
following services which can’t be considered
as OIDAR services.

a. Supplies of goods, where the order and
processing is done electronically

b. Supplies of physical books, newsletters,
newspapers or journals

c. Services of lawyers and financial
consultants who advise clients through
email

d. Booking services or tickets to
entertainment events, hotel
accommodation or car hire

e. Educational or professional courses, where
the content is delivered by a teacher over
the internet or an electronic network (in
other words, using a remote link)

f. Offline physical repair services of
computer equipment

g. Advertising services in newspapers, on
posters and on television.

4. Place of Provision of service in case of OIDAR
service is shifted from the location of the service
provider to the location of the service recipient.
Rule 9(b) is omitted from the Place of Provision
of Services Rules, 2012 and thus, OIDAR
services will be now covered under Rule 3 of
the said rules and hence Place of Provision will
be location of the recipient of the OIDAR
services. Further, definition of OIDAR service
is also replaced with new definition, provided
in Rule 2(1)(ccd) of the Service Tax Rules,
1994 as discussed in earlier paragraph.

5. Effect of the above amendment is that now if,
provider of OIDAR services is located in

taxable territory and services are provided to
person located outside taxable territory, such
services will not be subject to service tax w.e.f.
01/12/2016. It will be so irrespective of the fact
that whether consideration is received in
convertible foreign exchange or not. Further, if
services are provided by the person located in
the non-taxable territory but received by the
person located in taxable territory, such services
will be subject to service tax.

6. Now, as above services are made taxable, but
service provider is located outside taxable
territory, liability to pay service tax is fastened
as follows.

a. If services is provided to Non-Assessee
Online Recipient, service provider himself
is liable to pay service tax (i.e. B2C
transactions under Normal Charge); and

b. If service is provided to any other person,
person receiving such service is liable to
pay service tax (i.e. B2B transactions under
Reverse Charge).

7. Rule 2(1)(ccba) of Service Tax Rules, 1994
defines Non-Assessee Online Recipient as
Government, a local authority, a governmental
authority or an individual receiving online
information and database access or retrieval
services in relation to any purpose other than
commerce, industry or any other business or
profession, located in taxable territory.

8. In the case of B2C transactions, service
provider located outside taxable territory is
required to pay service tax. As service provider
is located outside taxable territory but he is liable
to pay service tax, it has been provided that;

a. If any person located in taxable territory is
representing such service provider for
any purpose in the taxable territory, that
representative shall be the person liable for
paying service tax [Third Proviso to Rule
2(1)(d)(ii) of the Service Tax Rules, 1994];

b. If service provider doesn’t have any
representative or physical presence in

Service Tax Decoded
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the taxable territory, he may appoint any
person in taxable territory for the purpose
of paying service tax and such person shall
be liable for paying service tax [Fourth
Proviso to Rule 2(1)(d)(ii) of the Service
Tax Rules, 1994];

c. If service is provided through Intermediary,
such intermediary will be the person
liable to pay service tax and not the
service provider located in non-taxable
territory. However, intermediary will not
be liable to pay service tax if he satisfies
all of the following conditions.

i. The invoice or customer’s bill or receipt
issued or made available by such
intermediary taking part in the supply
clearly identifies the service in
question, its supplier in non-taxable
territory and the service tax registration
number of the supplier in taxable
territory;

ii. The intermediary involved in the
supply does not authorise the charge
to the customer or take part in its charge
i.e. intermediary neither collects or
processes payment in any manner
nor is responsible for the payment
between the non-assessee online
recipient and the supplier of such
services;

iii. The intermediary involved in the
supply does not authorise delivery;

iv. The general terms and conditions of
the supply are not set by the
intermediary involved in the supply
but by the service provider.

9. In the case of B2C transactions, person liable
to pay tax, i.e. service provider located in non-
taxable territory, its representative in taxable
territory or its agent appointed for the payment
of service tax, as the case may be has to apply
for the registration in the Form ST- 1A and will
be granted registration in Form ST-2A. They

are also required to file half yearly return in the
Form ST-3C specifically prescribed for them.

10. Although such service provider or his
representative or his agent is made liable to
obtain registration, pay service tax, file returns
and comply with provisions of the Finance Act,
1994, it will be difficult for the service tax
administration to handle them as they are
located outside the taxable territory and it will
be a question how service tax department is
going to enforce service providers, particularly
unorganised service providers,  located in other
countries where law of land will prevail and
not the Indian law.

11. In the case of B2B transactions, liability to
pay service tax is on the recipient of the service
i.e. there is no change in the case of B2B
transactions which were subject to Reverse
Charge Mechanism (RCM) before amendment
and will be subject to RCM even after
amendment.

12. However, it may be noted that as Place of
Provision of supply in the case of OIDAR
services is changed from the location of the
supplier to the location of the recipient, recipient
of the OIDAR services were not liable to pay
service tax as such services were not subject to
service tax at all and applying RCM was not
arising in such situation. However, w.e.f. 01/
12/2016, such business recipients are required
to pay service tax on receipt of OIDAR
services.

13. Similarly, Indian service providers, providing
OIDAR services were liable to pay service tax
on services provided to person located in
non-taxable territory upto 30/11/2016 and
w.e.f. 01/12/2016 no tax is payable on such
services.  Further, subject to certain conditions
they are also eligible for the refund of the
service tax paid on input services they have
used for providing output services as their
output services may be considered as export of
services.

❉ ❉ ❉

Service Tax Decoded
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Coastal Gujarat Power Ltd. vs. CST,
Mumbai - I CESTAT, Mumbai

Facts:-

The appellant in the present case borrowed funds
for their ultra mega power project under the ECB
scheme from ADB and IMF. Department raised
demand under banking and Financial Service under
Section 66A of the Finance Act, 1994.

Held:-

The Hon’ble CESTAT held that the immunities
granted under ADB/IMF will prevail over the taxing
provisions made under Section 66 of the Finance
Act, 1994. According to CESTAT it was guided
by two important considerations, both of which
flow from the mandate to respect and honour
international commitment more particularly, when
they have force of law to arrive at this conclusion.
According to the Tribunal, the immunity granted
under the respective statute is sufficiently broad to
cover all direct and indirect taxes and in that context
the restriction in the proviso has to be interpreted
literally and not liberally in favour of revenue. The
Hon’ble CESTAT also held that once the immunity
is granted to service provider the tax cannot be
indirectly collected from the recipient of service.
Accordingly, the appeals were allowed.

Godfrey Philips India Ltd. vs. CCE,
Mumbai-I CESTAT, Mumbai

Facts:

The appellant were undertaking the following
activities:-

(i) Manufacture of dutiable goods

(ii) Manufacture of goods exempt under
Notification No.64/95-Central Excise; and

(iii) Trading of goods.

Service Tax -
Recent Judgements

The appellant was availing credit on various input
service including services common to all the above
activities. The appellant opted for reversal of cenvat
credit under Rule 6(3)(i) of the Cenvat Credit Rules,
i.e. 6% of the value of exempted goods so far as
activity (ii) is concerned. The said option was
exercised post 1-4-2011. The appellant has not
made any reversal with respect to activity (iii) above
i.e. trading of goods neither pre 2011 nor post 2011.

Following objection were raised by the department:
- (i) The appellant has already opted for Rule 6(3)
(i) of the Cenvat Credit Rules, 2004 with respect
to exempted goods hence the same options is to be
exercised for the purpose of reversal for trading of
the goods also. (This issue was only pertaining to
period post 1-4-2011) (ii) For the period prior to 1-
4-2011, reversal of CENVAT credit on trading of
goods will be made on proportionate basis and for
such reversal, the value of exempt services will be
the total turnover of the trading goods and not the
margin.

Held:

The Hon’ble Tribunal held that (i) The provisions
of Rule 6(3) provides for opting of only “any one
of the options”. Having opted for option under
6(3)(i) i.e. reversal under specified % of exempted
goods, the appellant cannot apply proportionate
formula for trading of goods. (ii) The formula
prescribed after 1.4.2011 is also not correct as in
numerator it considers margin in case of trading of
goods whereas in denominator it takes total turnover
in case of manufacture of goods (iii) In any case,
the appellant is suggesting a formula which will
apply only on common input services whereas the
formula provided after 1.4.2011 provides for taking
total cenvat credit. Hence, the formula provided
after 1.4.2011, cannot be applied for the period prior
to 1.4.2011. (iv) In absence of any formula,
reasonable basis has to be arrived at which in the
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present case can be the value of total turnover of
trading of goods considering the nature of services
involved in the present case. (v) Rule 6(5) provided
that entire credit will be allowed even if services
are used in taxable as well as the exempted services.
However, trading of goods is not an exempt service
pre 1.4.2011 and reversal has to be made under
Rule 3(i) of CCR, 2004, therefore entire credit of
service specified in Rule 6(5) of CCR, 2004 is not
allowable.

HDFC Standard Life Insurance Co. Ltd.
vs. CCE, Mumbai - II CESTAT,
Mumbai

Facts:-

The appellant were engaged in providing Life
Insurance Services. Rule 2(1)(d)(iii) of Service Tax
Rules, 1994 specifies that in relation to insurance
auxiliary service provided by insurance agent, the
service tax is payable by life insurance company.
In pursuance to this rule, the appellant paid service
tax on the commission paid to insurance agents.
However, the appellant also recovered a portion of
the service tax from the commission payable to the
Insurance Agents.

Held:-

The Hon’ble CESTAT held that provisions of
Section 73A(2) will not apply in the present case
as it will apply only in cases where tax is not payable
and it is collected from any person. (ii) Provisions
of Section 73A(1) will also not apply in the present
case as the appellant merely recovered a portion of
the tax paid by them to the Government and not
anything over and above the tax so paid. (iii) There
is no explicit provision in the Finance Act, which
bars that tax paid to the government cannot be
recovered from any other person. Accordingly, the
appeals were allowed.

Ebiz.Com Pvt. Ltd. vs Union Of India
& Others. (2016) HC Delhi, W.P.(C) No.
756.

Facts:-

Service tax collected but not deposited. Department
concluded that from the years 2011-12 till 2015-16

(till 6-1-2016) the petitioner had wrongly availed
of exemption (under Notification No. 26/2012-
S.T., dated 20-6-2012) from payment of service tax
on some of the services provided by claiming to be
a “tour operator” and had avoided payment of
service tax. The DGCEI stated in the remand
application that assessee had not remitted service
tax collected from the customers and had thereby
committed an offence punishable under section
89(1)(ii) of the Finance Act, 1994.Assessee prayed
that no coercive steps be taken against it.

Held:-

It was not clear from the notes prepared by DGCEI
that prior to going in for the extreme measure of
arresting MD of assessee, the DGCEI examined
the entire previous records of assessee and in
particular, the assessments in relation to the years
2011-12 onwards. In particular, it was not clear
whether the DGCEI was conscious of the pending
proceedings and show cause notices issued by the
CST under section 73(1) of the Finance Act, 1994
and the proceedings consequent thereto. This aspect
was significant since the invocation of the powers
of arrest without warrant under section 90(1) read
with section 89(1)(ii) of the Finance Act, 1994 pre-
supposed the arrival of a satisfaction regarding the
assessee having collected service tax but failing to
pay to the Department as envisaged in section
89(1)(d) thereof. In the circumstances, the Court is
satisfied that the assessee had made out a prima
facie case and accordingly an interim direction was
issued restraining the DGCEI from taking any
further coercive action against assessee or any of
its officers or employees till the next date of hearing.

Magarpatta Township Development &
Construction co. Ltd. Vs. CCE,
(CESTAT -2016 Mumbai)

Facts:-

The issue involved in this case is regarding the
Service Tax liability under the Technical
Consultancy Services. Appellant herein had
engaged services of foreign architect for designing
and planning of various commercial building and
paid an amount to such foreign architect as

Service Tax - Recent Judgements
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consultancy charges. Revenue is of the view that
as per provision of Section 66(A) of the Finance
Act, 1994, appellant is required to discharge the
Service Tax liability under Reverse Charge
Mechanism on the amount paid. Both the lower
authorities did not agree with the contention raised
by the appellant and held that the appellant having
discharged the Income Tax liability on the amount
so paid, Service Tax liability arises on the Income
Tax amount deducted as TDS and paid to

Held:-

The Mumbai tribunal held that on a plain reading

Government of India.

of the service tax law as applicable at the time being
in force, it appears that service tax liability should
be discharged on the amount billed by the service
provider. Accordingly, since the amount billed by
the foreign service provider in the present case was
net of TDS and the TDS amount was borne by the
service recipient. Hence, such TDS amount would
not be liable to service tax under a Reverse Charge
Mechanism.

❉ ❉ ❉

The ratio in case of Vodafone International Holdings
B. V. was applicable to facts of the present case
since acquiring of controlling interest in the
company does not bear any income or expenditure,
to be assessed or not to be allowed.

Since the interest was paid on borrowed funds for
acquiring the shares of a company and the dividend
income was taxable during the year under
consideration, the interest was allowable as
deduction u/s. 57(iii) or u/s. 36(1) (iii) of the Act.

In the case of Pistabai Kothari, the Tribunal relied
on the decision of Supreme Court in the case of
Vodafone where it was held that the controlling
interest forms an inalienable part of the share itself
and it cannot be traded separately unless otherwise
provided by the statue. Accordingly, the Tribunal
did not accept the contention of the tax department
that the main purpose for making investment was
to acquire controlling interest in the company and
not to earn dividend. Consequently, the Tribunal
held that the interest paid on borrowed funds for
acquiring controlling interest, of a company is
allowable as deduction u/s. 57(iii) or u/s. 36(1)(iii)
of the Act.

contd. from page 522 Controversies

In the case of Off Shore India Ltd., the Calcutta
Tribunal held that the motive to acquire the
controlling interest of a company by acquiring shares
of such company by the taxpayer was a wholly
irrelevant consideration for judging allowability of
interest payment on borrowings u/s. 57(iii) of the
Act. Accordingly, the interest paid by the taxpayer
on borrowings for purchasing shares was allowable
as deduction even though no dividend was received
on those shares during the year under consideration.

In the case of Model Manufacturing Co. (P) Ltd.
the Calcutta High Court held that though ultimate
motive of the taxpayer might have been to acquire
controlling interest, yet immediate purpose for
acquisition of shares was to earn income from
dividends thereof and therefore, the taxpayer was
entitled to deduction u/s. 57 of the Act. Further, the
Mumbai Tribunal in the case of Ultramine &
Pigments Ltd. held that interest on borrowings made
for acquiring shares in Malaysian company along
with controlling interest is allowable u/s. 57(iii) of
the Act.

❉ ❉ ❉

Service Tax - Recent Judgements
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Check-post- Detention and seizure
Swiss Deziner Tiles V. State of Gujarat
and others reported in  95 VST 328(Guj)

Background of the case:

The petitioner, engaged in the business of trading
in ceramic tiles sent the goods from Morbi to
Vadodara through a truck pursuant to a receipt of
an order from Vadodara. When the truck was
passing through Naroda Gujarat Industrial
Development Corporation near Ahmedabad, it was
detained by the VAT authorities and a memo was
issued to the driver of the truck on the ground that
he did not submit the required documents for the
goods in the truck. On a writ petition:

Held that , allowing the petition, that the order of
detention and seizure of the truck and the goods
had been passed in exercise of powers under sub-
section (4) of section 68 of the Gujarat Value Added
Tax Act. It was an admitted position that the truck
had been detained at a place other than the check-
post or barrier. Evidently therefore, the respondent
who passed the order of seizure and detention of
the truck and goods was not an officer-in-charge
of a check-post or barrier as contemplated under
sub-section (4) of section 68 of the Gujarat Value
Added Tax Act. Under the circumstances, the
impugned action of the vat authorities in detaining
and seizing the truck with the goods in question
was clearly without any authority of law, and
therefore, could not be sustained.

Check-post-officer not entitled to go into
nature of transactions.
HCL Infosystems Ltd. V. State of Punjab
reported in  95 VST 394(P & H)

Background of the case:

The appellant-dealer entered into a contract as
turnkey hardware and service provider with an

entity under the Department of School Education,
Government of Punjab to provide computers to
different schools, on lease, maintenance and transfer
basis for a period of five years. The consignment
was supplied through the trucks from Uttarakhand
to Jalandhar. On the way at the check-post the
goods were declared but penalty of Rs. 38,77,337
was levied on the dealer on the ground that the
documents were not genuine and proper. The appeal
of the dealer was dismissed by the Deputy Excise
and Taxation Commissioner (Appeals)-cum-Joint
Director (Investigation). In further appeal, the
Tribunal recorded that following issues, arose for
consideration: (1) whether the invoice issued by the
company was as per rules of procedure, (2) whether
the invoice issued by the company was a sale in
favour of the schools or conferred a right to use
only and it does not amount to sale, (3) whether the
transfer of goods was an inter-State sale or stock
transfer by the dealer to the THSP not subject to
taxability by the State, where the goods were to be
installed, (4) whether there was an involvement of
tax of Punjab State, (5) whether the constitution of
THSP and the appellant was the same and whether
the goods were sent as stock transfer under the
orders of the head office. The Tribunal set aside
the orders passed by the authorities below and
remitted the matter back to the Assistant Excise and
Taxation Commissioner (Export), for fresh decision
after answering the issues as noticed in the order
passed by the Tribunal. On appeal:

Held that, allowing the appeals, that the issues were
regarding determination of nature of transactions.
Proceedings under section 51 of the Act are
summary in nature. The officer at the check post
cannot determine the nature of transaction, that
being the job of the regular assessing authority.
Accordingly, the proceedings initiated for levy
penalty under section 51 of the Act were to be
quashed.

VAT - From the Courts
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Defective Notice
Bhagwati Traders and another V. State
of Gujarat and another reported in  95
VST 321 (Guj )

Background of the case:

The first petitioner is a sole proprietary firm carrying
on business of trading in dry-fruits and other edible
goods and other items. The second petitioner is a
company registered under the provisions of the
Companies Act, 1956 and is, inter alia, engaged in
the pan-India business of commer- cial transportation
of goods, including edible goods, for various
parties. Pursuant to an order placed by M/s. Sri
Bheron Traders based in Navi Mumbai,
Maharashtra, the first petitioner availed of the
services of the second petitioner for transportation
of 21,350 kilograms betel-nuts from Delhi to Navi
Mumbai, Maharashtra. Accordingly, the truck
bearing regist- ration No. HR-55-T-7187 was
loaded with the aforesaid goods at Delhi. It is the
case of the petitioner that the lorry receipt issued
clearly showed that the consignor was M/s.
Bhagwati Traders, Delhi and the consignee was M/
s. Sri Bheron Traders, Navi Mumbai, Maharashtra
and it was a door delivery to the consignee’s
address. It is further the case of the petitioners that
for reasons best known to him, Shri Nysuddin
Asuddin Mev, the driver of the said truck, took the
route via Changodar, Ahmedabad on the way from
Delhi to Navi Mumbai and hence, on March 22,
2016, the truck entered the State of Gujarat at
Shamlaji check-post. It is the case of the petitioners
that the truck was not stopped at the entry check-
post by the authorities and the driver also forgot to
get the transit pass in form 405 (under rule 52 of
the Gujarat Value Added Tax Rules, 2006). On
March 22, 2016, the truck was stopped at
Changodar road by the authorities, who issued a
notice at 2:45 p.m. on the same day, whereby the
driver was asked to produce the invoice, lorry
receipt and appropriate forms by 3.40 p.m. on the
same day. According to the petitioner, the driver
was able to produce the invoice and lorry receipt
which clearly showed that the goods were only in
transit in the State of Gujarat. However, the driver

was unable to produce Form 405 in respect of transit
through the State of Gujarat, since he had forgotten
to get it issued at the entry check-post. The invoice,
lorry receipt, registration certificate of the truck and
the driver’s licence were taken in custody by the
second respondent. It is the case of the petitioners
that immediately there- after, the second respondent
passed the detention order dated March 22, 2016
under section 70A(2) of the Gujarat Value Added
Tax Act, 2003 detaining the goods loaded in the
truck No. HR-55-T-7187, at 4 p.m. Being
aggrieved, On a writ petition:

Held that, allowing the petition, that the detention
order contained several blanks. It stated that the
vehicle was stopped under section 67(6) of the Act,
whereas the Assistant Government Pleader, under
instructions, had stated that no action was taken
under sub-section (6) of section 67 of the Act, as a
search warrant was required to be obtained for the
purpose of carrying out search under sub-section
(6) of section 67 of the Act. The detention order
also stated that a notice was issued and served upon
the transporter: however, there was a blank
thereafter. Evidently therefore, no notice was issued
to or served upon the transporter. In the entire
detention order, there was nothing whatsoever to
indicate the nature of the documents which were
not produced by the driver. The detention order was
in a cyclostyled form and contained several blanks
and nothing was stated as to the nature of non-
compliance on the part of the petitioners. Moreover,
the notice under section 70A of the Act came to be
issued at 2.45 p.m. to the driver of the vehicle calling
upon him to respond to it at 3.40 p.m. Evidently
therefore, no reasonable opportunity of hearing had
been given to the petitioners prior to the passing of
the detention order. Under the circumstances, the
detention order also suffered from the vice of breach
of the principles of natural justice. Moreover, it
suffered from total lack of application of mind on
the part of the officer. Thus, the detention order
could not be sustained.

❉ ❉ ❉

VAT - From the Courts
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GST and VAT Judgments and Updates

[I] Important Notifications/Circulars:

The Under Secretary of Gujarat Government
thhas issued a Notification dated 28  Nov. 2016

under which it has been instructed that the Input
Tax Credit shall be reduced to Nil when Natural
Gas resold in the course of Interstate Trade and
Commerce. The gist of the Notification is as
under.

VAT - Judgements
and Updates

Now, therefore, in exercise of the powers
conferred by sub-section (6) of section 11 of
the Gujarat Value Added Tax Act, 2003 (Guj.
1 of 2005), the Government of Gujarat hereby
amends the Government Notification Finance
Department No. (GHN-14) VAT – 2010-S

TH11(6)(2) DATED THE 29  June, 2010 as
follows, namely –

In the schedule appended to the said
notification after the entry at serial No. 5, the
following entry shall be added, namely –

Entry Description Non-entitlement of Restrictions and conditions if any
No. of goods tax credit whether

whole or partial

6 Natural Gas Whole of Tax The input tax credit shall be reduced when sold/resold
in the course of inter-state trade and commerce or
consigned or dispatched for branch transfer or to agent
outside the State.

[II] Important Judgments:

[1] Hon. GVAT Tribunal in case of KGN
Industries Ltd.

Issue:

[i] In case of demand only against the penalty,
the appeal can be admitted without the
payment of preliminary pre-deposit.

The case is regarding Stay of India and
interesting discussion is done by the Hon.
Tribunal. The gists of the important
paragraphs are reproduced hereunder for
the benefit of the readers.

The Gujarat Sales Tax Act, 1969 was
enacted for the purpose of levy of tax on
the sale of purchase of certain goods in
State of Gujarat. The VAT Act repealed the
said Act with effect from 01.04.2006.

Section 65 of the Gujarat Sales Tax Act,
1969 provided for appeal. Section 65(4)
of the said Act provided that no appeal
against an order of assessment with or
without penalty or against an order of
imposing penalty shall ordinarily be
entertained unless such appeal is
accompanied by satisfactory proof of
payment of tax with or without penalty or
the payment of the penalty in respect of
which an appeal has been preferred.
Section 73 of the Vat Act provides for
appeal. Section 73(4) of the Vat Act
provides that no appeal shall ordinarily be
entertained unless such appeal is
accompanied by satisfactory proof of
payment of the tax in respect of which an
appeal has been preferred.
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On reading of these two provisions, it
becomes clear that ion the earlier Act for
entertainment of an appeal satisfactory
proof of payment of tax with or without
penalty or the payment of penalty in respect
of which appeal was preferred was a
precondition. Proviso to the section
provided for entertainment of appeal
without payment of tax with penalty (if
any) or of penalty whereas section 73(4)
but the Vat Act provides for satisfactory
proof of payment of tax for entertainment
of appeal. Proviso to the section 73(4)
provides that an appellate authority may
entertain an appeal against assessment
order without payment of tax with penalty
(if any). In the decision of Casio India
Company Pvt. Ltd. (supra) the court
observed that proviso should be normally
construed as nullifying the enactment or
as taking away completely a right
conferred. In the decision of Ambaji
Physiotherapy College managed by
Ambaji Education (supra) similar
observation is made. In the decision of M.
J. Babu (supra) and S. R. and Company
(supra) the court has observed that when a
section mentions word ‘tax’ and ‘penalty’
and word ‘interest’ is absent, deposit of
interest cannot be made condition precedent
for the entertainment of appeal. In the
present case it appears that the demand
made is largely of penalty. Therefore pre-
deposit of penalty amount cannot be made
a condition for entertainment of appeals as
such interpretation of proviso would nullify
the enactment of section 73(4) of Vat Act
which provides for payment of tax only.

The assessment order indicates that Rs.
63,34,918/- have been realized against the
total demand of Rs. 2,57,12,208/- for
assessment year 2008-09 and Rs, 9,57,831/
- for assessment period 01.04.2009 to
10.11.2009. It also appears that the
demand raised by Ld. Assessing Authority
is largely of penalty and the Ld. First

Appellate Authority imposed condition of
pre-deposit of 20% of that amount.
Considering the amount recovered from
the appellant against the demand raised, it
is more than 10% of the total demand.
Therefore, also appeals are required to be
entertained without condition of pre-
deposit.

It is also required to be considered that in
the earlier round of litigation the Tribunal
had admitted the Second Appeals without
any condition of pre-deposit. There is
nothing to deviate from the stand taken by
the Tribunal in earlier round of litigation.

In view of the above as the demand raised
by the department is largely towards
penalty and the appellant has made
payment of about 10% of total demand of
penalty and also considering the fact that
in the earlier wound of litigation the Second
Appeals were admitted without condition
of pre-deposit. Recovery proceedings are
required to be stayed without any condition
of pre-deposit.

The Learned Advocate for the appellant
also relied upon several judgments in
support of the condition that no penalty can
be levied under section 31(3) and 31(4) of
the Vat Act but these judgments are not
relevant at this stage of admission of
appeals as the First Appellate Authority has
not decided the first appeals on merit. In
view of the above discussion the second
appeals are admitted and recovery
proceedings are stayed till final disposal of
these appeals without any condition of pre-
deposit.

The registry is directed to place the matter
for regular hearing in due course.

❉ ❉ ❉
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Mergers and
Acquisition Corner

1. Samsung to acquire IITian-led JBL,
Harman Kardon audio systems maker for

1$8 bn

South Korean electronics giant Samsung
Electronics Co. Ltd said it would buy US auto-
suppliers firm Harman International Industries,
which owns brands such as JBL, Harman
Kardon and AKG, for $8 billion in an all-cash
deal. Harman offers connected car solutions and
currently more than 30 million vehicles are
equipped with its car and audio systems,
including embedded infotainment, telematics,
connected safety and security. With this
transaction, Samsung will get a significant
presence in the large and rapidly growing
market of connected technologies, particularly
automotive electronics, which has been a
strategic priority for Samsung. The chairman
and chief executive of Harman International is
Dinesh Paliwal, an Indian Institute of
Technology Roorkee alumnus. Paliwal, who
was born in Agra in Uttar Pradesh, holds a
master’s in chemical engineering from IIT
Roorkee and an MBA from Miami University
in the US.

“They have entered into a definitive agreement
under which Samsung will acquire Harman for
$112.00 per share in cash, or a total equity
value of approximately $8 billion,” Samsung
said in an official blog dated November 14.
Nearly 65% of Harman’s $7 billion of reported
sales during the 12 months ended 30 September
2016 is automotive-related. Its order backlog
for this market as of 30 June 2016, was around
$24 billion.”Harman complements Samsung in
terms of technologies, products and solutions,
and joining forces is a natural extension of the
automotive strategy we have been pursuing for

some time,” said Oh-Hyun Kwon, vice
chairman and chief executive officer of
Samsung Electronics. ”Harman’s track record
of rapid growth fueled by technology
leadership and an unmatched automotive order
pipeline reflects its commitment to innovation
and customers,” Kwon said.The South Korean
behemoth will gain access to Harman’s 8,000
software designers and engineers who are
unlocking the potential of the Internet of Things
(IoT) market. ”Combining Samsung’s strengths
in leading-edge displays, connectivity and
processing solutions with Harman’s technology
leadership and longstanding customer
relationships will enable original equipment
manufacturers (OEMs) to provide new
offerings for their customers,” Paliwal said in
the blog.

The buyout price represents a premium of 28%
based on Harman’s closing stock price on
November 11, 2016 and a 37% premium to
Harman’s 30 calendar day volume weighted
average price ended 11 November 2016.
Samsung said the agreement has been
unanimously approved by the boards of both
companies. The transaction, which is subject
to approval by shareholders of Harman, is
expected to close in the middle of next calendar
year. Besides JBL, Harman Kardon and AKG,
Harman’s leading brands and audio systems
include Mark Levinson, Lexicon, Infinity and
Revel.

2. Siemens to Buy U.S. Software Maker
2Mentor for $4.5 Billion

Siemens AG agreed to buy Mentor Graphics
Corp. for $4.5 billion in its biggest acquisition
since 2014 as the German engineering
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companyextends its industrial software
capability. Siemens will pay $37.25 a share in
cash for Wilsonville, Oregon-based Mentor, the
industrial giant said in a statement. That’s 21
percent above the closing price on Friday.
Elliott Management Corp., which owns 8.1
percent of Mentor’s shares, backs the offer,
Siemens said. The deal follows Siemens’s $970
million January purchase of U.S. computer-
program maker CD-adapco of the U.S. as Chief
Executive Officer Joe Kaeser seeks to grow
the digital business as part of a retreat from
consumer-oriented products to focus on
industrial applications. Mentor isthe biggest
acquisition announced by the Munich-based
company since it agreed to buy Dresser-Rand
Group Inc. for $7.6 billion. For its part, Mentor
was under pressure to increase shareholder
value from activist investor Elliott, which
doubled its stake in September. “The footprint
of Mentor Graphics will allow us to reach a lot
more customers,” Siemens software executive
Chuck Grindstaff said on a conference call.
“This offers a unique opportunity to design
products in a more holistic way.” Savings
Forecast.The asset is a perfectfit and will set
the pace in the industry, Siemens Chief Financial
Officer Ralf Thomas said on the call, adding
that there will be some job cuts resulting from
the combination. Cost savings of more than 100
million euros ($108 million) per year are
expected by the fourth year of ownership,
Thomas said. Mentor shares surged 19 percent
to $36.47 in trading before U.S. exchanges
opened. Siemens rose 0.9 percent to 109.15
euros in Frankfurt, extending the year’s gain to
21 percent.The agreed price isn’t overly
expensive and will make Siemens more
competitive in the industrial software business,
German brokerage BaaderHelvea said in a note
to clients. The value of the transaction includes
net debt.

The purchase is expected to boost Siemens’s
earnings before interest and taxes by more than

100 million euros within four years of closing
and will contribute to earnings per share within
three years, the company said. Siemens’s digital
factory unit, which will house Mentor after the
deal closes, contributed 10.2 billion euros to
Siemens’ 79.6 billion euros of revenue in the
financial year through September, according to
data compiled by Bloomberg.

Mentor sells software and hardware used to
design electronics for the semiconductor,
automotive and transportation industries. The
company reported a loss of $10 million in the
six months ended July 31, compared with profit
of $21 million in the same period last year,
according to regulatory filing. The company
forecast revenue of $1.22 billion for the 12
months through January. Under Kaeser,
Siemens has pushed deeper into software
applications that are crucial to run its industrial
equipment. At the same time, Siemens is
simplifying its sprawling portfolio, and the
company announced last week that it wants to
list its health-care subsidiary, among the biggest
makers in the world of diagnostics and imaging
equipment. Elliott, run by billionaire Paul
Singer, said when it raised its stake it saw
numerous opportunities to boost Mentor’s
“deeply undervalued” shares and had started
talks with the company’s management and
board. The acquisition is a “great outcome” for
Mentor shareholders as the company will
benefit from Siemens’s increased scale and
greater resources, portfolio manager Jesse Cohn
said in e-mailed comments. The agreement
comes almost six years after activist investor
Carl Icahn unsuccessfully pushed for a sale of
Mentor. He bid $17 a share in February 2011
for Mentor in an attempt to lure other suitors
for the software maker. Icahn, who was
Mentor’s largest shareholder at the time of his
bid, sold a chunk of his holding back to the
company at $18.12 a share in February of this
year, and he sold his remaining stock in May.

Mergers and Acquisition Corner
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3. ZEE announces acquisition of Anil Ambani’s
3TV, radio business

After months of speculations and on-again-off-
again talks, Anil Ambani owned Reliance
Capital and Subhash Chandra owned Zee
Group have finally announced the deal wherein
the latter will take over the radio and television
business housed under Reliance Broadcast
Networks Ltd (RBNL).

In a statement, Reliance Capital, the investment
arm of Anil Ambani led Reliance Group,
announced “value unlocking” in the radio and
TV businesses that will reduce the company’s
debt by approx. Rs 1,900 crore ($283 million)
upon final completion of stake sale transactions.
“This transaction is part of our strategy to
reduce exposure in noncore business of media
and entertainment and work towards further
reducing our debt under Reliance Capital,” said
Sam Ghosh, Group CEO of Reliance Capital.
As per the deal, Zee Media Corporation, which
houses the news channels of the group, will
acquire 49% stake in BIG FM, which operates
45 operational licenses (issued under Phase II
and migrated to Phase III) and 14 new licenses
(issued under Phase III).RBNL will transfer the
licenses into two SPVs along with the assets
and liabilities. Zee Media will acquire 49% stake
in each of these two SPVs and both the
companies will have option to acquire/sell the
remaining 51% after the lock-in provisions on
the permission holder of these licenses
expire.As per MIB regulations, at least 51%
shareholding needs to be held by the permission
holder for a minimum period of 3 years from
the date the channels wereoperationalized.The
lock-inperiod for the 45 operational licenses
shall expire on 31st March 2018, whilst the
lock-in period for the 14 licenses shall expire
after the expiry of 3 years from the day all 14
licenses shall have become operational, which
is expected to be around March 2020. This
lock-in period was one of the hurdles between

the two parties. “We are pleased to announce
this partnership which shall not only be
complementary to our current business but
accelerate its growth too,” said Rajiv Singh,
COO, Zee Media Corporation. “This
transaction shall bring about the desired
business diversity and will help in achieving
the sound financial objectives at an accelerated
pace.”

The deal also include Zee Entertainment
Enterprises Ltd (ZEEL), which houses the
national and regional entertainment channel of
the Zee group, acquiring 100% stake in
Reliance’s general entertainment TV business
Reliance Big Broadcasting Private Limited, Big
Magic Limited &Azalia Broadcast Private
Limited. RBNL’s TV business include
operational channels BIG Magic (Hindi) and
BIG Ganga (Bhojpuri) and four TV licenses.

“This acquisition further adds to our expanding
universe of general entertainment channels. Big
Magic gives us access to comedy genre
enhancing our customer offerings. Big Ganga
syncs with our strategy of expanding into the
regional markets which offers attractive growth
potential,” added Punit Goenka, MD, ZEEL.

1. http://www.vccircle.com/news/consumer/
2016/11/14/samsung-buy-iit-alumnus-led-
connected-car-systems-firm-harman

2. https://www.bloomberg.com/news/articles/
2016-11-14/siemens-to-buy-mentor-graphics-
of-the-u-s-for-4-5-billion

3. http://economictimes.indiatimes.com/industry/
media/entertainment/media/zee-announces-
acquisition-of-anil-ambanis-tv-radio-business/
articleshow/55582020.cms

❉ ❉ ❉
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Corporate Law Update

 MCA Updates:

1. Notification regarding Sections under
Insolvency and Bankruptcy code, 2016:

The Ministry of Corporate Affairs has notified
the following sections of the Insolvency and
Bankruptcy Code, 2016 with effect from
November 01, 2016.
(1) section 3 –

(i) clause (2) to clause (4);
(ii) clause (6) to clause (21);
(iii) clause (23) to clause (25);
(iv) clause (27);
(v) clause (29) to clause (36);

(2) section 196;

(3) section 197;
(4) section 223;
(5) sub-section (2) of section 239-

(i) clause (ze) to (zh);
(ii) clause (zl) to (zm);

(6) sub-section (2) of section 240-
(i) clause (a) to (zm);
(ii)  clause (zu) to (zzzc);

(7) section 244;
(8) section 246 to section 248 [both inclusive];
(9) section 250; and
(10) section 252

[F. No. 30/7/2016-Insolvency Section dated
st01  November, 2016]

2. Companies (Registration Offices and Fees) Second Amendment Rules, 2016:
Following changes have been effected under the Companies (Registration Offices and Fees) Second
Amendment Rules, 2016:
Clause Companies (Registration Offices Companies (Registration Offices and Fees) Change

and Fees) Rules, 2014 Second Amendment Rules, 2016 Effected
Rule “(iv) AOC-4 certification by the “(iv) AOC-4 certification by the Chartered Substituted.
8(12) Chartered Accountant in Accountant or the Company Secretary
(b) (iv) whole-time practice.” or as the case may be by the Cost

Accountant, in whole-time practice.”
Anne- For Other OPCs For Application Other OPCs Substi-
xure Application Made than and Made than and tuted.
(II)(iv) OPCs small  OPCs small

and Comp- and Comp-
small anies small anies
Companies Companies

(vi) For allotment of 500 — (vi) For allotment of 500 500
Director Identification Director Identification
Number (DIN) under Number (DIN) under
section 153 of the Act section 153 of the Act
For every application Fees (viii) For surrender of 1000 1000
made to Regional applicable Director Identification
Director (including on the basis Number under rule
appeal) or Registrar of of 11(f) of the Companies
Companies (except authorized (Appointment and
specifically stated share Qualification of
elsewhere), Table of capital. Directors)  Rules, 2014
fees As above shall be
applicable.

th[F. No. 01/16/2013 CL-V (Pt-I) dated 07  November, 2016]
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3. Notification regarding Sections under
Insolvency and Bankruptcy code, 2016:

The Ministry of Corporate Affairs has notified
the following sections of the Insolvency and
Bankruptcy Code, 2016 with effect from
November 15, 2016.

(1) Section 199 to section 207 [both
inclusive];

(2) Sub-section (1) of section 208-

(i) Clause (c);

(ii) Clause (e);

(3) Sub-section (2) of section 208;

(4) Section 217 to section 220 [both
inclusive];

(5) Section 251;

(6) Section 253;

(7) Section 254; and

(8) Section 255.

[F. No. 30/7/2016-Insolvency Section dated
th15  November, 2016]

4. Amendment in Schedule II of the
Companies Act, 2013:

The MCA vide Notification G.S.R. (E) dated
17.11.2016 has made the following
amendment in the Schedule II of
the Companies Act, 2013:

1. In the Companies Act, 2013, in Schedule
II, under Part ‘A’, in para 3, in sub
paragraph (ii), for the brackets, letters and
words starting with “(ii) For
intangible” and ending with the words
“force shall apply”, the following brackets,
letters and words shall be substituted,
namely:-

“(ii) For intangible assets, the relevant
Indian Accounting Standards (Ind AS)
shall apply. Where a company is not
required to comply with the Indian
Accounting Standards (Ind AS), it shall
comply with relevant Accounting

Standards under Companies
(Accounting Standards) Rules, 2006.”

2. This notification shall be applicable for
accounting period commencing on or after

st01  April, 2016.
th[F. No. 17/60/2012 CL-V dated 17

November, 2016]

5. Insolvency and Bankruptcy Board of India
(Model Bye-Laws and Governing Board of
Insolvency Professional Agencies)
Regulations, 2016:

The Insolvency and Bankruptcy Board of India
has notified the Regulations relating to Bye
laws, Governing Board and model bye-laws
of an insolvency professional agency etc.

For detailed text, please refer the following link:

http: / /www.mca.gov. in/Minis try/pdf/
Notification_21112016.pdf

st[[ADVT.-III/4/Exty./308] dated 21
November, 2016]

6. Insolvency and Bankruptcy Board of India
(Insolvency Professional Agencies)
Regulations, 2016:

The Insolvency and Bankruptcy Board of India
has notified the Regulations to provide a
framework for regulation of insolvency
professional agencies, their registration,
surrender or cancellation, in principal approval,
memorandum of association, articles of
association and bye-laws etc.

For detailed text, please refer the following link:

h t t p : / / w w w . i b b i . g o v . i n / L a w /
IPA%20REGULATIONS_professional_agencies.pdf

st[[ADVT.-III/4/Exty./309] dated 21
November, 2016]

  SEBI Updates:

1. Enhanced Standards for Credit Rating
Agencies (CRAs):

With the view to bring about greater
transparency in the policies of the CRAs,
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enhance the standards followed by the industry
and, thereby, facilitate ease of understanding
of the ratings by the investors, the SEBI has
issued the guidelines for CRAs.

These guidelines cover the following broad
areas:

I. Formulation of Rating Criteria and rating
processes and public disclosure of the
same.

II. Accountability of Rating Analysts

III. Standardisation of Press Release for rating
actions.

IV. Functioning and evaluation of Rating
Committees/Sub-Committees.

V. Disclosure of ratings in case of non-
acceptance by an issuer

VI. Disclosure in case of delay in periodic
review of ratings.

VII. Policy in respect of non-co-operation by
the issuer.

VIII.Strengthening and enhancing the
relevance of Internal Audit of CRAs, viz.
appointment and rotation of auditors and
scope of the audit.

The CRAs shall effectively implement these
guidelines within 60 days from the date of issue
of this circular.

[Circular SEBI/HO/MIRSD/MIRSD4/CIR/
P/2016/119 dated November 1, 2016]

2. Uploading of the existing clients’ KYC
details with Central KYC Records Registry
(CKYCR) System by the registered
intermediaries:

Government of India, vide its letter dated
October 04, 2016, has directed as follows with
regard to KYC details of existing and new
individual clients:

a. Registered intermediaries have to update
their IT systems as well as register all new
accounts of individuals in accordance with

the CKYCR template, mandatorily by
October 31, 2016.

b. Mutual funds and Intermediaries other than
mutual funds may follow the following
time lines in respect of uploading KYC data
of the existing individual clients with
CKYCR.

i. Mutual funds may ensure 30%
completion of uploading of existing
KYC data by November 30, 2016,
another 30% of KYC data by January
31, 2017 and the rest 40% data by
March 31, 2017.

ii. Intermediaries other than mutual funds
may ensure 50% completion of
uploading of existing KYC data by
November 30, 2016 and the remaining
50% of KYC data by December 31,
2016.

[Circular CIR/MIRSD/120 /2016 dated
November 10, 2016]

3. Review of requirement for copy of PAN
Card to open accounts of FPIs (Foreign
Portfolio Investors):

It has been decided that the intermediaries can
verify the PAN of FPIs online from website
authorized by Income Tax department at the
time of account-opening for FPIs. However,
FPIs need to provide the copy of PAN card
within 60 days of account-opening or before
remitting funds out of India, whichever is
earlier to their intermediaries.

[Circular CIR/IMD/FPIC/123/2016 dated
November 17, 2016]

4. Guidelines for functioning of Stock
Exchanges and Clearing Corporations in
International Financial Services Centre
(IFSC):

Broad framework for functioning of stock
exchanges and clearing corporations in IFSC
in Gujarat International Finance Tec-City
(GIFT) is as under:

Corporate Law Update

contd. to page 553
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to pay the sum due or for any loss or
damage incurred by him as a result of such
non-payment and for such other orders as
the Tribunal may deem fit.

5. Sub-section (5) also provides that the
deposit repayment reserve account as
created in pursuant to the provisions of
S.73(2)(c) of the Act shall not be used by
the company for any purpose other than
repayment of deposits.

B. Facts in the case of Bimla Kothari and others
vs. Unitech Ltd.  :

1. Applications, numbering more than 300
were filed from various Depositors
amongst Bimla Kothari under section 73(4)
of the Companies Act, 2013. Fixed
deposits invited from the public were duly
matured, but the Company raised its hands
and expressed its inability to repay the
matured proceeds.

2. The investors, many of whom were either
Senior Citizens or were facing acute
financial crisis, approached the NCLT for
redressal of their grievances with the fond
hope of retrieving their investments. The
depositors alleged that the respondents
have siphoned off the money and have
diverted investments into their
subsidiaries and JVs with the intention
of depriving the depositors of their
rightful claims. The agitated depositors
were aggrieved that while their lives’
savings entrusted to the Respondents were
not being repaid, the Directors and the
family members continue to live opulently
and in the lap of luxury.

Provisions of the Public Deposits as provided
in S.73 of the Companies Act, 2013 are
applicable to the public deposits accepted
before 01-04-2013.

Recently, the National Law Company Tribunal,
New Delhi Bench in the case of Bimla Kothari
vs. Unitech Ltd. reported in 75 taxmann.com 151
held that Legislature does not differentiate between
the depositors prior to or after the date on which
S.73 of the Act was notified, and therefore, petition
filed by depositors for recovery of their deposits
made prior to 1-4-2014 under section 73 on failure
of respondent company to repay their deposits
would be maintainable and was to be allowed.

A. Provisions of S.73 of the Companies Act,
2013:

1. Sub-section (1) to S.73 of the Act provides
that on and after the commencement of the
2013 Act, no company shall invite, accept
or renew deposits from the public except
in a manner provided in the Chapter V for
Acceptance of Deposits by the Companies.

2. Sub-section (2) to S.73 of the Act stipulates
certain conditions for inviting public
deposits.

3. Sub-section (3) to S.73 of the Act provides
that every deposit as accepted by the
Company shall be repaid with interest in
accordance with the terms and conditions
of the agreement referred to in sub-section
(2) of S.73 of the Act.

4. Sub-section (4) to S.73 of the Act provides
that where a company fails to repay the
deposit or part thereof or any interest
thereon, the depositors may apply to the
Tribunal for an order directing the company
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3. The depositors approached to the NCLT
approached the NCLT for inviting an order
directing the Company to pay the sum due
alongwith interest of such non-payment of
the matured amount of deposits.

C. Arguments from both the side :

1. The Respondent’s vehement opposition to
the prayer was the maintainability of the
petitions u/s 73(4) of the Act. The main
thrust of the arguments of Mr. Sindhwani,
Ld. Senior Counsel appearing for the
company is that the doors of the NCLT
are closed for any depositor having made
the deposits prior to notification of the
Companies Act, 2013 coming into effect
i.e., prior to 1st April, 2014. Reliance is
made on the provisions of section 73 which
read as under:

“73(1) On and after of commencement of
this Act, no company shall invite,
accept or renew deposits under this
Act from public except in the
manner provided under this
Chapter:”

2. As per the arguments advanced by the ld.
Sr. Counsel provisions of section 73(1) of
the Companies Act, 2013 make it
abundantly clear that the term “deposits”
means “deposits” taken under the
Companies Act, 2013 i.e. on and after the
commencement of the Companies Act,
2013. Since the deposits taken by the
respondent company were taken as per the
provision of the Companies Act, 1956 and
it has not invited, accepted or renewed any
deposits on or after 01.04.2014 (i.e. date
on which Section 73 of the Companies
Act, 2013 was notified), the deposits in
question in the present applications cannot
come under the preview of the “Deposits”
as mentioned in Section 73(1) of the
Companies Act, 2013.

Allied Laws Corner

3. It is further argued on behalf of the
respondents that the term “depositors” has
been defined under the Companies
(Acceptance of Deposits) Rules, 2014
under Section (2)(1)(d), as per which
“depositors” means,—

(i) any member of the company who has
made a deposit with the company in
accordance with the provisions of the
sub-section (2) of Section 73 of the
Act, or

(ii) any person who has made a deposit
with the public company in accordance
with the provision of section 76 of the
Act.

4. According to the respondents, the term
“Act” has also been defined under Section
2(a) as per which “Act” means Companies
Act, 2013 (18 of 2013). So clearly the
Depositors u/s 73(4) are only ones who
have made deposits under the Companies
Act, 2013.

5. Interpreting the above, Ld. Senior Counsel
states that there is no remedy available to a
depositor whose deposits were accepted
under the old Act for raising their
grievances before the NCLT. As per the
arguments advanced, the Act only provides
relief to the Respondent Company to seek
enhancement of time for repayment u/s 74,
which remedy had been invoked by them
though dismissed. Ld. Senior Counsel
therefore submits that these applications are
not maintainable and the only legal
recourse left to the depositors is to knock
at the doors of the Civil Courts for a decree
in their favour. It is further submitted on
behalf of the respondent that without
prejudice to their arguments advanced
above, the financial health of the company
is critical as the Real Estate Industry has
seen a downslide. On the depositors’ plea
that the Company’s assets be sold to
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Allied Laws Corner

liquidate their dues, it is stated that and all
their assets are already mortgaged and
encumbered. The company, which
primarily deals in development of Real
Estates, has been in doldrums. It is also
stated that though enhancement of time had
been prayed for to liquidate the liability
towards the depositors, the same had been
rejected. Ld. Counsel also submits that all
depositors were being paid regularly till the
company faced the downslide and while
the going was good there were no
grievances and the depositors willing
offered money as deposits to get the benefit
of a higher rate of interest.

6. However, the ld. Counsel appearing for the
petitioners submitted that the new act of
2013 does not supersede the old Act of
1956, but is in supersession and hence
grants more tooth and power to the old Act.

D. Findings of the National Company Law
Tribunal :

1. After hearing the legal arguments of the
both the Counsels and hearing the
submissions made by the various aggrieved
investors, Hon’ble Member unable to
appreciate the arguments advanced by the
Ld. Senior Counsel for the respondents.
Simply put he has tried to complicate and
confound the issue by a web of legal
complexities. His arguments, however
convincing, have not been sufficient to
derail the issue. His suggestions that the
petitioners’ only recourse lies with Civil
Courts as they do not come within the
definition of “depositors” as per the Act of
2013, or that this forum not being a Court
vested with any inherent rights, should not
entertain the petitions are unacceptable.

2. This Bench is of the opinion that this
Forum, which may have the trappings of a
Court, is vested with adjudicatory rights
for exercising all equitable jurisdictions. It

is not the intention of the legislature to
differentiate between depositors prior to
or after 1.04.2014. The remedies cannot
be any different; neither can they be
categorised or compartmentalised into
two separate groups. Rule 19 of the
Companies (Acceptance of Deposits)
Rules, 2014 clarifies the applicability of
the provisions of Sections 73 & 74 to
deposits accepted from public by
eligible companies, prior to or after
coming into force of the 2013 Act.

3. The Hon’ble Member was in agreement
with Mr. Sachdeva, Ld. Counsel for the
petitioners that the term every deposit
would mean and include all previous
deposit accepted by the company.

4. The Hon’ble Member therefore did not find
any merit in the respondent’s application
for dismissal of the petitions on the grounds
of maintainability. It is viewed as an
exercise to procrastinate and derail the
proceedings with a fond hope of
succeeding. The Hon’ble Member
however agreed with Mr. Sindhwani that
no case of cheating under section 420 IPC
is made out, which is the sentiment of the
agitated depositors, as the intention to cheat
was non-existent at the time of acceptance
of the deposits, a fact borne out from the
regular interest previously enjoyed by the
petitioners.

5. The Hon’ble Member therefore dismissed
the respondent’s application is with costs
of Rs. 25,000/-, and allowed the petitions
u/s 73(4) o f the Act. The Hon’ble Bench
further held that each depositor would be
entitled to recover their dues in execution
proceeding together with costs and interest
which they were entitled to on their
deposits till recovery thereof.

❉ ❉ ❉
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CA. Pamil H. Shah
pamil_shah@yahoo.com

From Published Accounts

AS-29 Provisions, Contigent Liabilities and
Contingent Assets - Annual Report 2015-16

Notes to Balance Sheet and Statement of Profit
and loss

Tata Steel Limited

A Contingent Liabilities

(a) Claims not acknowledged by the Company

(Rs. Crore)
st stAs at 31 As at 31

March, March,
2016 2015

(i) Excise and Service Tax 470.14 451.32

(ii) Customs                        13.72 13.72

(iii) Sales Tax and VAT 567.88 432.33

(iv) State Levies                      391.40 264.97

(v) Suppliers and 86.83 82.07
Services Contract

(vi) Labour Related 54.30 51.71

(vii)Income Tax 354.57 301.11

(viii) Royalty                        14.01 14.01

(b) Claim by a party arising out of conversion
arrangement Rs. 195.82 crore (31.03.2015:
Rs.195.82 crore). The Company has not
acknowledged this claim and has instead filed
a claim of Rs. 139.65 crore (31.03.2015: Rs.
139.65 crore) on the party. The matter is
pending before the Calcutta High Court.

(c) The State Government of Odisha introduced
“Orissa Rural Infrastructure and Socio
Economic Development Act, 2004” with effect
from February 2005 levying tax on mineral
bearing land computed on the basis of value of
minerals produced from the mineral bearing
land. The Company had filed a Writ Petition

in the High Court of Orissa challenging the
validity of the Act. Orissa High Court held in
November 2005 that state does not have
authority to levy tax on minerals. The State
Government of Odisha moved to the Supreme
Court against the Order of Orissa High court
and the case is pending with Supreme Court.

stThe potential liability, as of 31  March, 2016
would be approximately Rs. 5,501.98 crore
(31.03.2015: Rs. 4,805.18 crore).

(d) Interest expenditure on loans taken for
acquisition of a subsidiary has been disallowed
in assessments with tax demand raised for Rs.
958.06 crore (31.03.2015: Rs. 715.01 crore).
Company has deposited Rs. 415.00 crore
(31.03.2015: Rs. 340.00 crore) as part payment
as a precondition to obtain stay of demand. The
Company expects to sustain its position on
ultimate resolution of the appeals.

(e) For the purpose of payment of royalty, there
are two salient provisions viz: Section 9 in
Mines and Minerals (Development and
Regulation) Act (MMDR) 1957 related to the
incidence of royalty and Rules 64B and 64C
of Mineral Concession Rules (MC Rules),
1960. The Company has been paying royalty
on coal extracted from its quarries pursuant to

rdthe judgment and order dated 23  July, 2002
passed by the Jharkhand High Court. However,
the State Government demanded royalty at rates
applicable to processed coal. Though the
Company contested the above demand, it
started paying, under protest, royalty on
proceed coal from November 2008. The
demand of the state mining authority was
confirmed by the High Court vide its Judgment

thdated 12  March, 2014. The Court concluded
that the State cannot claim Interest till the
Hon’ble Supreme Court decides the pending
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Special Leave Petition (SLP) filed by State and
Company in the year 2004.

In the appeals filed by Tata Steel in respect of
the issues related to Coal royalty, the Hon’ble
Supreme Court has pronounced the judgment

thon 17  March, 2015 in Which it has interpreted
Section 9 and approved the law that removal
of coal from the seam in the mine and extracting
it through the pithead to the surface satisfies
the requirement of Section 9 (charging section)
of the MMDR Act in order to give rise to a
liability for royalty. In regard to the
interpretation of Rules 64B and 64C of MC
Rules, the Supreme Court has clarified that the
constitutional validity or the vires of the Rules
has not been adjudicated upon. Therefore it is
open to Tata Steel either to revive the appeals
limited to this question or to separately
challenge the constitutionality and vires of these
Rules. Accordingly, Tata steel has filed writ
petitions challenging the constitutionality and
vires of Rules 64B and 64C of MC Rules on
19th May, 2015 at Hon’ble High court of
Jharkhand. Vide it’s judgment dated
26.06.2015, High court has held that, the writ
petitions are maintainable. It is also petitions to
maintainable. It is also pertinent to mention that
the Union of India in its counter-affidavit has
stated that the provisions of Rules 64B and 64C
may not be applicable to the mineral coal.

All demands are solely based on application of
Rules 64B and 64C. In view of (I) the clear
interpretation of charging Section 9 by
Supreme Court by three judges Bench
following two earlier three judge bench orders
(ii) the affidavit of Union of India and (iii) the
liberty given by Supreme Court, the Company
is of the opinion that any related present/
probable demands are not payable. Out of the
principle demand of Rs. 190.25 crore, an
amount of Rs. 163.80 crore has been paid till
FY 15 and balance has been provided for.
Interest amount of Rs. 324.06 crore
(31.03.2015: Rs. 318.45 crore) has been

(f)  The Company pays royalty on ore on the basis

considered as contingent Liability.

of quantity removed from the leased area at the
rates based on notification by the Ministry of
mines, Government of India and the price
published by India bureau of Mines (IBM) on
a monthly basis.

A demand of Rs. 411.08 crore has been raised
by Deputy Director of mines, joda, claiming
royalty at sized ore rates on dispatches of ore
fines. The Company has filed a revision petition

thon 14  November, 2013 before the mines
Tribunal, Government of India, Ministry of
Mines, New Delhi, Challenging the legality
and validity of the demand raised and also to
grant refund of royalty excess paid by the
company. Mines tribunal vide is order dated

th13  November, 2014 has stayed the demand
of royalty on iron ore for joda east of Rs. 314.28

stcrore up to the period ending 31  March, 2014.
For the demand of Rs. 96.80 crore for April,
2014 to September, 2014, a separate revision
application was filed before Mines Tribunal.

thThe matter was heard by Mines tribunal on 14
July, 2015 end stay was granted on the total
demand with directive to Government of
Odisha not to take any coercive action for
realization of this demanded amount
Accordingly, the demand of Rs. 411.08 crore
(31.03.2015: Rs. 411.08 crore) has been
considered as a contingent liability.

(g) In 2008-09, NTT DoCoMo Inc (Docomo)
entered in to an Agreement with Tata
Teleservices ltd. (TTSL) and Tata Sons Ltd. to
acquire 20% of the equity share capital under
the primary issue and 6% under the secondary
sales from Tata Sons Ltd. In terms of the
agreements Docomo, Tata Sons Limited, inter
alia, agreed to provide various indemnities and
a Sale Option entitling Docomo to sell its entire
shareholding in 2014 at a minimum pre-
determined price of Rs. 58.045 per share if
certain performance parameters were not met
by TTSL. The minimum pre-determine price
represented 50% of the acquisition price of
2008-09. The agreements are governed by
Indian Law.

From Published Accounts
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The Company in 2008-09 had accepted an offer
made voluntarily by Tata Sons Limited to all
shareholders of TTSL to participate pro-rata in
the secondary sale to Docomo together with
bearing liabilities, if any, including the Sales
Option in proportion  of the  number of shares
sold by the Company to the aggregate
Secondary Sale to Docomo . Accordingly, an
Inter se Agreement was executed by the
Company with Tata Sons and other Selling
Shareholders. The Company sold 52, 46,590
shares of TTSL to Docomo at Rs 116.09 per
share resulting in a profit of Rs. 49.77 crore.
The Company is obliged to acquire 2,58,83,846
shares  of TTSL in the above proportion in the
event the Sale Option is exercised by Docomo.

Docomo has exercised the Sale Option in July
2014 and has called upon Tata Sons Limited
to acquire its entire shareholding in TTSL at
the pre-determined price of Rs. 58.045 per
share. Tata Sons Limited has in turn informed
the Company that they may be called upon to
acquire 2,58,83,846 shares, in terms of its
original offer to the Company and the inter-se
agreement to participate in the Secondary Sale.

Tata Sons have also informed the Company
that the Reserve bank of India have not
permitted acquisition of the shares at the pre-
determined price and have advised that the
acquisition can only be made at fair Market
Value (FMV) prevailing at  the time of the
acquisition. Docomo reiterated its position that
the shares be acquired at minimum pre-
determined price of 50% of the acquisition price
in 2008-09.

Docomo had initiated Arbitration in the matter
before the LCIA, London. The evidentiary

thhearing was completed on 6  May, 2016. The
arbitral award is awaited.

The Liability, if any, to the extent of the
difference between the amount sought by
Docomo and the fair Market value is dependent
upon the outcome of the Arbitration and

(h) Bills discounted Rs. 360.28 crore

prevailing FEMA Regulations.

(31.03.2015L: Rs. 260.83 crore).

(B) Commitments

(Rs. Crore)
st stAs at 31 As at 31

March, March,
2016 2015

(a) Capital Commitments

Estimated amount of 5,416.16 6,466.63
contract remaining to be
executed on Capital
account and not
provided for

(b) Other Commitments 23,751.00 23,557.00

(i) Export obligation against
import of capital goods
under EPCG Scheme

(ii) Uncalled liability on 0.01 0.01
partly paid shares and
debenture

33. The Company has given undertakings to: (a)
IDBI not to dispose of its investment in
Wellman Incandescent India Ltd., (b) IBBI and
ICICI Bank Limited (formerly ICICI) not to
dispose of its investment in standard Chrome
Ltd.,(c) Mizuho Corporate Bank Limited and
Japan Bank for international Co-operation, not
to dispose of its Investments in Tata NYK
Shipping Pte Limited (to retain Minimal stake
required to be able to provide a corporate
guarantee towards long-term debt), (d) ICICI
Bank Limited to directly or indirectly continue
to hold at least 51% shareholding in
Jamshedpur Continuous Annealing &
Processing Company Private Limited, (e)
Sumitomo Mitsui Banking Corporation not to
dispose of the management control in Tata
Metaliks DI Pipes Limited (Formerly known
as Tata Metaliks Kubota Pipes Limited) held
through Tata Metaliks Ltd. so long as the dues
to Sumitomo Mitsui Banking Corporation is
subsisting.

From Published Accounts
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The Company has furnished a security bond
in respect of its immovable property to the
extent of Rs. 20 crore in favour of the Registrar
of the Delhi High Court and has given an
undertaking not to sell or otherwise dispose of
the said property.

The Promoters of Tata BlueScope Steel Limited
(TBSL) (i.e. BlueScope steel Asia Holding Pty
Limited, Australia and Tata Steel Limited) have
given an undertaking to IDBI Trusteeship
Service Ltd. Debenture Trustees, and State
Bank of India not to reduce collective
shareholding in TBSL, below 51% without
Prior consent of the Lender. Further, the
Company has given an undertaking to state
Bank of India to intimate them before diluting
its shareholding in TBSL below 50%.

The Company, as a promoter, has pledged
4,41,55,800 equity shares of Industries Energy
Limited with Infrastructure Development
Finance Corp[oration limited.

The Company has agreed, if requested by Tata
Steel UK Holdings Limited (TSUKH) (an
indirect wholly owned subsidiary), procure an
injection of funds to reduce the outstanding net
debt in TSUKH and its subsidiaries, to a
mutually accepted level.

The Company along with TS Alloys Limited
(Promoters) has given an undertaking to Power
Finance Corporation Limited (PFC) and Rural
Electrification Corporation Limited (REC)
(Lenders) not to dispose off/transfer their equity
holding of 26% of total equity in
Bhubaneshwar Power Private Limited (BBPL)
without prior written approval of lenders. Such
Shareholding of Promoters may be transferred
to the Company or its affiliates subject to
compliance of applicable laws. The Company
along with TS Alloys Limited has pledged 60%
of their equity contribution in BPPL to PFC
and REC.

The Company has given guarantees
aggregating Rs. 11,741.71 Crore (31.03.2015:

(a) In Favour of Timken India Limited for Rs.
80.00 crore (31.03.2015: Rs. 1.07 crore)

Rs. 13,761.45 crore).

against renewal of lease of land pending
with State Government and further Rs.
1.70 crore (31.03.2015: Rs. 1.07 crore) on
behalf of Timken India Limited to
Commissioner of Customs in respect of
goods imported.

(b) In favour of corporate Bank Ltd., Japan
for Rs. 65.04 crore (31.03.2015: Rs. 78.89
crore) against the loan granted to Tata NYK
Shipping Pvt. Ltd.

(c) In favour of the President of India for Rs.
177.18 crore (31.03.2015: Rs. 177.18
crore) against performance of export
obligation under the various bonds
executed to Balance Sheet and Statement
of Profit and Loss by Jamshedpur
Continuous Annealing & Processing
Company Private limited.

(d) In favour of the note holder against due
and Punctual repayment of the 100%

stamounts outstanding a on 31  March,
2016 towards issued Guaranteed Notes by
ABJA Investment Co. Pvt. Ltd. for Rs.
9,937.88 crore (31.03.2015: Rs.
11,718.75 crore) and Rs. 1,480.39 crore
(31.032015: Rs. 1,705.41 crore). The
guarantee is capped at amount equal to
125% of the outstanding principal amount
of the Notes as detailed in “Terms and
Condition” of the offering Memorandum.

(e) In favour President of India for Rs. 0.15
crore (31.03.2015 Rs. 0.15 crore) as bank
guarantee against advance License.

34. Odisha legislative assembly issued an
thamendment to India Stamp Act on 9  May,

2013 and inserted a new provision (Section 3a)
in respect of Stamp duty payble on grant/
renewal of mining leases. As per the amended
provision. Stamp duty is levied equal to 15%
of the average royalty that would accrue out of
the highest annual extraction of minerals under
the approved mining plan multiplied by the

From Published Accounts
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period of such mining lease. The Company had
filed a  writ petition challenging the

thconstitutionality of the Act on 5  July, 2013.The
Hon’ble High Court, Cuttack passed an order

thon 9  July, 2013 granting interim stay on the
operation of the Amendment Act, 2013.As a
result of stay , as on date, The act is not
enforceable and any demand received by the
Company received demand notices for the
various mines at Odisha totaling to Rs. 5,579
crore. On the basis of external legal opinion,
the company has concluded that it is remote
that the claim sustain on ultimate resolution of
the legal case by the courts.

In April, 2015 the Company has received an
intimation from Government of Odisha,

- Market Structure: a single market
structure;

- Trading Hours and Settlement: based on
cost-benefit analysis, but not exceeding 23
hours and 30 minutes in a day and
settlement shall be done at least twice a day;

- Product Category: All categories of
exchange-traded products as available for
trading in stock exchanges in FATF/
IOSCO compliant jurisdictions and non-
agri commodity derivatives;

- Margining framework: compliant with
CPMI IOSCO PFMIs at all times;

- Eligible collateral: permitted to accept
cash and cash equivalents (which shall
include major foreign currencies as may
be decided by the clearing corporation from
time to time and term deposit receipts
issued by bank branches located in IFSC),

granting extension of validity period for leases
under the MMDR Amendment Act, 2015 up

stto 31  March, 2030 in respect of eight mines
stand up to 31  March, 2020 for two mines

subject to execution of supplementary lease
deed within 3 Months from the date of the
information liability has been provided in the

stbooks of accounts as on 31  March, 2016 as
Per the existing provision of the stamps Act
1899 and the Company has since paid the stamp
duty and registration charges totaling Rs.
353.08 crore for supplementary deed execution
on respect of eight mines out of the above
mines.

❉ ❉ ❉

Indian securities held with foreign
depositories, foreign securities including
units of liquid mutual funds and gold, as
eligible collateral for trades in all product
categories;

- Fund to guarantee settlement of trades:
maintain a Fund to guarantee the settlement
of trades executed in the stock exchanges
in IFSC;

- Dispute Resolution Mechanism: dispute
resolution mechanisms offered by
International Arbitration Centre in IFSC to
resolve securities market-related disputes;

[Circular SEBI/HO/MRD/DSA/CIR/P/
2016/125 dated November 28, 2016]

❉ ❉ ❉

contd. from page 545 Corporate Law Update

From Published Accounts
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From the Government

CA. Kunal A. Shah
cakashah@gmail.com

  Income Tax
1) Circular regarding admissibility of an

expenditure incurred by a firm on keyman
insurance premium in case of a partner.
CBDT vide this circular clarifies that the
premium paid on the Keyman Insurance Policy
is allowable as Business Expenditure.
However, In case of a Partnership Firm, the
general approach of the Assessing Officer was
to treat the expenditure as not incurred for the
purpose of business and disallow the same.
Moreover, High courts have upheld the
admissibility of the expenditure incurred by the
firm in the case of the partners. Courts have
held that a Keyman Insurance Policy is not
confined to a policy taken for an employee but
also extends to insurance policy taken with
respect to the life of another person who is
connected in any manner whatsoever with the
business of the subscriber.
Thus, the premium on the Keyman Insurance
Policy of partner of the firm is wholly and
exclusively for the purpose of business and is
allowable as business expenditure.
(For full text refer Circular No. 38/2016,
dated 22/11/2016)

2) Notification regarding  amendment in
Income tax Rules, 2016
CBDT hereby amends rule 8AA, by inserting
the following sub-rule after sub-rule (2):-
“(3) In the case of a capital asset, declared under
the Income Declaration Scheme, 2016,-
(i) being an immovable property, the period

for which such property is held shall be
reckoned from the date on which such
property is acquired if the date of
acquisition is evidenced by a deed
registered with any authority of a State
Government; and

(ii) in any other case, the period for which such
asset is held shall be reckoned from the
1st day of  June, 2016".

(For full text refer Notification No. 108/2016,

  Service Tax

dated 29/11/2016)

1) Changes in Notification regarding – Online
information and database access or retrieval
services
CBEC hereby amend earlier notification 20/
2014, dated 16/09/2014 by inserting an
additional proviso, namely:-
“Provided further that in case of online
information and database access or retrieval
services provided or agreed to be provided by
a person located in non-taxable territory and
received by a non-assesse online recipient, no
officer specified in column (2) of the Table 3
and no officer subordinate to him, other than
the officer specified in column (2) against S.No
(23) of the said Table and all the officers
subordinate to him, shall have the powers under
Chapter-V of the Finance Act, 1994 (32 of
1994) and the rules made thereunder.
Explanation. - For the purposes of this
notification,-
(a) “online information and database access

or retrieval services” has the same meaning
as assigned to it in clause (ccd) of sub-rule
(1) of rule 2 of the Service Tax Rules, 1994;

(b) “non-assessee online recipient” has the
same meaning as assigned to it in clause
(ccba) of sub-rule (1) of rule 2 of the
Service Tax Rules, 1994.”

(For full text refer Notification No. 50/2016,
dated 21/11/2016)

2) Notification regarding amendment in Place
of Provision of Services Rules,2012.
CBEC hereby makes the following rules to
further amend the Place of Provision of
Services Rules, 2012:-
In the Place of Provision of Services Rules,
2012, in rule 2, in clause (q), after the words
“include broadcasting”, the words “and online
information and database access or retrieval”
shall be inserted.
(Notification No. 51/2016, dated 30/11/2016)

❉ ❉ ❉
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1 Forthcoming Programmes

Date/Day Time Topic Speaker Venue

15/12/2016 03.15 p.m. Celebration of CA Association By Ririi Trivedi Association’s
Thursday to Foundation day...15th  (Personal  Office

04.15 p.m. December 2016 Transformation
Talk on mind and sound  Therapist) &

based Wellness (Transforming Gunjan Trivedi
Individuals & Teams) ( Life Coach,

4.15 pm Holistic approaches to wellness Sound Healer)
onwards  using body mind and emotions

1. Free Health Check Up by Dr. Naitik Shah
Homeopath Cures. (Free)  (Health & Wellness)
2. Free Eye Check Up by Dr. Tejal Dalal

Tej Eye Center. (M.S. OPHTHAL)
3. Free Dental Check Up by Dr. Sachin Dalal

Shashwat Dental Clinic.
4. Health Check Up by Green Dr. Dilip D. Shah

Cross Pathology and (MBBS)
Molecular Lab.

28/01/2017 8.30 a.m. Cricket Match - Sardar Patel Stadium,
Saturday 6:00 p.m. C. A. Association v/s Navrangpura,

Income Tax Bar Association

Association News

CA. Dilip U. Jodhani
Hon. Secretary

Ahmedabad

CA. Riken J. Patel
Hon. Secretary

Glimpses of Past Events

Cricket Match Series on GST
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Across
1. Under GST, works contract is treated as supply

of _____________.
2. Madras High Court in case of Megatrends IC

has held that there is no law which says a firm
cannot be a ____________ in another firm.

3. Dealers opting for composite scheme under
GST shall have to furnish return every

Down
4. The taxable event in GST is _________ of

_________.

Goods or Services.
5. CA Associaiton organized Diwali Get Together

at this Venue – Hotel _________
6. False happiness is like _______ in the beginning

ACAJ Crossword Contest # 31

but poison in the end.

Notes:

1. The Crossword puzzle is based on previous
issue of ACA Journal.

2. Two lucky winners on the basis of a draw will
be awarded prizes.

3. The contest is open only for the members of
Chartered Accountants Association and no
member is allowed to submit more than one
entry.

4. Members may submit their reply either
physically at the office of the Association or
by email at caaahmedabad@gmail.com on or
before 22/12/2016.

5. The decision of Journal Committee shall be final

ACAJ Crossword Contest # 30 - Solution

and binding.

Across
1. Corporations
2. ICDS 3. Service

Down
4. Creditor 5. Provisional

Winners of ACAJ Crossword Contest # 30

1.

6. Principles

❉ ❉ ❉

CA. Arun Kothari

2. CA. Dharmendra Bharwad

1 / 4 5

2 6
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