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CA.Ashok Kataria
ackatariaco@yahoo.co.in

Freedom

What is‘ freedom’ ? The question may seemto be
very simple but do wereally know the answer or
ever try tounderstand itstrue meaning. Most of us
believethat ‘freedom’” meansableto do whatever
one feels like doing, without any shackles or
redrictions. Theessentia nature of ahuman being
isto be absolutely free but whether it'sa correct
approach?

Freedom is the foundation of a happy life. If
‘freedom’ meansliving life asper one€ sown choice
without any restrain, everyoneisexercisng hisfree
will but somehow does not appear to be satisfied
and happy. People seem or rather pretend to be
happy but thetruthisfar fromtheredity. Why isit
so that in thiseraof technological advancements
whereadmog everything hasbecome possible upon
a touch of a button, the mind is far away from
serenity? Despite sitting amidst a mountain of
wealth and prosperity, man livesalife of worry,
anxiety and dissatisfaction.

Over the years there has been a continuous
evolution of humanlife. Thislifeisoftenreferred
to asanubhav dhara, stream of experiences. If the
experiencesinlifearegood, lifeisgood and if the
experiences are bad, the life seems to be bad.
Experience occurswhen anindividual, subject, has
a contact with the world. With technological
advancements the emphasis has shifted on
improving the objectsand thereistoday araceto
enjoy more and more of theseworldly objectsso as
to have a satisfied and a happy life. As the sense
objectsof theworld are attractiveand dluring, the
individual fallsprey and getsindulgent. Getting
intoxicated with the pleasure arising from such
indulgenceisthe next step of the downfall. After
this, the journey of the demise of ahuman being
starts. Theindulgenceincreases day by day until

onelosesone senergy, hedth and dl. Uncontrolled
and excessive indulgence in sensua enjoyments
leadsto sorrow and misery. Thisisnot freedom
but alicentiousenjoyment.

Contrary to the unrestricted enjoyment, onecan be
disciplined and enjoy the world in a better way.
Intelligent self restrain increases the enjoyment.
Such anintelligent salf restrain makeshuman being
free. Hedoesnot entangle himsdlf with themateria
objectsand in fact enjoys a sustained and along
lasting happiness without any dependence on the
world.

Religion isamedium wher eby aperson attains
freedom. Religion warns human beings to be
disciplined and regulatestheir livesso that they are
not victimized by the sensesand do not develop a
sense of monotony but rather enjoy lifetothefullest.

LordKrishnasaystoArjunain verse62 and 63
of the Chapter 2 of Bhagwad Geeta that
“Thinking about sense objects brings an
attachment towardsthem. Attachment breeds
desire, and desireleadsto anger, which in turn
leadsto dedluson. When you are deluded, you
loseyour memory and with thelossof memory,
thepower or discrimination isdestroyed; with
thedestruction of discrimination, your Sdf itsdf
islogt.”

If we indulge in sense gratification without
exercisng our choiceof action, itisabondageand
not freedom. Man becomesdaveto hissenses. To
be freewe need to practiceintelligent self restraint
wheremind isnot lingering on the object of desire.

Not doingwhat you feel likedoing isfreedom.
Swami Chinmayananda.

ooo
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Editorial

Timesof Election

Indiais afederal union of states with twenty
nine states and seven union territories. Being
the largest democracy in the world, elections
are held every six monthsin one or the other
part of the nation. The latest are the Delhi
elections. Though Delhi elections may not be
geographically huge, it has a larger
significance on the overall national politics
being the capital of the country and also
considering the amount of media attention it
generates.

The political parties have touched anew low
as far as the campaign in the elections is
concerned. It was always believed if wehave
good and educated politicians, the quality of
politicsin the country would improve. Going
by the Delhi example, this appears to be a
distinct possibility. Out of the two chief
ministerial candidates of the two prominent
rivals, one was former IRS officer and the
other wasformer | PS officer but we have seen
the attacks on each other to the extent of name
calling like “chor” and “opportunist” to gain
political score. As have been the experiences,
the mudslinging has become the order of the
day without which no electionslook possible.
We are expecting only from the politicians to
behave good when values have weakened in
the society.

It is not just the campaign that surprises the
public. The common man with basic
understanding is also wondering how the
partieswould fulfill their poll promises. Both
theleading parties have made the promiseand
want the control of the Delhi police. Let’s
assume, the centre agreesto hand it over. But
will Delhi be able to bear the annual cost of

over Rs 5,000 crore to run this police force,
whenitsoverall budget isjust Rs 36,700 crore.
It is unlikely the centre will both hand over
control of the police and the money to run it.
Then one of the parties have talked about
creating over 3,000 mohalla sabhas in order
to devolve decision-making to the bottom of
the pyramid. But can the state do this without
consulting its municipal bodies, all of which
are in control of the rival political party?
Much talked about and ridiculed is the
promise of two lakh toilets and 500 schools
to hospitals. Even for awhile if legal hurdle
of land acquisition is set aside and even
finance is not considered, the newly elected
government will have to build 110 toilets
every day to get it completed in its term of
five years.

The reason why the common citizen is
disassociating himself with the election
process is the offensive, derogatory and
negative campaigns. Also when the promises
of these kinds are being made, every person
understandsitissimply to woo voters without
any intention and capability of fulfilling them.
However at theend of the day theonly positive
that emerges is we have a democracy giving
us the right to choose. One who was abused
as achaiwala can become the Prime Minister
of the country. One who sat on the streets of
Jantar Mantar can become the Chief Minister
of Delhi. Whatever happens on the result day
Delhi and India win with a hope something
would change for the better in the life of a
common man.

Namaste,

CA.Ashok Kataria
ackatariaco@yahoo.co.in
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From the Presdent

CA. Shailesh C. Shah
sckshah@yahoo.com

Dear Esteemed Readers,

Recently we celebrated the 66" Republic day. On 26"
January, 1950, the constitution of India came in to
exigence and I ndiabecame asovereign state. The country
finally realised the dream of the numerous freedom
fighters who fought and sacrificed their lives for the
independence of the nation. Even though, decades have
passed since the Indian Constitution cameinto effect but
the Republic Day, each year reminds us of the
‘Indianhood’ that runsinour blood. Most of themembers
of the Association may beaware that 26" January isalso
remembered for one more reason. It isthe birth date of
one of our Past President Late Shri C.F. Patel, a
courageous professional who worked very hard for the
betterment of the profession, members and for the
Association. The dates like 26™January give us the
opportunity to express our gratitude and pay tribute to
great leaders who have brought the nation and the
profession forward. These occasions keep us always
reminded that we too have to stand amidst the crowd
and do something extraordinary for the nation and
profession so that our next generation takes pride and
remembersusfor our deedsfor yearsto come. Someone
has rightly said that “ No candle loses its light while
lighting another candle. So never stop sharing and
helping others because it makes your life more
meaningful”

Normally the month of February is eagerly awaited by
theprofessionalslike chartered accountants, economists,
industrialists for the announcements of the Finance
Minister inthe Union Budget. By the time the February
issue of the Journal reaches your desk, the countdown
for the budget would have begun. The Modi Government
will present its first full and perhaps the most crucial
budget on 28" February in the backdrop of emerging
recovery in the economy. People did not expect much
from Finance Minister when he presented the first budget
in July 2014. He had avery lesstime and thusthe first
budget was a continuation of reforms initiated by the
previousgovernment rather than any significant change
from previous policies. The honeymoon period is over
now and the Government would try to come out with

big bang reforms with populist measures. Thereislot of
expectation by the marketsfor measuresto revive growth.

Recently Finance minister hinted to leave more money
in the hands of the consumer to increase demand and
growth. He also stated that the Government was not in
favour of raising revenue by imposing higher taxes. The
Government has raised incometax exemption limit from
Rs. 2lacsto 2.5 lacsin thelast budget and it would not
besurprising if the taxpayersin the country getsfurther
relief in oneformor the other. Now itisthetimefor the
Government to announceitspoliciesto transform India
with Mantraof “ Sabka Saath, SabkaVikas’. Nonetheless
with Budget 2015-16 around the corner, to get the
economy fully back on track, the Government will have
to keep up the pace of efforts for the improvement of
investor sentiment, climate for doing business by
removing bottlenecks, employment generation and
containinginflation.

The Budget Meeting to discussthe Finance Bill isone of
the most important eventsof the Association, held every
year immediately after the Budget is presented in the
Parliament. However, this year it would be a second
budget meet and | consider myself fortunate to get an
extraopportunity to organizethebig program again asa
President. The budget meeting isorganized jointly with
Ahmedabad Branch of WIRC of ICAI on4"March 2015
at Tagore Hall.

TheA ssociation organi zed blood donation camp on 17
January 2015 where many members came forward to
donate blood. | am pleased to inform the members that
on Cricket team of CAA won the match against Income
Tax Bar Association played on 1% February 2015.
Congratulationsto the membersof Cricket Team CAA.
Thiswasthelast match of the cricket season thisyear at
CAA. For cricket fansWorld cup 2015 is starting from
14" February. | wish Team India best of luck for winning
the cricket world cup.

With regards,

CA. Shailesh C. Shah
President
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Limited Liability Partner ship,
An Overview

CA.Vijay Kewalramani
info@kewalramanai.in

The economy hasbeen growing at arapid pacein
the last couple of decades with the adoption of
reforms by successive Governments. The growth
in the economy has also led to a demand for
simplification of procedures and reducing
complexitiesin the conduct of businessesin India,
Keeping in view the demand from the various
sectors, especially the SM E sector, the Government
of Indiaenacted the Limited Liability Partnership
Act, 2008, which came into effect from 1% April,
2009 with the notification of theLimited Liability
Partnership Rules, 2009.

The concept of Limited Liability Partnership
athough new for Indiahasbeen prevalent in many
countrieslike Canada, Australia, United States of
America, China, Germany, Japan and Greece to
nameafew. At present morethan 10000 LL Pshave
beenregisteredinIndia

The LLPisamidway between aPartnership firm
and aCompany formed under the CompaniesAct.
It hasthefeatures of both company aswell asLLP.

A LLPcan beformed for carrying on any bus ness,
trade, manufacturing or providing services
(including professiond services).

m Salient Featuresof LLP
M inimum Procedural Compliances

There are minimum compliances to be
complied with under LLPAct. It isdifficult
for SMEsto manageall compliance under the
Companies Act, especially the additional
compliancesunder the CompaniesAct, 2013
with regard to Share Certificate, Minutes,
Board Meeting, AGM, declarations,
appointment and removal of directors and
auditors, rel ated party transactionsetc.

Limited Liability
Theliability of the partnersislimited to the

extent of their capital contribution. Unlikein
the case of a partnership firm under the Indian
Partnership Act, 1932, thereisalso no concept
of joint and several liabilities of the partners.
The partners act as agents of the LL Pand not
the other partners. The concept of limited
liability shall not however hold good in
relation to partnerswho are involved in fraud
and misrepresentation and also for the
liabilities due on account of income taxes
on winding of the LLP as per Section 167C
of the Income Tax Act, 1961.

Number of Partners

The LLP shall have minimum 2 (two)
partners, one of whom hasto be aresident in
Indiaand thereisno upward limit regarding
number of partners.

Separate L egal Entity and Perpetual Succession

AsLLPisabody corporateand it can sueand
be suedinitsown name. It can own properties
initsown name. A LLPis ajuristic person
and its existence is not dependent on the
partners. However when all but one partner
diesthen theremaining partner hassix months
timeto introduce new partner, failing which,
the LL P may be wound up. Further in case all
the partnersdie and there are no provisions of
nominating legal heirs for admission to the
partnership in the event of death, then Tribunal
shall wind up the LLP onitsown.

LLPAgreement

The L LP agreement regul atesthe working of
aLLPasit contains the main objects, rules
and regulations of the functioning the LLP
similar to the Partnership Deed in case of a
Partnership Firm and MOA and AOA in case
of aCompany, it hastheflexibility to change
from time to time after following due
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procedure laid down in the Act. In case no
agreement is entered into, the provisions of
the First scheduleto the LLPAct will become
applicable.

Taxation

LLPshall be taxed as partnership firm under
the provisions of thelncome Tax Act, 1961.
There is also no concept of Dividend
Distribution Tax. Thus it helps avoiding
doubletaxation.

Assignment of Rights

The rights of a partner to the share of the
profits and losses of the LLP and to receive
distributions in accordance with the LLP
agreement are assignable either wholly orin
part.

Audit

Audit of accountsis mandatory only in case
the turnover of the LLP exceeds 40 Lakhs
or the capital contribution exceeds 25 lakhs.

Partners

The following persons can be partnersin a
LLP:

* Individuas

» LimitedLiability Partnerships

e Indian Companies

» ForeignLimited Liability Partnerships
» Foreign Companies
Disqualifications of a Partner ;

* A person of unsound mind.

» A person declaredinsolvent

» A person appliedforinsolvency
Designated Partners

The LLPAct has introduced the concept of
Designated Partnerswho shall beresponsible
for ensuring all statutory compliances of the
LLPvizfiling returns, documents, etc., with
the Registrar, etc., and such act as may be
provided in LLPAgreement.

Limited Liability Partnership, An Overview

The designated partnersare also mandated by
the Income Tax Act, 1961 to sign thereturns
of the LLP

Number of Designated Partners

The LLP shall have at |east two partners as
Designated Partners (DP) (at least one
designated partner shall be aperson resident
inIndia).

Qualifications of aDesignated Partner

Only individual s can be designated partners.
At least one of them shall be a resident in
India.

If bodies corporate are partnersin LLP, they
can nominate an Individual as Designated
Partner.

Theterm ‘resident in India’ means a person
who hasstayed in Indiafor aperiod not less
than 182 days during the immediately
preceding oneyear.

If at any time there are less than two
designated partners, then all the partnersshall
be deemed to be Designated Partners.

Disqualifications of aDesignated Partner

The personswith following disqualification
are not eligibleto be appointed as designated
partners:

* isanun-discharged insolvent, or hasat any
timewithin the preceding 5 years adjudged
insolvent;

* suspends or has at any time within the
preceding 5 years suspended payment to his
creditorsand has not at any timewithin the
preceding 5 yearsmade acomposition with
thecreditors,

» isor hasbeen convicted by a Court of any
offence involving moral turpitude and
sentenced in repect thereof toimprisonment
for not lessthan six months.

Appointment / Cessation / Change of
Designated Partners

Designated partners shall be appointed or
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changed in accordance with the procedures
laid downin the LLPAgreement.

If any vacancy of designated partner arises,
LLP may appoint designated partner within
30 days of avacancy arising for any reason,
as per the procedure laid in the LLP
Agreement.

Consent to become Designated Parther

An individual who agrees to become
designated partner (except in case of
designated partners at the time of
incorporation) hasto give consentin Form 9
totheLLP.

Intimation of Appointment, Resignation or
Change

LLPshal filewith the Registrar the particulars
of any new appointment, resignation or
change of designated partnersin Form4. This
Form hasto befiled within 30 daysfrom the
date of the appointment, resignation or
change.

Duties of Designated Partner

The designated partner shall beresponsible
for all the statutory compliances stated under
the LLPAct, including filing any document,
return, statement, etc. and shall be personally
liablefor penaltiesimposed on LLP for any
contravention of the provisions relating to
compliance, etc.

Fines and Penalties

In case LLP having less than one resident
designated partnersat any time, then LLPand
partners shall be liable to fine, which shall
not be less than Rs. 10,000/- but not
exceeding Rs5 lakh.

Admission, Resignation, Removal of Partner
and Transfer of I nterest

Admission

A new partner may be introduced with the
consent of all the existing partners, except
where otherwise stated in the LLP
Agreement.

Cessation of Partner
Any partner may cease to be partner asunder:

* In accordance with provision of LLP
Agreement.

» Upon partner becoming disqualified in
accordancewith LLPAct, 2008.

» Upon Death of partner.

» Upon giving 30 days notice of intention of
retirement to other partners

Expulsion of Partner

No majority of the partners can expel a
partner unless a power to do so has been
conferred by express agreement between the
partners. In other wordsif the LL P agreement
specifically allows expulsion or removal of a
partner, the partners can remove or expel any
partner as per the provision of the agreement.

Intimation of Admission, Cessation or
Expulsion

When aperson isadmitted asnew partner or a
person ceases to be a partner on account of
retirement, death, expulsion or otherwise, the
LLP hasto intimate the ROC by filing Form
4, within 30 days from the date of such
admission and/ or cessation.

LLPAgreement also needsto be modified to
incorporate the changes in constitution and
Form 3 also needsto befiled.

Transfer / Assignment of Partners' Rights

Any partner can freely transfer and/ or assign
hisright to sharethe profitsand lossesand to
receive distribution in accordance with the
LLP agreement.

Thetransfer and/ or assignment of therights
by the partner shall not amount to dissociation
of the partner or a dissolution and winding
up of the LLP.

Thetransfer and/ or assignment of theright
does not, by itself, entitle the transferee to
participate in the management or conduct of
the activities of the LLP. Moreover the
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transferee is al so restrained from accessing
information concerning the transactions of the
LLP.

Contribution

Contribution isthe capital contribution of the
partners introduced at the time of
incorporation or additionally brought in
subsequent to the incorporation.

Mode of Contribution

» Contribution may be in Tangible or
Intangible Form.

« Nature and value of contributions to be
stated in accounts.

* Incase of Non Cash contributions, Needs
to be valued by Practising Chartered
Accountant, Cost Accountant or a Valuer
fromthe approved panel

Limited Liability Partner ship Agreement

Limited Liability Partnership Agreement
regulates the functioning of the LLP, it
provides the basic framework in which the
LLPwill function and it determinestherights
and duties of the partnerstowards each other
and their rightsand dutiesin relation to the
LLP. The LLP agreement can be entered into
prior to incorporation or subsequent to
incorporation of LLP. It should beinwriting.

Definition of aL L PAgreement
Section 2 (1) (o) definesLLPAgreement as

“Limited liability partnership agreement”
means any written agreement between the
partners of thelimited liability partnership or
between thelimited liability partnership and
its partnerswhich determinesthe mutual rights
and dutiesof the partners and their rightsand
duties in relation to that limited liability
partnership.”

Features of an Agreement

TheLLP agreement bei ng the sole document
which regulatesthe functioning of the LLP,
should be drafted after taking into

Limited Liability Partnership, An Overview

consideration all the aspects of the purpose
of theformation of the LLP. It should ideally
include

* Objects

* Registered Address

» Contribution

» Modeof Contribution

» Changesin Contribution

e Sharing of Profitand/ or Loss
* Remuneration

» Designated Partners and their Rights and
Obligations.

* Rightsand Obligationsof Partners.
* Managementof LLP

» Admission, Retirement, Expulsion or death
of Partner.

* Assgnment of Financial Interest.
* Mestingsand minutes.

* Loansfrom Partners, if any.

* Non-Compete Clausg, if any.

» Banking, Accountsand Audit.

* Redtrictionson Partners

* Amendmentsto Agreement

* Indemnity Clause

*  Winding up

* Resolution of Disputes

Due care to be taken to include all relevant
points, in order to enable the orderly function
of theLLP and to ensuretransparency in the
working of the LLPand to avoid ambiguities
amongst the partners.

Ratification of the Agreement

The partners have to enter into a partnership
agreement in writing. The agreement can be
entered into prior to date of incorporation or
subsequent to date of incorporation (not later
than 30 days from date of incorporation). In
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casethe LLPagreement isentered into before
theincorporation of the LLP. The partnershave
to ratify thisagreement after i ncorporation of
the LLP and have to file the agreement with
resol ution for ratification.

Amendment to the Agreement

Any changein particularsmentionedin LLP
Agreement can be effected (other than change
in constitution) by means of supplementary
agreement provided LLP Agreement so
provides for making changes through
supplementary agreement.

Filing of Agreement

LLP agreement (duly ratified, in case it is
entered prior to incorporation) and changes
to it haveto be filed with the Registrar in
Form 3 within 30 days from the date of
incorporation, or thedate of such amendment.

First Schedule

If LLP Agreement is silent on any of the
matters covered in the First Schedule, then
provision of the First Scheduleshall apply in
relation to those matters. The First Schedule
shall also apply, in the absence of an
agreement.

» All partnersentitled to shareequally inthe
Capital and Profits/losses.

* Indemnity Clause.

» All Partners entitled to take part in
management.

* No partner entitled to remuneration.

» Nonew partner can beintroduced without
consent of all partners.

» All decisions with majority of partners
consent.

» Minutesto berecorded within 30 daysand
all decisionsrecorded.

* Render TrueAccounts.
* Non-Compete Clause.

» Partners cannot be expelled by majority
unlessprior agreed.

» Disputesto bereferred to Arbitration under
Arbitration and Conciliation Act, 1996.

Stamp Duty on Agreement

The Stamp duty applicable to Instrument of
Partnership depending on the place of
incorporation, shall apply to LLPAgreement.
In case an immovable property isintroduced
by the partners astheir capital contribution,
then stamp duty rates applicable to
conveyance of immovable properties shall
apply.

Commencement of Business

L L P can commence businessimmediately on
obtaining the Certificate of Incorporation.

Accountsand Audit
Accounts
M aintenance of Books of Account

The LLP Act has not prescribed any books
of account; however, The LLP shall maintain
proper books of account asmay be necessary
inview of the affairs of the LL Pfor each year
of itsexistence on cash basisor accrual basis.
Theaccount books areto be maintained at its
registered office and shall be preserved for
period of 8 years.

Recordsto be M ai ntained

The books of account shall be kept in such a
manner which depictsthefollowing:

» Thefinancial positionof LLP.

» Enable the preparation of Statement of
Account and Solvency which complies
requirement of the Act

e Particulars of all sums received and
expended.

» Recording of Asset and Liabilitiesof LLP.

» Statement of cost of goods purchased,
Inventories, work in progress, finished
goodsand cost of goods sold.

» Any other matter asmay be decided by the
partners.
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Filing of Statement of Accounts and Solvency

The LLPisrequired to prepare a Statement
of Account and Solvency for the financial
year as at the last day of the financial year,
within 6 monthsfrom the end of thefinancial
year in Form No. 8. It shall be filed within
30 days of the end of six months of the
financial year to which financial statement
relates. However, LLP incorporated on or
after 1st October may opt to closeitsaccounts
on 31st March immediately following the
financial year in which it was incorporated
and hence are entitled to exercise the option
of filing thefirst Statement of Accountsand
Solvency after the end of the financial year
immediately following theyear inwhichitis
incorporated.

The Statement of Accountsand Solvency shall
be counter signed by a chartered
accountant in case the turnover exceeds’
40lakhs.

Annual Return

e TimeLimit
The LLP is required to file its Annual
Returnin Form No. 11 with the Registrar

within 60 days from the end of the
financial year.

* Certificateby Compan Secretary
TheAnnual Return shall be accompanied
by a certificatefrom acompany secretary
that he has verified the particulars
including the book and records of the
LLPandfound themto betrue and correct.
The certification from CSisrequired in
thefollowing cases:

Contribution is in excess of Rs.25lakhs;
OR
Turnover in excessof Rs. 40 lakhs.

Penalty

Any LLP which failsto file Annual Return
shall be punishablewith fine, which shall not
be less than Rs. 25,000/ but not exceeding

Limited Liability Partnership, An Overview

Rs. 5,00,000/ .

Every Designated Partner of the LLP shall
be punishable with fine, which shall not be
lessthan Rs. 10,000/ but not exceeding RS.
1,00,000/ .

Statutory Audit

The accounts areto be audited if turnover of
LLP exceeds Rs. 40 lakhs or Contribution
exceeds Rs. 25 lakhs.

An audit shall be conducted only by
practicing Chartered Accountants.

Chargeon Assets

LLP can mortgage its assets and create a
charge onitsassets, subject to the provisions
of the LL P agreement.

The charge can be created or discharged by
fillingin Form 8.

IncomeTax Provisions

* LLPisincludedinthedefinition of thefirm
in the Income Tax Act, 1961 and
accordingly incometax of LLPshall bein
linewith that of afirm. Accordingly, profit
will betaxed inthehandsof LLPand notin
thehands of partners.

*  Partners Sharesto be exempt u/s 10 (2A).

*  The provisonsof the Wealth Tax Act, 1957
applicabletoapartnershipfirmapplytoaL LP.

*  Thelncome Tax Returnsshall be signed by
the Designated Partner duly authorized by
theLLP.

*  Partnersentitled to remuneration subject to
limitsspecified in Section 40(b).

*  Theliability of thepartnersshdl bejointand
several in case of tax dues outstanding on
winding up of LLP.

*  Conversion of apartnership firmestablished

under Indian PartnershipAct, 1932toLLP
shall not attract any capital gaintax liability.

* Conversion of Private companies and
unlisted Public companiesto LLPshall not
attract capital gaintax liability inthe hands
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of LLP and shareholder subject to
compliance of the provisions of Sec.
47(xiiib) of Incometax Act, 1961

* NoTaxonconversionof Firmto LLPif
all partners continue to be partnersin
LLP and all rights and obligations are
thesame

» Provisions of Section 47(xiiib) of the
Incometax Act,1961, to be applicable
incaseof Conversion of Private Limited
and Unlisted Company to LLP, asunder:

All the assets and liabilities of the company
immediately beforethe conversion becomethe
assetsandliabilitiesof theLLP.

All the shareholders of the company
immedi ately beforethe conversion becomethe
partnersof the LL Pand their capital contribution
and profit sharing ratio in the LLP arein the
same proportion as their shareholding in the
company on the date of conversion.

The shareholdersof thecompany do not receive
any consideration or benefit, directly or
indirectly, in any form or manner, other than by
way of sharein profit and capital contribution
intheLLP.

Theaggregate of the profit sharing ratio of the
shareholders of the company in the LLP shall
not be less than 50%, at any time during the
period of fiveyearsfromthedate of conversion.

The total sales, turnover or gross receipts in
business of the company, in any of the three
previousyears preceding the previousyear in
which the conversion takes place does not
exceed Rs. 60 Lakhs

No amount ispaid, either directly or indirectly,
to any partner out of balance of accumulated
profit standing in the accounts of the company
on the date of conversion for aperiod of three
yearsfromthe date of conversion.

Conversion of Company within compliance of
Section 47(xiiib) of the Income tax Act,1961
shal permit thefollowing:

Carry forward of losses and depreciation
allowances.

*

Opening WDV of resultant LLP for the
purpose of depreciation shall be closing
WDV of firm or company as the case may
be.

Cost of acquisition of assets of successor
LLP shall be cost of acquisition to pre-
decessor company.

Carry over of unutilized MAT credit u/s
115JAA shall not be allowed.

Non compliance of any of the provisions of the

Section 47(xiiib) of Incometax Act, 1961 shall

attract tax liability in the hand of resultant LLP
and / or shareholder in the year of default [S.
47A (4) of Income Tax Act, 1961].

Merger and Windingup of LLP

The provisions relating to mergers and
amalgamations are governed by the
provisions of Rule 35 of the LLP Rules &
Section 58 of the LLP Act

The LLP can be wound up by following the
procedurelaid downinthe LLP (Winding up
and Dissolution) Rules, 2010.

Foreign Direct Investmentin LLP

Foreign Direct Investment (FDI) in LLPwill
beallowed, through the Government approval
route, in those sectors/ activitieswhere 100%
FDI isallowed, through the automatic route
and there are no FDIlinked performance
related conditions.

Restrictions relating to FDIlinked
performance rel ated conditions, woul d apply
in sectors, where conditions like minimum
capitalisation, etc. are prescribed like
development of Townships, NBFC, even
though 100% FDI isallowed under automatic
route.

FDI would not be allowed in LL Ps operating
in agricultural / plantation activities, print
mediaor real estate business.

LLPswith FDI will not be eligible to make
any downstream investments, which mean
LLP having FDI, cannot make further
investment in LLP or companiesengagedin
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any business, even though 100% FDI is
allowed under those sectors.

ConversiontoLLP

Existing Partnership firmsregistered under
Indian Partnership Act, 1932 and unlisted
companies (both private and public) can be
converted into LLP in accordance with the
provisions of the Second, Third and Fourth
Schedules appended to the Act.

Conversionof FirmintoLLP

The Second Schedul e states the guidelinesfor
conversion of aPartnership Firmto LLP.

» All partners of the Firm to be partners of
LLP

» Form17to befiled aongwith Form2

* LLP to inform ROF about Conversion
within 15 days.

o All Assets, Liabilities and all rights and
obligationsto betransferredto LLP.

» Statement of Conversion to be mentioned
in all Correspondence of LLP for twelve
months.

» All pending proceedingsagainst firmto be
continueagainst LLP.

» Partnerscontinueto beliablefor liabilities
before conversion.

» All existing Agreements and Contractsto
continueasif of theLLP

Conversion of Private Limited and Unlisted
Limited Companiesinto LLP

The Third Schedule states the guidelinesfor
conversion of aPrivate Limited Company to
LLP.

The Third Schedule states the guidelinesfor
conversion of aPrivate Limited Company to
LLP.

e All shareholders of the Company to be
partnersof LLP.

» No Security interest in the existing Assets
should be subsisting.

» Form18to befiled aongwith Form2

Limited Liability Partnership, An Overview

e LLP to inform ROC about Conversion
within 15 days.

o All Assets, Liabilities and all rights and
obligationsto betransferredto LLP.

« Statement of Conversion to be mentioned
in all Correspondence of LLP for twelve
months.

» All existing Agreements and Contractsto
continueasif of theLLP.

» All pending proceedingsagainst firmto be
continueagainst LLP.

LLPand Liability of Partners

* Every partner is agent of LLP and not of
other partnersunlike Indian PartnershipAct,
1932 which provides that partners are
mutual agent of each other. Hence the
partner’sliability innormal caserestricted
to hiscontribution and shal not beunlimited
and joint and several.

* LLPshall not be bound by anything done
by the partner where he has no authority to
act for theLLPin doing aparticular act.

* LLP can be held liable, as a result of
wrongful act or omission on the part of a
partner inthe normal course of business of
LLPorwithitsauthority.

* A partner shall be personally liablefor his
own wrongful act or omission but shall not
bepersonally liablefor thewrongful act or
omission of any other partner of LLP.

*  Theliability of LLPand the partners shall
be unlimited, in the case of partners, who
have knowledge of any act donewith intent
to defraud creditors or any other personsor
donewith fraudulent purposes.

Summary

A LLP can beavery useful medium of doing
busi nessespecidly for the SMEE sector, however,
the choice of whether to opt for an LLPwould
depend on various factors like nature of
business, future expansions, FDI requirements
to name afew.

0oo
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Obtaining Trade Mark and
Patent : Filing Tips& Strategies

CA. Nakul Sharedalal =
lawyer84@ymail.com 8

Most of the people and more so, the common man,
believesin himself so much that he endsbeing more
than just wise. Saving money isjust one aspect of
it. He has that earnest to learn and keep on
discovering new things along that path and sail
through in whatever wrongs that he might have
committed through that path because heisnot an
expert and just acommon man. All of us, would
sincerely wish it worked that way, but more often
it does not, especially where the filing of patents
and trademarks are concerned. Nothing can be
undone here, and if you wish to do so, you end up
spending more after your applicationsor ruiningit.
That isbecausethefiling of trademarksand patents
isawee bit uncommon and more so technical and
expertiseoriented. Small thingsmatter hereinabig

way.
TradeMarks

Thefiling process of trademark and patentsisboth
complex and mind consuming, but filing of patents
ismuch more demanding. Thefiling of trademark
application is not easy but if you ask a patent &
trademark attorney, he would find the trademark
filing procedure simple to handle. This is an
admission that no one can refuse. Asweall know,
the power that atrademark owner is blessed with
in theform of intellectual property right. But, the
routeto being aregistered proprietor of atrademark
differsin every case. It al boilsdownto theissues
involved, the trademark itself, the use of it, the
manner of itsapplication, the disputes concerned
with thetrademark if any and other bits. It arethese
factorsthat would decidewhether your application
isinfor asmooth ride or abumpy one.

Trademark is more than just stationery. It speaks
volumesabout all the hard work that the owner has

put into hisbusinessand brought acertain goodwill
and reputation to be associ ated with the trademark.
It isnot less than areward for the owner that the
consumer wouldidentify thetrademark for acertain
quality of products. Should the owner not decide
to protect histrademark by registeringit, heisjust
getting aninch closer tolet it get manipulated and
counterfeited in the market. Counterfeiting or
manipulation then resultsinto alot of chaosinthe
market which in turn tarnishes the image of the
trademark and hampersitsgrowthinitsindustry as
the consumerswoul d feel unsafewhile purchasing
it. Therefore, the owner hasto continuously invest
intheIntellectual Property protection by not only
getting it registered but also keeping acheck onthe
market for possible chaotic situations. However,
having said so, getting the protection of trademark
is as much important as filing a trademark
application. While doing so, the applicant should
seek professional support from the trademark
attorney asat timesthetechnicd jargonsor thenitty-
gritties of the procedure can be alot to handlefor
the ordinary applicant. It is best to entrust a
trademark attorney for the protection of your
trademark filing, trademark asset and its
prosecution.

In trademarks, what you sow iswhat you get. The
finances that are involved behind filing and
prosecuting atrademark arefar lessthan correcting
anincorrect application. We all have experienced
that the applicantshave made numerousapplications
which have not taken off, abandoned or pending
for officeobjectionswhichisbeyondtheir expertise
to prosecute. Moreover, by engaging atrademark
attorney much | ater in the application stage rather
than from the start, would be a double whammy
for the applicant as far as the finances of the
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application are concerned. If the applicant is not
ableto pursuethetrademark authority to guidehis
application, then it would be improper of him to
pursue the matter further, as the sole objective of
the authority is to analyze and not guide the
applications. If that woul d bethe casethan thework
on both thesideswould d ow down asthe anal ytical
wing of the authority would be guiding the
applications at the same time. Debating whether
those applications can be considered fructuous or
infructuous would be a different issue altogether
and should be best avoided here!

The most significant aspect of the trademark
applicationisthe use, though isvoluntary to do so
uptill fiveyearsand three monthsfrom the grant.
But let’sfaceit, use of atrademark regionally or
nationally isvery crucial and ismost of the times
considered trivial and over looked resultinginthe
grant of trademarksoutside their areaof application
and |ater bearing the brunt of bad in law intended
applications. Hence, identifying the areaof useis
most crucial for atrademark and should be applied
only inthat manner, in order to completely secure
the application and its grant from further
rectifications. A haf hearted trademark application
isas much a curse to the applicant as aincorrect
and a wrong application. The intentions of the
applicant may be bonafide and best but, thefactis
that atrademark applicationismuch morethan the
applicant’s intentions and feelings. It’s all about
channelizing the effortsand financesinvolved in
the best way to get a smooth, hassle-free, strong
and time bound registration. After all, your
trademark isyour identity and nobody including
your own self should makeamessout of it. Making
the right choices while filing your trademark
applicationisextremely important and professional
expertiseisonething that nobody should every shy
off totakeit.

Patents

Patents mostly deal swith science, technology and
lot of substance which would help making lives

easier. The power of trademarks and patents is
entirely different. Whiletrademark ismuch more
commercia and sought after amongst therights of
intellectual property, patent isthe most rewarding
amongst thoserights. If out into practicein aproper
manner, than patents can keep on rewarding you
for at least two decades and in anumber of cases
for alifetime. It would be incorrect to say here
that patent being complex isamyth. Infact, it cannot
be more true. An ordinary applicant cannot get
away with isapplication of patent unless he seeks
professional expertise and support. When the
applicant hastaken thetroubleto invent something
after the time and effort that hasgone intoit, it
would be only unwise of the applicant to blow it
all away by making an application withlot of flaws
and improper drafts.

Mostly the patentsobservefirg to fileand therefore,
will stick toit whilediscussing thetipsand strategies
of filing and obtaining patents here. The evidence
on your hand won’t be ableto cometo your rescue
andtherefore, being thefirst oneto file before your
competitors hasbecome abit of aconcern. Being
thefirst to fileguaranteesthat your chancesof being
granted an invention are bright but, the applicant
should not losehisway in hisquicknessto filethe
application. In the hurry of filing a time bound
application, the applicant must not lose sight of
having aprecise, complete and justifiable draft of
his invention which he claims to be granted as a
patent. Hence, time is of as much importance as
the draft of invention. Having said that, the way
out of securing your first to file date with the
authority isto file provisional application. This
application will include only adescription of your
invention but nothing in specific asfar astheclaim
of the patent isconcerned. Thisstrategy will help
you preservethe criteriaof thefiling date and most
of the pharmaceutical compani eshave been doing
sotofdl intothebracket of first tofile. But, it has
it'sdisadvantages. The strategy can boomerangin
cases where the inventor may not be able to
complete some criterias of his invention in the
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window period. This situation then givesrise to
multiple problemsinthefiling of theclaimsfor the
invention, examination reportsand thus, the entire
procedure of the grant of patent goesfor atossand
the complicationsand objectionsthat may arisewill
worsen the case of the applicant even morebefore
theauthority. The provisional applicationisalsoa
double edged sword becauseif the description of
the invention in the provisional application is
incomplete or improper than the applicant’srights
would remain unprotected.

Theinventor infirg toinvent system should bewary
of hisactionsin the grace period. The acts of the
inventor applicant in the grace period should not
become a curse on his application. He should
remain aloof from making publications or
disclosuresin the grace period because doing so
would risen the chances of those being concluded
in a later patent application which the inventor
cannot then useaprior art againgt it. Thus, thereis
aquestionable pause at thismoment asto how much
protectionisavailableto theinventor applicantsin
favor of their applicationswho bank on the grace
period to rely on their publications which are
previousto their applications. The answer to that
question andthetipif itisseen assowould bethat
it isof lot of significance that the application of
patent befiled at the earliest possible date and to
avoid any public disclosure beforeit.

The scientists, researchers and the attorneyshave
to closely work together to have proper and
complete patent application. When scientists,
researchersand the attorneyswork together in co-
operation and as a team than the time limits and
deadlinesin the procedure of the application can
be met and the shortfalls and other time bound
objections can be best avoided. When there is
smooth internal communication between the
scientists, researchersand theattorneys, theclams
of theinventor can be put forth in the best manner
before the authority. Firms, organizations and
companieswith largeemployeebase should explore

sel ective and tal ented empl oyeesin the processthat
buildsup to the application and take the maximum
benefit by inducting their views in various
disclosuresduring theentire process. Thiswill in
turn boost their moral e and result in theemployees
being encouraged to hel pthe company to filemore
patents.

The company and attorney haveto mutually decide
while considering the Patent Budget and the
legalities that which would be the suitable
jurisdictionsto churn out the best value out of the
patentsat hand. The company shouldawaysbein
sync with the patent filing strategy and the business
strategy. Also the company should alwayskeepin
mind thefinance while preparing thefiling strategy
of patents. The inventor/company should also
enforce upon hisattorney to performin-depth due
diligence which can beinstrumental in giving the
inventor fair chance in being successful with his
application. Patents are being termed as the top
money making machinein and beyond Intell ectual
Property Rightsastheir value can now even surpass
the value of most physical assets of the company.
Patent isaright which hasno definite boundaries
and the theory is vary popularly known as
monetizing patents. M oreover, thevaueof patents
is forming great significance with various
communities. Many patentsthat areregistered by
various start ups are being acquired by long term
playersinrecord breaking deals.

Beit trademark or patents, risk assessment of these
rightsisvery necessary. Pre-planning isthekey to
beincluded at the primewhilechaking out thefiling
strategy for trademarks and patents. It definitely
hel psin curbing vari ousforeseeabl e objectionsand
obstaclesthat may prop up during the process. And
lastly, applicant should also analyze his current
trademark and/or patent portfolio if any which
would also help in designing the strategy for the
proposed applicationsat hand.

ooo
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Glimpsesof Supreme
Court Rulings

Advocate Samir N. Divatia
sndivatia@yahoo.com.

34 Warrant of authorization —Validity:

The provision contained in Sec.132(1) of the
Income-tax Act, 1961, enables the competent
authority to direct the issue of a warrant of
authorization to conduct a search and seizer
operation on the basis of formation of an opinion
which areasonable and prudent man would form
forarriving at aconclusiontoissueawarrant. Itis
done by way of an interim measure. The search
and seizureisnot confiscation. Thearticlesthat are
seized are the subject of enquiry by the competent
authority after affording an opportunity of being
heard to the person from whose custody they have
been seized. Thetermsused are‘reasonto believe'.
Reasons can be recorded on the file and the court
can scrutinize the file and find out whether the
authority hasappropriately recorded thereasonsfor
forming of an opinion that there are reasons to
believeto conduct search and seizure.

[Union of Indiaand othersvs. Agarwal Iron
Industries (3701 TR 180)]

3 Production of additional evidence—CPC,
1908 —Or.41 R.27(1)(b):

The general principleincorporated in Rule 27(1)
of Order 41 isthat the partiesto an appeal are not
entitled to produce additional evidence (oral or
documentary) inthe appellate court to curealacuna
or fill up agap in a case. The exceptions to that
principle are enumerated thereunder in clauses
(a),(aa) and (b). Clause (b) saysthat if the appellate
court requiresany document to be produced or any
witnessto be examined to enableit to pronounce
judgment, it may allow such document to be
produced or witness to be examined. The
requirement or need isthat of the appellate court

bearing in mind that the interest of justice is
paramount. If it feelsthat pronouncing ajudgment
in the absence of such evidencewould resultina
defective and to pronounce an effective judgment
admission of such evidenceisnecessary, clause (b)
enablesitto adopt that course. Invocation of clause
(b) doesnot depend upon thevigilanceor negligence
of the partiesfor it isnot meant for them. It isfor
theappellateto resort to it when on aconsideration
of the material or record it feel sthat admission of
additional evidence is necessary to pronounce a
satisfactory judgment in the case. The Board of
Revenue erred in declining to admit additional
evidence that would throw light on the germane
issue.

[Wadi vs. Amilal and others(2015) (1 SCC677) ]

36 Estoppe —EvidenceAct, 1872—Sec.115:

When it does not arise? Wheretwo peoplewith the
same source of information assert the sametruth or
agreeto assert the samefa sehood at the sametime,
neither can be estopped againgt the other.

[Bhagwati Vanaspati Tradersvs. Sr.
Superintendent of post offices, meerut (2015) (1
SCC 617)]

Corporate Laws — SICA or RDDB -
Which act would prevail over the other
in caseof conflict:

Parliament must be deemed to have had knowledge
of theealierlawi.e. Sick Industrial CompaniesAct
(SICA), enacted in 1985, while enacting the
Recovery of Debts Due to Banks and Financial
IngtitutionsAct, 1993. It iswith aview to prevent a
clash of procedure, and the possibility of

contd. on page no. 649
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Reopening: Principle of Consistency:
High Court decision binding on I.T.

71 authoritiesunder itsjurisdiction
Aroni Commercials Ltd. v/s. Deputy
CIT (2014) 3621 TR 403 (Bom) : (2014)
267 CTR (Bom) 228

|ssue:

Whether the decision of High Court isbinding to
lower authorities in the state? Can A.O. proceed
before four weeks after rejecting objections of
assessee.

Held:

The primary requirement to reopen any assessment
isareason to believethat incomechargeableto tax
has escaped assessment. The reason should be based
on tangiblematerial. Tangible material would mean
factual material and not inference or opinion on
meaterial already in existenceand considered during
the assessment proceedings. Onceaquery israised
during theoriginal assessment proceedingsand the
assessee hasrepliedtoit, - it followsthat the query
raised was a subject of consideration of the A.O.
while completing the assessment. Itisnot necessary
that the assessment order should contain reference
or discussionto disclose hissatisfaction in respect
of query raised. The reasons for reopening an
assessment haveto betested or examined only on
the basis of the reasons recorded at the time of
issuing a notice u/s. 148 of the I.T. Act. 1961,
seeking to reopen an assessment. These reasons
cannot beimproved upon, or supplemented much
less substituted by affidavit or oral submissions.

Though the principle of res - judicata is not
applicable to tax matters as each year is separate
and distinct, neverthelesswhen factsareidentical
from year to year, there has to be uniformity and
consstency intreatment.

It isaxiomatic that the law declared by the High
Court isbinding ondl authoritiesfunctioning within
thejurisdiction of the Court. Itisnot open tothe
A.O.tofeignignorance of thelaw declared by the
Court and passordersin defiance of it. The Bombay
High Court in Asian Paints V/s. Deputy C.I.T.
(2008) 296 ITR 90 (Bom) has clearly laid down
that when an assessment is sought to be reopened
u/s 148 of theAct. and theobjection of theassessee
have been overruled by the A.O., thenin such a
casetheA.O. will not proceed further in the matter,
for aperiod of four weeksfrom the date of receipt
of theorder rgjecting the objections of the assessee.

In the instant case order u/s. 143(3) /147 passed
within four weeks of the date of service of order
rejecting objectionsof assesseewasinvalid, asthe
assessee had moved the Court in the matter.

PPF Account and immunity from

attachment

72 Dineshchandra Bhailalhai Gandhi v/s.
TRO (2014) 362 TR 380 (Guj) : (2014)
267 CTR (Guj) 243

|ssue:

Whether amount lying in PPF account can be
attached by IT Dept?

Held:

(i) Rule10 of the Second Scheduletothel.T. Act.
1961 providesthat, al such property as by the
code of Civil Procedure, 1908, are exempt
from attachment and sale in execution of a
decree of acivil court shall be exempt from
attachment and sale under this Schedule.
Proviso to section 60(1) of Code of Civil
Procedure containslist of propertieswhich shal
not be liable to attachment or sale which
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interalia covers in clause (K a). “(K a) al
depositsand other sumsin or derived from any
fund to which the Public Provident Fund Act.
1968 (23 of 1968) for thetime being appliesin
so far asthey are declared by the said Act, as
not to beliableto attachment.”

(i) Therefore, any amount lyinginthe PPFaccount
of asubscriber isimmune from attachment and
sale for recovery of the income tax dues. As
long as an amount remainsinvested in a PPF
account of an individual, the same would be
immune from attachment from recovery of the
tax dues. Thesituation may changeasand when
such amount iswithdrawn and paid over tothe
subscriber.

(iif) CBDT circular dated: 7-11-1990 clarifyingthat
“Section 9 of the Public Provident Fund applies
only to attachment under adecree/ order of a
Court of Law and not to attachment by the
Income Tax Authoritiesiscontrary to theabove
statutory provisions”

Addition on estimation of electricity
73 consumption not valid

C.I.T. v/s. Aaras Agro Products (2014)

222 Taxman 60 (Mag) (Guj)

|ssue:

Whether addition can be made on estimation of
electricity consumption without any unrecorded
purchases being found?

Held:

Assesseewas engaged in businessof manufacturing
and trading of Castor Oil. Assesseefileditsreturn
declaring certain taxable income. In course of
assessment, A.O. opined that average consumption
of electricity per quintal exceeded and, therefore,
there was unaccounted — production of castor oil.
He thus, made addition on account of unaccounted
purchase and gross profit on unaccounted sales.
Tribunal was of the view that once bookshad been
prepared on basis of bills and vouchers and there
was no allegation that either purchase of raw —

From the Courts

material or production wasfound unrecorded, there
was no reason for an addition, that too on
presumption. Tribunal further opined that some
variations during few months in electricity
consumption could not be a valid ground for
making impugned addition. Tribunal thusdel eted
addition made by the A.O. Finding recorded by
Tribunal being a finding of fact no substantial
guestion of law arises.

Inter pretation of Statutes: Interest on
excesstax deposited

74 Union of India Through Director of IT
v/s. TataChemicalsLtd. (2014) 267 CTR
89 (SC): (2014) 363 I TR 0658 (SC)

|ssue:

How the law should be interpreted vis-a-vis and
interest on refund of excesstax deposited?

Held:

Whiledeciding the issue of interest on excesstax
deposited and allowing interest u/s. 244 A,
Supreme Court haslaid down asfollows:

Itiscardinal principleof interpretation of Statutes
that the words of a statute must be understood in
their natural, ordinary or popular sense and
construed according to their grammatical meaning
unless such construction leads to some absurdity
or unlessthereissomething in the context or inthe
obj ect of the statute to the contrary. Thegoldenrule
isthat the words of a statute must primafacie be
given their ordinary meaning. Itisyet another rule
of construction that when thewords of astatute are
clear, plain and unambiguous, then the Courtsare
bound to give effect to that meaning irrespective of
the consequences. Itissaid that wordsthemselves
best declare the intention of the law giver. The
Courts have adhered to the principle that efforts
should be madeto give meaning to each and every
word used by the legislature and it is not sound
principleof construction to brush asidewordsina
statute as being in apposite surpluses, if they can
have proper application in circumstances
conceivablewithin the contempl ation of the Statute.
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Section 32: Meaning of “ Owner ship”

75 C.I.T.v/s. Jawahar KalaKendra(2014)
3621 TR 515(Raj) : (2014) 222 Taxman
0222 (Raj)

|ssue:

How the meaning “ ownership” for the purpose of
Sec. 32istobeconstruedfor availing depreciation?

Held:

Prior to the congtitution of the assessee society the
entity was managed by the Government of
Rajasthan. Onitsconstitution asasociety, all the
assets and liabilities were transferred and
incorporated in the books of the assesses- society.
In respect of the assets, claim for depreciation was
made and allowed for assessment year 2005-06 and
2006-07. However, for assessment year 2007-08
theA.O. disallowed the claim on the ground that
there was no evidence to prove the change of
ownership of the building from the Government of
Rajasthan to the assessee — society and in the
records, thetitle gill continueto bewith the State
of Rajasthan.

High Court on the abovefactsheldthat :

The Supreme Courtin MysoreMineralsLtd. V/s.
C.I.T. (1999) 239 ITR 775 (SC) considered the
concept of the term “own,” “ownership” and
“owners’ and observed that the intention of the
Legislaturein enacting Sec. 32 of thel.T.Act. 1961
would be best fulfilled by allowing deductionin
respect of depreciationtothepersoninwhom for
thetime being reststhe dominion over the building
andwhoisentitledtouseitinhisownrightandis
using the building for the purposesof hisbusiness
or profession.

Interest on refund

ACIT v/s. KeralaTransport Co. (2014)
76 222 Taxman 149 (Kerala) : (2014) 270

CTR (Ker) 214

|ssue:

Whether assesseeisentitled torefundin caseit was
paid against demand or all other excesspayments
refunded?

Held:
Single Judge has held asunder:

Thelearned Single Judgefoundthat itisclear from
Sec. 244 A (1) (b) and the explanation that the
department cannot dispute that the assessee is
entitled tointerest on refund of all paymentsof tax
inexcessof actua tax —found due. It isfound that
if any self —assessed tax paid and adjusted agai nst
the demand, waslater found to be refunded, then
the assessee will be entitled to get interest under
Section 244A (1) (b) of theAct, on suchtax adjusted
against demand. Accordingly, assessee’s writ
petition wasallowed.

Department carried the matter before Divisional
Bench, inwhichitisheld asunder:-

The argument isthat going by the Explanation to
Section 244 A (1) (b) theliability to pay interestis
only inrespect of the tax paid after thedemand is
made u/s. 156 of theAct. We do not think that such
a differentiation can be made to the aforesaid
provision and Explanation doesnot give adifferent
meaning at all. Any amount due to the assessee
under theAct mentionedin Sec. 244(1) clearly takes
inal formsof refund, either self assessed tax or tax
paid as per notice u/s. 156 of theAct. Asfar asthe
explanationisconcernedit only indicatesthe date
onwhichtheinterestisliabletobepaid. That being
the position, we do not think that there is any
illegality or perverdty inthejudgment of thelearned
Single Judge.

Note:
Explanationto sec, 244 A (1) (b) readsasunder:

For the purposes of this clause, “ date of payment
of tax or penalty” meansthedate on and fromwhich
thetax or penalty specifiedinthe notice of demand
issued u/s. 156 ispaid in excessof such demand.

Jobbingand Speculation Business

7 CIT v/s.Ram Kishan Gupta (2014) 222
Taxman 164 (All) : (2014) 361 TR 387
(Al

Issue:
Whether jobbing is speculative transaction?
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Held:

Assessee’s loss from “jobbing” was treated as
speculative.

Assessee claimed that transactions which were
settled otherwisethan by actual delivery of shares
are fully covered by proviso (c) to Sec. 43 (5) of
theAct. The assessee al so pleaded that hewas asked
to deposit turnover fee of jobbing to the Sebi.
Delivery hasbeen effected on net basis as per the
Stock Exchange guidelines; and hence there was
no question of speculation loss.

On above submission, Tribunal held that entire
businesswas non- speculativein nature.

From the Courts

High Court held asunder:

“We are thus of the view that the order of the
Tribunal following the appeal of the assesseeisto
beupheld athough confined to theground that the
losses suffered by the assessee cannot betermed to
be speculative lossby virtueof proviso () to Sec.
43(5). Hence Revenue'sappeal wasdismissed”.

Note: Sec. 43(5) Proviso (C) readsasunder :-

“A contract entered into by amember of aforward
market or a stock exchange in the course of any
transaction in the nature of jobbing or arbitrageto
guard against losswhich may ariseintheordinary
course of hisbusinessas such member.”

ooo

contd. from page 645

contradictory orders in regard to the same entity
and itsproperties, and in particular, to preserve the
steps already taken for reconstruction of a sick
company in relation to the properties of such sick
company, which may be charged as security with
the banksor financial ingtitutions, that Parliament
has specifically enacted sub-section (2) to Sec.34
of theRDDB Act. Indeed, the question asto which
Act shall prevail must be considered with respect
to the purpose of the two enactments; which of the
twoActsisthegenera or special; whichislater. It
must also be considered whether they can be
harmonioudy construed.

Glimpses of Supreme Court Rulings

Normally thelatter of thetwo would prevail onthe
principlethat thelegislaturewas awarethat it had
enacted the earlier Act and yet chose to enact the
subsequent Act with anon obstante clause. Inthis
case, however, theexpressintendment of Parliament
in the non obstante clause of the RDDB Act does
not permit the Court to take that view. Though the
RDDB Actisthelater enactment, Sec.34(2) thereof
specifically providesthat the provisionsof the Act
or the Rulesmade thereunder shall bein addition
to, and not in derogation of, the other laws
mentioned therein including SICA.

[KSL and IndustriesLtd. Vs. Arihant Threads
Ltd. and others(2015)(1SCC 166)]

ooo

Do not wait for anybody or anything.
Do whatever you can. Build your hope on none.

Swami Vivekananda
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Jaimin Jewellery Exports (P.) Ltd. v.
ACIT 1511 TD357 (Mum)

6 Assessment year: 2009-10 Or der Dated:
12'"February, 2014

Basic Facts

The assesseewasengaged in the business of import
of rough diamond and export of polished diamonds.
The assessee entered into forward contract with
banksto safeguard against exchange fluctuation and
booked alosson account of lossonforeign currency
fluctuations. TheAO treated it asaspeculativeloss.
He stated that the said speculative transaction did
not fall within theexclusive clausesof section 43(5)
and loss on such speculative transaction could not
be set off against profit and gains of business, but
from that of speculativetransaction only. Thus, AO
made addition on that amount. On appeal, the
Commissioner upheld the order of the AO.

Issue

Whether foreign exchange loss incurred by
assessee on account of entering into forward
contractswith banksfor purposeof hedgingloss
in connection with hisimport/export business
of diamonds could be held to be a speculative
loss?

Held

The Tribunal referred to the guidelinesissued by
the Reserve Bank of India relating to general
principles to be observed for forward foreign
exchange contracts and found that that the banks
have been permitted to enter into such contractsafter
thorough verification of documentary evidences,
etc. about the genuinenessof theunderlyingforeign
currency exposure and the need of hedging of the
loss. Further the maturity of the hedge should not

exceed the maturity of the underlying transaction.
Soinview of theunderlying risk inimport export
business due to currency rate fluctuations, the
Reserve Bank of India has not only defined but
hasalso allowed theforward contractsrelating to
foreign exchange derivativesfor hedging of such
anticipated losses. Even in case of contracts
covering export transactions, thereisnorestriction
of rebooking and such contracts may be cancelled,
rebooked or rolled over at ongoing rates.

Accordingly in case of import/export business,
where the transactions are demonetarized in the
foreign currenciesand for the purpose of hedging
of the anticipated | oss resulting from such import-
export businessand not otherwise, if the assessee
entersinto aforward contract in foreign exchange,
then such forward contracts are to be treated as
integral part or incidental to the businessof export/
import and cannot be said to be the speculative
contractsattracting the provisions of section43(5).
Theforeign exchangelossincurred by the assessee
on account of entering into forward contractswith
the banks for the purpose of hedging the lossin
connection with his import/export business of
diamonds cannot be held to be a speculative loss
rather abusinesslosswhich can be set off against
profit and gains of business. But the assessee will
haveto satisfactorily provethat the maturity of the
hedge did not exceed the maturity of theunderlying
transaction and further to explain the requirement/
necessity for premature cancel lation of suchforward
contractsor that such cancell ationsor re-bookings
were doneto minimizethe anticipated futurelosses
from such transactions. The issue was therefore
restored back to the file of the AO to decide the
sameaccordingly after giving proper opportunity
to the assesseeto represent itscase.
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ITO v. Amity International School 150
ITD 704 (Del)

6 Assessment Year : 2009-100r der dated:
27"June, 2014

BasicFacts

The assessee filed an e-TDS statement. The AO
analyzed such statement and reveal ed defaultson
account of non-payment of TDS on the amount
deducted, non/low deduction at prescribed rates
and |ate payment of taxes.

TheAO onthebasisof justification report held the
assesseein default and accordingly directed to pay
an amount inclusive of interest.

On appeal, the CIT(A) noted that the assesseein
fact had furnished the correction statement before
the AO, but, the AO did not accept said statement
because the assessee’s corrections were not
accepted by the NSDL.Further, against the
observation of the AO in his order that there was
short deduction of tax of 18 personsworking with
the assessee, the CIT(A) observed that the assessee
had infact furnished copiesof 25 chalansin support
of its contention that there were in fact no short
deduction of tax. Therefore, taking into
consideration all the aforementioned facts, the
CIT(A) directed the AO to verify the assessee’s
clamand alow credit of the same. The department
isin appeal against setting aside of theissuetoAO
for verification.

Issue

Whether section 251 empowersCIT(A) toremit
caseback toAO instead of decidingit?

Held

Theorder appea ed beforethe CIT(A) was passed
by the AO under section 201 and that the CIT(A)
has been empowered by section 251 (1)(c) to pass
such ordersashethinksfit whiledeciding suchan
appeal. Intheinstant casethe CIT(A) hasobserved
that the appellant had filed correction statement and
furnished relevant documentsof TDSto proveits
claim before him and he hasal so taken note of the
fact that the AO hasnot accepted the said document
becausethe appellant’s correction statement were

Tribunal News

not accepted by the NSDL. When the CIT(A)
adjudicates an appeal preferred against an order
passed under section 201, hedrawshispower from
sub-section (1)(c) of section 251, which entailshim
to pass any order as he thinksfit and there is no
restriction in the said power and therefore he has
powersto even set aside the said order impugned
before him. However, itisfound that in the instant
case, the CIT(A) has not set aside the AO’s order
whereas he has remitted the case back to the file of
AO to verify documents produced before him
which wasfiled by the assesseeto substantiateits
claimandto allow thecredit as per law. Therefore,
therewas no infirmity whatsoever in the direction
passed by the CIT(A) and therefore there was no
merit in the said appeal preferred by the revenue.

Jaguar Enterprisesv. DCIT 1511TD

376 (Del)
63 Assessment Year : 2008-09 Order dated:
3 July, 2014

BasicFacts

The assesseeisacustomsclearing agent. During
the year under consideration, the assessee made
payments of Godown rent on behalf of itsclient.
The client had reimbursed these expenses after
deducting tax at source. The assessee did not offer
to tax the amount declared as Reimbursement of
expenses included in gross receipts as per TDS
certificates. The AO charged 8% profit on
reimbursement of ‘Godown rent’” and accordingly
made addition to thetotal income. The CIT(A) held
that there was no income element in thispayment
of godown rent. He, however, held that the assessee
was required to deduct tax at source u/s 194-1 of
theAct on such payment. Since notax wasdeducted
at source on it, he made enhancement of income
with the equal amount by making disallowanceu/s
40(a)(ia) of the Act. The assessee is agitating the
abovedisallowancein the present appeal .

Issue

Whether the provisonsof section 40(a)(ia), are
applicable to godown rent paid by assessee on
behalf of client?
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Held

Intheingtant case, it wasfound that so far asgodown
rent isconcerned, the assessee merely acted asan
intermediary between its customers, being the
ultimate importers on one hand and the godown
owners on the other. From the invoices raised by
Container Corporation of Indiafor the charge of
godown rent, it can be seen that the assessee
nowherefiguresintheminasmuch asonly thename
of importersare depicted on them.It asan admitted
position that thebusinessof the assesseeisof custom
clearing agent. In that view of the matter, the
remuneration allowed by its customers as per the
terms of the contracts, is its income. Similarly,
expenditure incurred by the assessee for earning
such income in his own right and without any
obligation or instruction from the clients, is his
expenditure. Theseincome and expensesfind place
on the credit and debit sides of its Profit and |oss
account. These items of income and expenditure
earned/incurred by the assesseein hisown capacity,
areeitherincludiblein thetotal incomeor qualify
for deduction asper law. Theassesseedid not claim
any deduction for godown rent which waspaid by
it onbehalf of itscustomersand got reimbursement
as such. Neither any expenditure was claimed
towards payment of godown rent nor any income
was offered on this account. The transaction of
actualy paying godown rent wasfor and on behal f
of itscustomers. It wasfor these customerstoclaim
deduction for the payment of godown rent etc. in
their accounts. The godown rent was otherwise
not eligiblefor deduction under any of the sections
30to 38 of theAct inthe hands of the assessee and
further the assessee has neither claimed such
deduction nor isit lawfully entitled to the same, the
natural corollary which followsisthat there can be
no question of making disallowance u/s40(a)(ia)
of theAct inthisregard.Hencethe CIT(A) was not
justified in making disall owance of the amount of
godown rent u/s 40(a)(ia) of the Act as the same
was not claimed or allowed as deduction by the
assessee.

Mindtech (India) Ltd v. ITO[2014] 151
ITD 251 (Bang)

Assessment Year: 2003-04 Order dated:
4t July, 2014

BasicFacts

Theassesseeisacompany engaged in thebusiness
of providing software devel opment services. Itisa
STP unit, which comes under the purview of
section 10A scheme. In the return of income
originaly filed for theyear under consideration, the
losswas shown by the assesseeinits STPunit and
after setting off suchlossagainst theinterestincome
earned during theyear under consideration, thetotal
income wasdeclared at NIL. TheAO allowed the
claim of the assesseeinthe original assessment but
he then reopened the assessment u/s 147. In the
assessment completed u/s. 143(3) r.w.s. 147 theAO
disallowed the set off of 10A unit against interest
incomeand brought to tax theinterest income under
the head ‘income from other source’. On appeal,
the CIT(A) upheld the order of theAO onthebasi's
of thedecision of theKarnatakaHigh Courtincase
of CIT v. Yokogawa India Ltd. [2012] 341 ITR
385/21 taxmann.com 154, whereinit washeld that
section 10A being an exemption provision, income
of the 10A unit hasto be excluded at sourceitself
beforearriving at the grosstotal income and since
thisincomeisnot to beincluded in theincome of
theassesseeat all, thereisno occasion to set off the
lossesof the assesseein respect of itsother business
against the profits of the exempted unit.

Issue

Whether L ossin section 10A unit can be set off
againstincomefrom other source?

Held

The assessee has strongly relied on the CBDT
Circular No. 07/DV/2013 issued on 16-7-2013,in
support of its case and contended that the said
Circular, issued by the CBDT after the judgment
of the High Court of Karnataka in the case of
Yokogawa India Ltd. [2012] 341 TR 385/21
taxmann.com 154 as well as the decision of the
Tribunal inthe caseof KarleInternationa (P) Ltd.
v.Asstt. CIT[2013] 140 1 TD 261/29 taxmann.com
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9 (Bang.), isbeneficial to it and the sametherefore,
isbinding ontherevenueauthorities. Hon'ble ITAT
relying onthe variousjudgmentsof theApex court
held that the benevolent Circulars issued by the
CBDT arebinding on therevenue authoritiesand
having regard to the undisputed position that the
Circular dated 16.7.2013 issued by the CBDT is
beneficial to the assessee on theissueinvolvedin
the present case, relating to set off of the loss of
10A unit claimed by the assessee against income
from other sources, held that the effect of the said
Circular is required to be given, as the same is
binding on therevenue authorities. Accordingly, the
relevant grounds of the assessee’s appeal on this
issuewere accordingly treated asallowed.

Mitsubishi Corporation India (P) Ltd.

65 v. DCIT [2014] 166 TTJ 385 (Del)
Assessment Year: 2007-08 Order dated:
21% October, 2014

BasicFacts

During relevant year, the assessee made payment
to its parent company in Japan for purchase of
goods.The AO was of the view that since these
vendorshad apermanent establishmentin Indiaand
that the assessee had an obligation to deduct tax at
source from the payments made to these non-
resident vendors, and, sincethe assessee hasfailed
to discharge these tax withholding obligations,
those paymentscould not be allowed asadeduction
in computation of businessincome. The DRP set
aside objection raised by the assessee.

Issue

Whether since s. 40(a)(i) does not have an
exclusion clause similar to second provision to
s.40(a)(ia) so far as payments made to non-
residentswithout deduction of applicabletax at
sour ce are concerned, there is an element of
discrimination intermsof article 24(3) of India-
Japan DTAA?

Held

In the present case, there is a situation in which
payment has been madeto anon-res dent taxpayer
but the said non-resident taxpayer has taken into
account the receipts in question in his business

Tribunal News

incomeand hasaready filed hisIncome-tax return
under section 139(1), a copy of which is aso
produced by therevenuein support of hiscontention
that the recipient non-resident indeed had a tax
liability in respect of these amounts. No
disallowance can be made in respect of payment
made to ared dent assessee, even without applicable
deduction of tax at source, as long as related
payments are taken into account by the recipients
incomputation of their income, and taxesin respect
of suchincome areduly paid and related Income-
tax returnsare duly filed by theresident recipients
under section 139(1). However, assection 40(a)(i)
doesnot havean exclusion clause similar to second
proviso to section 40(a)(ia), sofar aspaymentsmade
to non-residents, without deduction of applicable
tax deduction at source, are concerned, such
paymentswill bedisalowableevenin asituation,
asistheadmitted factual positioninthiscase, even
when the non-resident recipient has taken into
account such payments in computation of his
income, haspaid taxeson the sameand duly filed,
under section 139(1), related Income-tax return.

It is also elementary that so far examining
discrimination to the non-resident Japanese
taxpayersisconcerned, the right comparator will
bearesident Indian taxpayer.While examining the
issue of deduction parity, one hasto examine the
position of deductibility in respect of a similar
payment, i.e. without deduction of tax at source,
madeto aresident Indian taxpayer. To thisextent,
in the light of the legal position prevailing ason
now, thereisindeed an e ement of discrimination,
intermsof Article 24(3) of thelndiaJapan DTAA,
in the deductibility of payments madeto resident
entities vis-a-vis non-resident Japanese entities.
Clearly, therefore, it will be contrary to the scheme
of the tax treaties in question that if rigour of
disallowance of a payment, on account of non-
deduction of tax at sourcefromtherelated payment,
isto berelaxedin thesituationsin whichtheres dent
reci pient hastaken the said amount into account in
computation of income, paid taxes on theincome
so computed and filed, under section 139(1), related
Income-tax return, and yet the rigour of
disallowancein respect of payments made, without
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appropriate deduction of tax at source, to the non-
residentsare concerned, isnot relaxed in the cases
inwhich the non-resident recipient hastaken such
recei ptsinto account in computation of income, paid
taxeson theincome so computed and filed, under
section 139(1), related Income-tax return. Article
24(3) of the India Japan DTAA requires similar
relaxation in respect of therigour of disallowance
for payments made to the Japanese entities.

Accordingly, therelaxation under second proviso
to section 40(a)(ia) isto beread into section 40()(i)
as well and it is required to be treated as
retrospectivein effect in the same manner assecond
proviso to section 40(a)(i) has been treated. Such
aninterpretation will lead to the deduction parity
asenvisaged inArticle 24(3) of Indo Japan DTAA
which, subject to the exception asset out therein
which areadmittedly not applicable on thefacts of
thiscase, providesthat, ‘interest, royaltiesand other
disbursementspaid by an enterpriseof aContracting
State to aresident of the other Contracting State
shall, for the purpose of determining the taxable
profits of such enterprise, be deductible under the
sameconditionsasif they had been paid to aresdent
of thefirst-mentioned Contracting State’.When one
interprets these words in the present context, it
follows that the payments made by an Indian
enterpriseto aresident of Japan shall be deductible,
inthe assessment of Indiaenterprise, under thesame
conditions as if the payments were made to the
Indian residents. Any deviations from this non-
discrimination principleareto beread downinview
of clear mandate of section 90(2).In view of the
above discussions, second proviso to section
40(a)(ia) is also required to be read into section
40(a)(i), in the cases where related payments are
made to the tax residents of Japan, aslong asthe
Japanese tax residents have taken into account the
payments madeto them by Indianresidents, without
deduction of tax at source, in their computation of
income, paidinterest thereon and havefiled returns,
under section 139(1), in Indiaand in such acase,
the payments so made by the Indian enterprise
cannot bedisallowed intheir hands.

HughesSystiquelndia(P.) Ltd.v.DCIT
[2014] 1511 TD 208 (Del)

6 Assessment Year : 2009-10 Order dated:
29" August, 2014

BasicFacts

The assesseewasincorporated in Indiain 2005 and
is engaged in the business of development of
systems and applicationssoftware. Itisasubsidiary
of Hughes Systique MauritiesPvt. Ltd. During the
year under consideration, the assessee paid
“Management fees’ to M/s Hughes Systique
Corporationi.e. AE for rendering ‘Payroll and
related services . These serviceswererendered by
the AE in USA in respect of the assessee’s
employees sent there on secondment basis. These
serviceswerebadcaly for processng and arranging
work permits for the assessee’s seconded
employees. Processing of payroll of such seconded
employees; and Crediting of monthly salaries
through money transfer to the accounts of the
seconded employees’ bank accounts etc. The AO
considered such payment as ‘ Fees for technical
services intermsof Explanation 2 to sec. 9(1)(vii)
of theAct and made adisall owance under section
40(a)(i) on the basis that no deduction of tax at
source was made by the assessee from such
payment to foreign AE. Theview taken by theAO
was echoed by the DRP. The assesseeis aggrieved
against such addition.

Issue

Whether theservicesrendered by assessee’' SAE
located abroad in respect of ‘payroll and related
services to employees sent by assesseein USA
on secondment basis, are Fees for Technical
Services.

Held

On a bare perusal of the nature of ‘Payroll and
related services'itisevident that the assessee made
payment to its AE on account of ‘Managerial
services' ashasal so been acknowledged by theAO
in the assessment order. Asthe amount paid isin
the nature of ‘Managerial services, itiscovered
within the meaning of * Feesfor technical services

contd. on page no. 657
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Unreported Judgements

CA. Sanjay R. Shah
sarshah@del oitte.com

In this issue we are giving gist of an important
decision of Ahmedabad ITAT inthe case of Tarun
V. Shahinthe context of Section 263 and Section
10A & 10B of the Act. We hope readers would
findit useful.

Inthe Income Tax Appellate Tribunal
“D” Bench, Ahmedabad

Before Shri Mukul Kr. Shrawat, Judicial
Member and
Shri Anil chaturvedi Accountant Member

I TA No.925/Ahd/2014
A.Y.2009-10

Shri Tarun V. Shah Vs Commissioner of

Prop. MP Advisors, IncomeTax-l,

203 Alkapuri Arcade, Baroda.
BWing,R.C. Dutt Road,

Baroda.

PAN: AJKPS 9542A

(Appellant) (Respondent)
Revenueby : Shri VimalenduVerma,CIT-D.R.

Assessee(s) by : Shri Milin Mehta,A.R

Dateof Hearing : 02/01/2015
Dateof Pronouncement : 16/01/2015

Gigt Onl
Facts:

i) Inthiscase, an assessment wasmadeu/s.143(3)
dated 17.11.2011.The assessee in individual
capacity is earning income from data
processing. Factsof the case haverevealed that
theassesseeisengaged in the busi ness of export
of internet enabled services, mainly for data
processing pertaining to medical and
pharmaceuticalsCompanies. A return of income
wasfiled at Rs.10,38,260/-, wherein claimed a
deduction of Rs.3,26,27,651/- u/s.10B of IT
Act. Theassessment wascompl eted onthesame

income as declared by the assessee. In the
assessment order, the AO has mentioned that
the audit report and Form No.56G wasfiled.
At thisjuncture, itisa so worth to mention that
apart from these few observationsthe AO has
not discussed anything in the assessment order
pertai ning to the claim of deduction u/s.10B of
ITAct.

The CIT issued notice u/s 263 on the ground
that the assessewas granted approval asa100%
EOU by the Director, Software Technology
Parks of India (STPI), Gandhinagar for
Computer Software and Information
Technology enabled services. He further
mentioned inthe notice that STPI isasociety
formed under the Software Technology Park
Scheme for granting permissions to units
engaged in computer software and enabled
services.

Explanation -2 (iv) to section 10B of the Act
envisages deduction to a100% EOU approved
by the“Board”. In assessee’scase, the approval
was not for an undertaking by the Board as
envisaged in section 10B, but for aunit by the
society. Further, STPI unitisapproved by the
Director of STPI under the Ministry of
Communication & Information Technology
and not by Devel opment Commi ssioner under
Ministry of Commerce and Industries as
mentioned inthe CBDT instruction dated 9/3/
2009. Inview of thefacts, CIT held an opinion
that thereisan under assessment to the extent
of Rs.3,26,27,651/- while granting deduction
to the assesse u/s 10B. The assesse replied to
the show cause notice. However, CIT passed
an order u/s 263 on the ground that AO has not
verified the approval of STPI and without
applying hismind he has passed theimpugned
order. The assessee had in the mean whilealso
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alternatively taken a ground before
Commissioner that if the deduction is not
permissible u/s 10B, he is fulfilling the
conditionsto get deduction u/s 10A in respect
of the same unit and therefore the same should
be granted to himu/s10A of theAct. However,
CIT also rejected thisargument on the ground
that the contentions of the assesseisflawed as
it would otherwise render one of the sections
as superfluous. The CIT ultimately set-aside
the order of the AO and directed AO to passa
fresh order by disallowing deduction u/s 10B
of theAct. He hasalso directed AO to examine
the casefor other yearsandinitiated proceedings
for examining the case after giving assessean
opportunity of hearing.

ContentionsbeforeHon’bleTribunal

On an appeal from the order of the CIT u/s 263,
before Tribunal the assessee took following
contentions:

i) All therelevant detailsin respect of claim of
deduction u/s 10B werefurnishedto AO;

if) In the past such claim was allowed by the
department u/s 10B;

i) Reliance was placed on Delhi High Court
decisioninthe case of Regency CreationsLtd.
[ITA No. 69/2008 dated 30/11/2012] and also
Valiant Communication Ltd. [ITA No. 2002
of 2010 dated 4/1/2013]. In both these
decisions, the Court had directed theAO tolook
into the alternative claim for benefit u/s 10A
and grant thesameif the conditionsarefulfilled;
and

iv) The assesse had already filed Chartered
Accountant’s Certificate in Form No. 56 G,
though section 10A envisages certificate in
Form No. 56 F, the contents of both the Forms
are similar and therefore only on the ground
that Form No.56F isnot filed, assessee should
notlosethe benefit u/s10A.

The DR relied on the order of CIT u/s263.

Held:

The Hon'ble Tribunal after considering the
contentions of both the parties, held asunder:

“We have heard both the sides at somelength. We
have al so perused the compilation filed before us
inthelight of the ordersof the Revenue Authorities.
As far as the first plank of argument of learned
S.D.R isconcerned, wefindforcethatinasituation
when the admitted factual position was that the
order of the AO was a cryptic order without
consdering the substantial claim of exemption u/
s.10B of Rs.3,26,27,651/- then in our humble
opinion such an order can bereviewed by learned
Commissioner u/s.263 of I T Act. Although certain
noticesuw/s.143(2)/142(1) wereissued but we have
found that theissue was not examined in thelight
of the provisions of Section 10B, Explanation 2(iv)
of IT Act by the AO. Facts have reveal ed that the
assessee was granted approval as 100% export
oriented unit (EOU) by the Director of the Software
Technology Parksof India (STPI) Gandhinagar for
IT enabled services. Learned Commissioner has
therefore raised objection that STPI was not
competent to grant such approval being simply a
Society and the approval wasrequiredto begranted
by Devel opment Commissioner under Ministry of
Chemicalsand Industry asprescribed in oneof the
CBDT instruction dated 9th March, 2009. Dueto
thesereasons, we hereby hold that the order passed
w's.263of IT Actisan order sustainableintheeyes
of law.

However, we uphold theorder u/s.263 for alimited
purpose that the claim of deduction u/s.10B was
allowed by AO without proper investigation. But
smultaneoudy weareal so of theviewthat |earned
Commissioner has exceeded the jurisdiction by
unilaterally directing the AO to passa fresh order
by disallowing the claim u/s.10B of IT Act.
According to us, learned Commissioner could have
examined both the aspects of theissuethat whether
the assessee is entitled for the exemption as
prescribed u/s.10A of IT Act, especially under the
circumstanceswhen thislegal argument wasraised
before him. According to us, learned Commissioner
could havereferred theissue of alternate claimof
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exemption u/s.10A back to the AO to be decided
afresh after considering theprovisionsof the Actin
thelight of the evidencesfiled. We have for med this
opinion on the basis of the two judgments
pronounced by Hon’ ble Delhi High Court in the
case of Valiant CommunicationsLtd. (supra) and
Regency Creation Ltd. (supra), relevant portions
already reproduced above. In these two cases
Hon'ble Court wasof theview that in all fairnessif
the assessee has claimed a benefit u/s.10B but it
pertained to Section 10A then the AO should pass
an appropriate order asto whether the benefit u/
s.10A could be granted after considering thefacts
and circumstancesin thelight of the provisionsof
the Act. Respectfully following the decisions, we
hereby modify the directions of learned

Unreported Judgements

Commissioner that instead of disallowing theclaim
of deduction u/s.10B, the AO ishereby directed to
examine the alternate legal claim of the assessee
and thereupon pass an appropriate assessment
order. Resultantly, thegroundsraised by the assessee
arehereby partly all owed.

In the result, the Appeal of the Assesseeis partly
allowed asdirected above”

Intheresult, though the order u/s 263 was up held
by the Tribunal. AO was directed to examine the
alternatelegal claim of the assesse u/s 10A of the
Act by making modificationsin the directions of
CIT u/s 263 of theAct.

ooo

contd. from page 654

asper Expl. 2to section 9(1)(vii) of theAct. Further
more, as per the provisions of section 90(2), when
aDTAA hasbeen entered into between Indiaand
another country for granting arelief of tax, thenthe
provisonsof thisAct or the DTAA, whichever are
more beneficial to the assessee shall apply.
Accordingly, it isnecessary to examinethe DTAA
between India and USA. In this regard, it is
pertinent to note that whereas sub-section (vii) of
section 9(1) dealswith * Feesfor technical services
under theAct, itsparallél isArticle 12 of the DTAA
which deals with ‘Fees for included services,
which term has been defined in para 4 of Article
12. Asper the sub-para(b) of para4 of article 12, it
can be seen that these are to ‘make available
technical knowledge, experience, skill, know-how,
or processes, or consist of the development and
transfer of atechnical plan or technical design.’ The
above services, on a broader perspective, can be
designated astechnical or consultancy services. In
sharp contrast to Explanation 2 to section 9(1)(vii),
the managerial services are absent as per article
12(4) of the DTAA. Asit isnot the case of the AO
that either the foreign AE carried on businessin
Indiathrough a permanent establishment or such

Tribunal News

payment was attributable to any permanent
establishment, obviously the operation of article 7,
deding with ‘Businessprofits’, hasto beruled out.
Once the amount does not fall within the four
cornersof article 12 of the DTAA and further article
7 hasno application for thereasons discussed, the
natura corollary which followsisthat theamount
isnot chargeableto tax in the handsof theforeign
AE as per the DTAA. As noticed above that the
provisionsof the DTAA or theAct, whichever are
more beneficial to the assessee, areto be applied.
Albeit theamount ischargeableto tax asper section
9(1)(vii) of theAct inthe hands of the foreign AE
on standalone basis, but going by article 12(4) of
the DTAA, it isclear that the payment cannot be
considered as‘feesfor included services so asto
be charged to tax in the hands of foreign AE. Since
the payment isnot chargeableto tax theimpugned
order is, therefore, reversed to this extent and the
disallowance made under section40(a)(i) isdirected
to be deleted.

ooo
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CA. Kaushik D. Shah
dshahco@gmail.com.

Whether waiver of loan taken for acquiring
Fixed Asset istaxableunder thelncomeTaxAct,
19617 (An update)

|ssue

X Ltd acquired Fixed Asset and for the purpose
obtained term loan of Rs. 5 croresin A.Y. 2001-
02. However company went into financial
difficulties and hence CDR was negotiated with
the bank and the loan of Rs. 3 croreswaswaived
and interest of Rs. 50 lacs were waived in A.Y.
2011-12. The waiver of interest was credited by
the Assesseein P & L a/c whilewaiver of loan of
Rs. 3 croreswas credited to Capital Reserve. The
AO was of the view that the waiver of loan is
taxableu/s5 or u/s41(1) or u/s28(iv).

Proposition:

It issubmitted that waiver of loaniscapital receipt
not liableto tax under any of the section mentioned
by the AO.

View Against the proposition:

It issubmitted ed that the Hon’ ble High Court of
Bombay inthe case of Solid ContainersLtd.Vs.
DCIT Mumbai (2009) 178 taxman 192 hasdealt
with exactly the similar issue and has given its
decision in the favour of department and against
the assessee.

The Hon’bleHigh Court of Bombay hasgivenits
decision after considering the decision of Hon’ble
Supremecourtinthecaseof CIT vs. TV Sundram
lyengar & SonsLtd., 88 Taxman 429. Theissue
in thisreferred case of Solid Container Ltd. Vs
DCIT wasthat the assessee had taken aloan from
one party during the previous year for business
purpose which was written back in the relevant
assessment year asaresult of consent termsarrived
at between the party and the assessee. The assessee
claimed that the said loan was the capital receipt
and was not claimed asdeduction form thetaxable

income as expenses and therefore would not come
u/s. 41(1). The AO rejected the contention of the
assessee on theground that credit balance written
back wasincome of the assesseein view of thefact
that it was again directly arising out of business
activity of the assesseee and was liable to tax u/s
28 of the Act. On appeal, the CIT(A) upheld the
order of the AO. On second appeal the Tribunal in
view of decision of Hon’ ble Supreme Courtinthe
caseof CIT VsTV Sundram lyengar & SonsLtd.
confirmed theorder of the CIT(A). Thematter went
to theHon’ ble High Court of Bombay. TheHon’ ble
High Court of Bombay decided the issue in the
favour of the Department and agai nst the assessee.
As per the Hon'ble High Court of Bombay, the
Hon’ble Supreme Court in the case of Sundram
lyengar & SonsLtd. (supra) has held that if an
amount is received in the course of a trading
transaction, eventhoughit isnot taxablein theyear
of receipt as being of capital character, yet the
amount changes its character when the amount
becomes the assessee’s own money because of
limitation or by any other statutory or contractual
right. The Hon’ ble Supreme Court was of theview
that when such a thing happens/ common sense
demands that the amount should be treated as
incomeof theassessee. TheHon’ ble Supreme Court
hasfurther held that in view of thissettled position
of law and thefactsof theingtant case, no question
of law, much lesssubstantial question of law, arose
for consderationintheinstant appea and therefore
samewasto bedismissed inlimine. The Hon’ble
High Court of Bombay initsdecision in the case
of Solid Container Ltd. (supra) has incorporated
the decision of Hon'’ ble Supreme Court.

For reference, the decision of Hon’ble Supreme
Courtinthecaseof CIT VsTV Sundram lyengar
& SonsL td. isreproduced hereunder:”

“ The principle laid down by Atkinson, J. applies
in full forceto thefacts of this case. If acommon
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sense view of the matter is taken, the assessee,
because of thetrading operation, had becomericher
by the amount whichit transferred to its profit and
lossaccount. Themoneyshad arisen out of ordinary
trading transactions. Although theamount received
originally wasnot of income nature, the amounts
remained with the assessee for a long period
unclaimed by the trade parties. By lapse of time,
the claim of the deposit became time-barred and
the amount attained a totally different quality. It
became adefinitetrade surplus, Atkinson, J. pointed
out that in Morley’s case (supra) no trading asset
was created. Mere change of method of book-
keeping had taken place. But, where a new asset
cameinto being automatically by operation of law,
common sense demanded that the amount should
beentered inthe profit and lossaccount for the year
and be treated astaxableincome. In other words,
the principle appears to be that if an amount is
received in course of atrading transaction, even
thoughitisnot taxableintheyear of receipt asbeing
of capital character, the amount changes its
character when the amount becomestheassessee’s
own money because of limitation or by any other
statutory or contractual right. When such athing
happens, common sense demandsthat the amount
should betreated asincome of the assessee.

Inthe present case, the money wasreceived by the
assessee in course of carrying on his business.
Althoughit wastreated asdeposit and wasof capital
nature, & thepoint of time, it wasreceived, by efflux
of timethe money has become the assessee’sown
money. What remains after adjustment of the
deposits has not been claimed by the customers.
The claims of the customers have become barred
by limitation. The assessee itself has treated the
money asitsown money and taken the amount to
itsprofit and lossaccount. Thereisno explanation
from the assesseewhy the surplusmoney wastaken
toitsprofit and lossaccount evenif it wassomebody
else’smoney. In fact, asAtkinson, J. pointed out
that what the assessee did was the common sense
way of dealing with the amounts.” (p.437) (of
Taxman)”

After considering the above decision of Hon'ble
Supreme Court in the case of TV Sundram

Controversies

lyengar & SonsLtd., theHon’ ble Bombay High
Court has given its decision in the case of Solid
ContainersLtd. Vs DCIT and the sameis aso
reproduced hereunder for reference:

“The present appellant can hardly drive any
advantagefromthe case of Mahindra& Mahindra
Ltd. (supra). Asin that case a clear finding was
recorded that the assessee continued to pay interest
at therate of 6 per cent for aperiod of 70 yearsand
the agreement for purchase of toolingswasentered
into much prior to the approval of loan arrangement
given by the Reserve Bank of India. Therefore, the
loan agreement, initsentirety, wasnot obliterated
by such waiver. Secondly, the purchase
consideration related to capital assets. Thetoolings
were in the nature of dies and the assessee was a
manufacturer of heavy vehicles. The import was
that of plant and machinery and the waiver could
not congtitute business, Thefactsof the present case
areentirely differentinasmuch asit wasaloan taken
for trading activity and ultimately, upon waiver the
amount was retained in business by the assessee.
Thus, the principle stated by the Supreme Courtin
the case of T.V.Sundaram lyengar & Sons Ltd.
(supra) would be squardly applicableto thefacts of
the present case. The amount which initially did
not fall within the scope of the provisionsrendering
it liable to tax subsequently have become the
assessee’sincome being part of the trading of the
assessee. Similar view was al so taken by aBench
of MadrasHigh Court inthecaseof CIT v.Aries
Advertising (P.) Ltd. [2002] 255 ITR 510. The
court took the view that the assessee because of
trading operation became richer by the amount
which had been transferred and/or retained in the
Profit and LossAccount of the assessee.

Inview of the above settled position of law and the
factsof the present case, we are of the considered
view that no question of law much less substantial
guestion of law arises for consideration in the
present apped . Appeal dismissedinlimine”

View in Favour of the proposition:

It issubmitted in thefollowing cases, it has been
clearly held that except for theinterest, the principal
amount remitted isnot taxable.
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i CIT vs. Phoolchand Jivram 131 ITR 37
(Delhi)

i Chetan ChemicalsLtd. 267 I TR 770 (Guj.)
(Jurisdictional High Court)

iii  CIT vs. Tooshalnternational Ltd. (2009) 176
Taxman 187 (Delhi)

iv Mahindra& MahindralLtd.vs.CIT (2003)
231 1TR 501 (Bombay)

L et me now refer to the decision of their lordships
of Gujarat High Court in the case of Chetan
ChemicalsLtd. which readsasunder:

“ Onareading of the provisons, it isapparent that
before the section can be invoked, it is necessary
that an allowance or adeduction hasbeen granted
during the course of assessment for any year in
respect of loss, expenditureor tradingliabilitywhich
isincurred by the assessee, and subsequently during
any previousyear the assessee obtains, whether in
cashor in any other manner, any amount in respect
of such trading liability by way of remission or
cessation of such liability. In that case, either the
amount obtained by the assessee or the value of
the benefit accruing to the assessee can be deemed
to bethe profitsand gains of businessor profession
and can be brought to tax asincome of the previous
year in which such amount or benefit isobtained.
Inthefactsof thecaseon hand,” without entering
into the aspect asto whether the liability to repay
theloanswould beatrading liability or notitisan
admitted position that there has been no
disallowance or deduction inany of the preceding
yearsand hence, thereis no question of applying
the provisionsassuch.”

Summation:

Recently |.T. Dept. hasstarted unsettling the settled
issue that the waiver of loan cannot be taxed u/s.
41(1) nor u/s. 28 of the . T. Act, 1961.

1] isonly the benefit of acessation or remission
of liability received by an assesseein respect
of an expenditure claimed as a deduction in
the past. When an assessee takesaloan, there
isno gquestion of claiming any expenditure as
deduction. So, the provisionsof section41[1]

2]

3]

does not come in to play, when the loan is
subsegquently waived by the lender.

Theissuethat survivesiswhether the benefit
of the loan waiver can be taxed as business
incomeu\s28[1][iv]. Section 28[1][iv] subjects
to tax as businessincome ‘the value of any
benefit or perquisite, whether convertibleinto
money or not, arising from business or the
exercise of profession.

InCIT v. T.V. Sundaram lyengar and Sons P.
Ltd. [1996] 222 ITR 344 (SC) where
unclaimed balances in deposits received by
customersnot claimed by themwascredited to
the profit and loss account, from such amount
washeld liableto tax, Sncethese claimswere
barred by limitation by taking what the Supreme
Court called “a common sense view of the
matter” on the ground that though it did not
have the character of income at the time of
receipt, the lapse of time made it a*“ definite
trade surplus”. Only a few cases were
discussed and the Supreme Court was more
led by its own decision in Punjab Distilling
IndustriesLtd. v. CIT [1959] 351 TR 519 (SC),
which, however, related to a case of bottle
deposit and could have, therefore, been
digtinguished, sincethe depositor waseligible
for return of deposit only where the bottles,
which were contai nerswere returned.

Where the loan borrowed for purchase of
capital asset was waived, the amount was
sought to be assessed under section 41(1) in
Fidelity TextilesP. Ltd.v.Asst. CIT [2008] 305
ITR (AT) 97 (Chennai). Though loan amount
wasnot allowed asadeduction, the argument
wasthat it could betaxable evenindependently
of section 41(1). It was decided that sincethe
loan wasfor acquiring acapital asset, it could
only beacapital receipt. The purpose of loan
is, however, immaterial, since waiver of loan
would not have been otherwise been
assessable, but the decision that it cannot be
taxed accordswith law. Since aloan amount
on waiver does not have the character of
income, as it has not been allowed as a
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deduction asheldin Coastal Corporationv. J.
CIT[2008] 307 ITR (AT) 78 (Visakhapatnam).

4] 1t is established law that section 41(1) is
intended to neutralizealiability, which had been
allowed as adeduction in the computation of
an assessee’sincome, where such liability does
not become payabl e either dueto remissionon
the part of the creditor or the liability itself
otherwise ceases. The assessee had made a
journal entry adjusting investments by Rs.50
lakhs by aprovision for contingencies at the
time of takeover of assets consequent on a
scheme of arrangement approved by the court.
But later it was squared up, asit wasno longer
necessary. When the amount of Rs.50 lakhs
had not been charged to the profit and loss
account, thequestion of any liability ,whenthe
contingency did not materialize and the
provision was treated as no longer required,
section 41(1) could haveno application aswas
decided in CIT v. SIEL HoldingsLtd. [2012]
3481TR 447 (Delhi).

5] Section41(1), would haveapplicationonlyin
respect of an amount, which had been allowed
as adeduction on cessation of liability. This
established law was followed in Asst. CIT v.
Rollatainers Ltd. [2011] 7 ITR (Trib) 665
(Delhi). TheAssessing Officer inthiscase had
taken the view that the assessee had not
established that no interest income had been
allowed in computation of incomefor earlier
years. Such matters are not decided with
reference to mere burden of proof, when the
recordsof theAssessing Officer himself would
indicate the correct position one way or the
other. It cannot be said that theA ssessing Offi cer
had no responsibility in the matter. When the
Commissioner (Appeals) found that therewas
no scopefor disallowance after examining the
facts, the Tribunal cannot interfere with such
decision, aswasdecided inthiscase.

6] InCIT v. Chetan Chemicals Pvt. Ltd. [2004]
2671TR 770 (Guj.), the High Court held, that
section 41(1) cannot rope in remission of
liability, which has not been allowed as a

Controversies

deduction. Where remission was not only
interest, but also principal anount of borrowing,
it made an observation, that the asessee was
not in money lending business, so that the
question of the principal amount being
considered for assessment cannot arise.
Probably, the impression is that for money
lending, money isstock-in-trade, so that even
the principal amount waived could be treated
as income. But such an inference does not
readily follow, because such waiver, whether
of principa amount of interest would still bea
windfall, which could be treated as income
only if it could be deemed as income under
section 41(1) of theAct. Language of section
41(1) does not make an exception for money
lending business, so that it should make no
difference whether the assessee wasin money
lending businessor otherwise.

Referring to the above decisions, the Delhi High
Court in the case of Logitronics P. Ltd. vs.
CIT[2011] 333 ITR 386, 402 { Del} has held that
the question whether waiver of loan isincome or
not depends on whether |oan was used for capital
or revenue purposes. If the loan was taken for
acquiring acapital asset, thewaiver thereof would
not amount to any incomeexigibleto tax u/s28(iv)
or 41(1).0n the other hand, if the loan was taken
for atrading purpose and wastreated as such from
the very beginning in the books of account, its
waiver would result inincomemore sowhen it was
transferred to the P& L A/c in view of Sundaram
lyengar 222 I TR 344 (SC).

L et me now refer to the decision of their lordships
of Bombay High Courtin thecaseof CIT vs. Xylon
Holding Pvt. Ltd., I.T. Appea no. 3704 of 2010
decided on 13.9.12. Their lordships of Bombay
High Court held asunder :

We have considered the submissions. The issue
arising in thiscase stand covered by the decision of
this Court in the matter of Mahindra& Mahindra
(supra). The decision of thiscourt in the matter of
Solid Containers(supra) ison completely different
factsand inapplicableto thiscase. In the matter of

contd. on page no. 667
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Judicial Analysis

Advocate Tushar Hemani
tusharhemani @gmail.com

Meaning of the term “Month” under the
Income Tax Act

CIT v. Arvind Mills Ltd. [2011] 16
taxmann.com 291 (Guj.)

XXX...

9. Considering the controversy involved, we
frame following substantial questions of law
for consideration.

“Whether in factsand in circumstances of the
casetheAppdlate Tribunal wasrightinlawin
reversing the orders passed by the CIT
(Appedls) and thereby holding that the assessee
was entitled to interest under Section 244A of
theAct for both the monthswhen thetax was
paid and when thetax refundable was adjusted
irrespective of the period between such
events?’

XXX...

25. Section 3(35) of General ClausesAct readsas
under,

“3(35) “month” shall mean amonth reckoned
according to theBritish calender;”

26. From the above statutory provisions, it can be
seen that Section 244A providesfor payment
of interest where refund of any amount
becomesdueto the assessee under thesaid Act.
Insuch acasethe assesseeisentitled to receive
inadditionto therefund amount, smpleinterest
at the prescribed rate. Clause (b) of section (1)
of Section 244A of the Act in particular
providesthat such interest shall becalculated
at therate of one-half per cent for every month
or part of amonth comprised in the period or
periods from the date or, as the case may be,
dates of payment of the tax or penalty to the
date on which therefund isgranted. Inthe other
words, interest at the prescribed rateisto be

27.

28.

29.

paid to the assessee on the refund of tax paid
for every month or part of amonth comprised
in the period from the date of payment of the
tax to the date on which refund is granted.

Rule 119(A) of the said Rulesfurther clarifies
that in calculating the interest payable by the
Government to the assessee under any
provision of the act where interest is to be
calculated for every month or part of amonth
comprised inaperiod, every fraction of month
shall be deemedto befull month and theinterest
so calculated.

By reading of Section (1) of Section 244A of
the Act with Rule 119(A) of the said Rules
would bring about situation when an assessee
who has paid the tax and such tax is to be
refunded, the assesseeisto be paid interest at
the prescribed ratefor every month or part of a
month comprising the period from the date of
payment of the tax to the date on which the
refund isgranted. If such period isafraction of
amonth, the same shall be deemed to be afull
month and the interest shall be calculated for
the entire month accordingly. In other words
whilecd culaingtheperiod for grant of interest,
if thereisany fraction of amonth, such fraction
shall beignored and instead, the assessee shall
bepaidinterest for thefull month.

So much is clearly emerging from the plain
language used inthe statutory provisionsnoticed
by us. The case of the assessee however isthat
theword ‘month’ should be considered as per
British Calender asdefined in Section 3(35) of
the Genera ClausesAct and accordingly if there
is afraction of a month on either side of the
eventsi.e. payment of tax or refund thereof,
both fractions should be considered as full
monthsand for both monthsthe assessee must
beheld entitled to receiveinterest.
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30.

31.

32.

First and foremost it isnot in disputethat term
month has not been defined in the Act.
Ordinarily, therefore, the definition of term
month contained in General ClauseAct would
be a useful guide in the present case also.
However, Section 3 of the General ClausesAct
whichisadefinition section itself startswith
rideri.e. “In thisAct, in all Central Actsand
Regulations made after the commencement of
thisAct, unlessthereisanything repugnant in
the subject or context ....... " Thereforeif there
isanything repugnant in Section 244A of the
Act, thedefinition contained in Section 3(35)
of the General Clauses Act would not be
useful. We may also note that the decisions
sought to be relied on by learned counsel for
the respondentswith respect to applicability or
otherwise of the definition of theterm ‘ month’
contained in Section 3(35) of the General
Clause Act was examined in the background
of the provisionscontainedin Section 271(1)(a)
of theAct.

Word ‘month’ isdescribed in Webster's Third
New International Dictionary (unabridged) as
a measure of time corresponding or nearly
corresponding to the period of time moon’s
revolution or asoneof thetwel ve portionsinto
which the year is divided in the Gregorian
caender asalso aperiod of timeabout thelength
of alunar month but not necessarily coinciding
with a calender month. The same dictionary
also explainsterm ‘ calender month’ as one of
the months as named in the ‘ calender’ or the
period from a day of one month to the
corresponding day of the next month if such
existsor if not tothelast day of the next month.

In*Judicial Officer'sLaw Lexicon’ by Justice
C.K.Thakker term calender monthisexplained
asunder:

“A period of time consigting of 30daysinAgpril,
June, September and November; of 31 daysin
the remainder of the months, except February,
which consistsof 28 days, except in leap-year,
whentheintercalary day isadded, making 29
days.

33.

35.

36.

37.

Judicial Analysis

In Judicial Dictionary by Aiyar's, the term
‘calender month’ is described as alegal and
technical term in computation the time by
calender months, the time must be reckoned
by looking at calender and by not computing
test.

. Black’ s Law Dictionary describes the term

‘month’ asone of thetwelve periodsof timein
which thecaender isdivided, any timeperiod
approximating 30 days.

In Law. Lexicon by T.P.Mukherjee [5th
Edition], itisstated “theword ‘ month’ would
in itsordinary acceptance, mean a ‘calender
month’ and not a‘ lunar month'.

What isto be ascertained in the present caseis
as to which definition of term ‘month’ shall
haveto be adopted for Section 244A(1) of the
Act. In other wordsthe questionis, should the
definition of term “month” be adopted from
Generd ClausesAct, or not. Thisexerciseshall
have to be done on the basis of relevant
statutory provisions and the intention of the
legislature to provideinterest to the assessee
whose tax paid isfound refundable at alater
date.

To our mind thewords appearing in sub-section
(1) of Section 244A “comprised in aperiod”

aresignificant. In clause (b) of section 244A(1)
itisprovided that theinterest shall becaculated
at the prescribed rate for every month or of part
of amonth comprised in the period from the
datethetax ispaid to the date on which refund
is granted. Similarly, in Rule 119(A) of the
Rules, in clause-b thereof, it is provided that
every month or part of amonth comprisedina
period, fraction of amonth shall bedeemedto
beafull month. Therefore, in order to ascertain
for how many months assessee would be
entitledto rece veinterest, the number of months
comprised in the period shall haveto befound
out. In this context, the term ‘month’ in our
opinion, must be given the ordinary sense of
thetermi.e. 30 daysof period and not the British
cal ender month as defined under Section 3(35)
of the General ClausesAct.
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38.

39.

We are of the opinion that the definition
contained in Section 3(35) of the General
ClausesAct defining theterm ‘month’ cannot
be adopted for the purpose of sub-section (1)
of Section 244A of theAct. Such importation
of the definition would lead to anomal ous
situation. For example, the assessee who pays
tax on 1st January of aparticular year and is
granted refund on 28th of February of the same
year, would be entitled to receiveinterest for
two months. If the contention of the assessee
inthepresent caseisaccepted, in acasewhere
the assessee pays tax on 31st January and is
granted refund on 1st February of the same
year, shall also be entitled to interest for two
full months. This would be so because the
assessee contendsthat for the purpose of sub-
section (1) of Section 244A the term ‘ month’
should beunderstood asBritish Calender month
and since Rule 119(A) of the Rules provides
for ignoring afraction of month and granting
interest for thefull month instead, the assessee
in the second example given above should
recelveinterest for month of January aswell as
for the month of February. To our mind such
interpretation would only lead to anomalous
situation and should therefore be avoided.

Asdready noted earlier, variousdecisionscited
before usadopting the definition of term month
contained in section 3(35) of the Act were
rendered in the background of penal provisions
containedin Section 271(1)(a) of theAct. The
said provision prescribespenalty for non-filing
or latefiling of returnsand the penalty isto be
calculated on every month of such default.
Under thisbackground various Courtswere of
the opinion that the term ‘month’ must be
understood as defined under Section 3(35) of
the General ClausesAct. The Courts were of
the opinion that thereis nothing repugnant in
Section 271(1)(a) of theAct so asto reject the
applicability thereof. In the present case,
however, we find that there are inbuilt
indications why the term month must not be
understood as British calender month. Any

other interpretation asa ready observed would
lead to anomal oussituation.

40. Beforeclosingwemay also noticethedecision
of theBombay High Court in the case of Asan
Paints Ltd. (supra) which was arising in the
background of controversy whether the tax
calculated by an authorized agent of the Central
Government would be sufficient to complete
the tax payment or whether any delay on the
part of such authorized agent to credit such
amount to the account of Central Government
would berelevant factor for calculating interest
under Section 244A of theAct. It wasthe case
wherein the assessee deposited a cheque for
the amount of tax demanded with authorized
agent of Central Government on 29th
December, 2003 and account of assessee was
debited to that extent on 30th December, 2003
but credited to the Central Government account
only on 1st January, 2004. The question was
can the tax be said to have been paid on 30th
December or on 1st January. Of course after
holding that thetax waspaid on 31st December
2003, the High Court further went out to
observethat as per the Rule 119(A)(b) of the
said Rules, upon refund, the assessee had to be
granted interest for the entire period of
December, 2003. We cannot, however, read
such observation astheratio of the decision of
the Court. What wasthe controversy and what
was decided by the Court wasthe actual date
of payment of thetax i.e. 30th December, 2003
when the assessee’saccount was debited and
not 1st January, 2004 when such amount was
credited to the account of the Central
Government. Any further observation regarding
theeligibility of the assesseetoreceiveinterest
for full month of December, 2003 must,
therefore, be understood as passing remarks.
Thisissuewasnot be debated beforethe Bench
and the observati ons made hereinabove cannot
beunderstood asratio of thedecision.

XXX...
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KesharwaniZardaBhandarv. CIT{ [2013] 30
taxmann.com 387 (Allahabad)}

XXX...

2. Thelncome-tax Appellate Tribunal hasreferred
thefollowing questions of law to be considered
by the court under section 256(1) of theIncome-
tax Act, 1961 (“theAct”) :

XXX...

(V) Whether ‘one month’ means calender month,
of 30 days in law, and whether under the
provisionsof the Income-tax Act for thecharge
of interest under section 139(8), the amount
deposited prior to March 31, 1979, asadvance
tax but after the due date cannot be considered
for the purposes of the computation of interest.

XXX...

16. Onquestion No. (iv) wefind that the charging
interest for four months was a clear error of
law on the facts of the case in which the
Assessing Officer had failed to take into
account that the return wasdueto be filed by
July 31, 1979. Whereas it was filed on
December 31, 1979, by taking the month to
mean a period of 30 days, interest was to be
required to be charged for five monthsand not
for four months. Thejurisdictional High Court
in Laxmi Rattan Cotton MillsCo. Ltd. (supra)
had clearly held that theword “month” isto be
taken to mean a period of 30 daysand thusthe
delay for charging interest was of five months
and not of four months. The mistake, therefore,
wasobviousand apparent to on therecord and
wasrectifiable mistake for which proceedings
under section 154 could betaken.

XXX...

CIT v. Laxmi Rattan Cotton Mills Co. Ltd.
[1974] 971 TR 285 (ALL.)

C.S.P. Singh, J.— The Income-tax Appellate
Tribunal, Allahabad, has under section 256(1) of
the Income-tax Act, 1961, referred the following
two questionsfor our opinion:

Judicial Analysis

“1. Whether, onthefactsandin the circumstances
of thecase, the Tribunal wascorrect in holding
that the word ‘month’ occurring in section
271(1)(a)(i ) referred to English calendar
month?

2. Whether, onthefactsandin the circumstances
of thecase, the Tribunal wascorrect in holding
that the penalty should be calculated with
reference to the tax found due on the date of
the completion of the assessment after
deducting, inter alia, taxespaid by the assessee
as advance tax and tax as per provisional
assessment?’

The assessee did not file his return for the
assessment year 1958-59 by November 15, 1958,
up to which date the Income-tax Officer had
allowed time. Thereturn wasfiled on February 18,
1959 after about three months of the expiry of that
date. After the assessment had been completed on
April 1, 1962, the Income-tax Officer initiated
penalty proceedingsunder section 271(1)(a) of the
Income-tax Act, 1961, and after giving an
opportunity to the assessee, imposed a penalty of
Rs. 1,00,348.

The assessee, thereafter, filed an appea beforethe
AppellateAssistant Commissioner. The appellate
authority rejected the contention of the assesseethat
the penalty under thenew Act could not beimposed
for adefault committed under theold Act. On merits,
the Appellate Assi stant Commissioner concluded
that therewas no reasonabl e causefor the default,
but it accepted the assessee’s contention that the
period of default should be counted from the date
up to which the assessee was allowed timetofile
its return. Thereafter, the Appellate Assistant
Commissioner worked out the period of default to
be of three months and three days, and held that
the assessee was liable to penalty under section
271(1)(a)(i) of theAct for adefault of threemonths,
at therate of 6% (3x2 of thetotal tax). Two appeals
were thereafter filed, one by the department and
the other by the assessse. The appeal filed by the
department was dismissed, inasmuch as the
Tribunal took the view that the appeal had been
filed by the department in the penalty matter only
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Judicial Analysis

asit hasnot accepted the decision of theAppellate
Asgstant Commissioner in thequantum appeal, and
the department’s appeal to the Tribunal in that
quantum matter had al ready been dismissed.

In respect of two questions which have been
referred to us, it was urged by the assessee that
inasmuch astheword“month” had not been defined
intheAct, themeaning givento that word in section
3(35) of the General ClausesAct should be adopted,
and the word “month” should be taken to be the
English calendar month, and as such the period of
default committed by the assesseewould be of only
two months, inasmuch asapart of November and
apart of February in which default occurred was
not for the whol e calendar month, and had as such
to be excluded. As regards the amount of penalty
that could be imposed for the default, it was
contended that while computing “ the tax payabl €’

on which the penalty had to be imposed, the
advancetax and the taxes paid as per provisional

assessment had to be deducted, and the penalty had
to be worked out on the basis of this reduced
amount. The Tribunal held that theword “ month”

occurringin section 271(1)(a)( i) of theAct meant
afull calendar month, and inasmuch asthe assessee
was in default for only two full calendar months,
i.e.,, December and January, the penalty could be
levied only in respect of two months’ defaullt. It also
held that inasmuch asthe penalty isimpaosableunder
section 271(1)(a) of theAct, onthebasis*of tax, if
any, payable” and not on the total amount of tax,
the penalty that wasimposable on the assesseewas
to be cal culated with referenceto tax found dueon
the date of the compl etion of the assessment, subject
toitsfinal computation by the appell ate authorities.

Inasmuch as the answer to the question referred
dependson theinterpretation to be put on section
271(1)(a)( i) of the Act, we are extracting that
section;—

“Inthecasesreferred toin clause (a), in addition to
the amount of the tax, if any, payable by him, a
sumequd totwo per cent. of thetax for every month
during which the default continued, but not
exceedingintheaggregatefifty per cent. of thetax.”

We propose to answer the second question first.
Thisquestion now stands concluded by thedecision
of the Supreme Court in Civil Appeal No. 497 of
1970 decided on January 29, 1973 (Commissioner
of Income-tax v. Viegetable ProductsLtd. [1973] 88
ITR 192) whereinit hasbeen held that the penalty
leviablehasto beca culated after deducting amounts
of tax already paid, and not with reference to the
grosstax assessed.

Coming now to thefirgt question, section 271(1)(a)(
i) of theActisapenal provision, and in the event
of the default contemplated by this section, an
assessee becomes liable to payment of penalty at
therate of 2% of the tax for “every month during
which the default continued”. Theword “ month”
has not been defined intheAct. The Tribunal has,
however, taken this word to mean “a calendar
month” by referring to section 3(35) of the General
ClausesAct, which defines“amonth” asmeaning
amonth reckoned according to the English calendar
month. This definition, however, in view of the
opening part of section 3 of the General Clauses
Act, can be read into a statute provided there is
nothing repugnant in the subject or context of the
statute. It assuch hasto be seen whether themeaning
given in the General Clauses Act to the word
“month” is repugnant to the context. It is settled
that the word “month” isnormally understood to
mean “alunar month”, i.e., aperiod of thirty days.
(See Smpson v. Margitson[1847] 11 QB 23, 31,
Ryallsv. R. [1848] 11 QB 781, 798, Rogers v.
Kingston-upon-Hull Dock Co. [1864] 4 New Rep.
494, 496, Schiller v. Peterson & Co. Ltd.[1924] 1
Ch. 394, 420, 421 (CA), Phips ( P.)& Co.
(Northampton and Towcester Breweries) Ltd. v.
Rogers [1925] 1 KB 14, 26, 27 (CA) and South
British Fire and Marine Insurance Co. v.
BrojoNathShaha[1909] ILR 36 Cal. 516 [FB].
Although these cases do not deal with the
interpretation to be put on the word “month” as
occurring in agtatute, and relate to casesrelating to
contract, they throw light on the meaning of the
word as commonly understood. This court in the
caseof MisriLalv. JwalaPrasad[1962] ILR 1 All.
761 has, however, taken the view that, in some
cases, theword “month”, as occuring in astatute,
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may be taken to mean aperiod of thirty days. On
an examination of the scheme and purposeof this
section, we are of the view that the word “ month”
as occurring in this sub-section must be taken to
mean aperiod of thirty days. This provision was
enacted for the purpose of imposing apenalty on
an assessee who had not filed hisreturn during the
prescribed time, and was enacted to serve as a
deterrent for such lapses. The penalty isimposable
for every month during which the default continues.
If the meaning ascribed to thisword in the General
ClausesActisadopted, it may in some cases|ead
to adefaulting assessee escaping penalty atogether,
in spite of default. To take an illustration: Let us
assume that time isgiven to an assessee up to the
30th of January inaparticular year for filing areturn
and he defaults. He, thereafter, files his return on
the 27th February. If theword “month” occurring
inthesectionistakentomean afull calendar month,

Judicial Analysis

the assessee in such acase would not beliablefor
any amount of penalty. Such a result is not
contemplated by the language of the sub-section,
for the sub-section in clear and unambiguousterms
makesevery assessee liablefor penalty during the
period of default. In the circumstances, it is not
appropriate to import the meaning of the word
“month” given in the General ClausesAct in the
sub-section, for it does not fit in with the context
and scheme of the section, and resultsin some cases
in setting at naught the purpose of the enactment.
We are thus of the view that the Tribunal was not
right in holding that the word “month” occurring
in this sub-section refers to the English calendar
month.

XXX...
0o

contd. from page 661

Solid Containers (supra) the assessee therein had
taken aloan for business purpose. In view of the
consent termsarrived at, the amount of loan taken
waswaived by thelender. The case of the assessee
therein wasthat theloan wasacapital receipt and
has not been claimed asdeduction from the taxable
income in the earlier years and would not come
within the purview of Section 41(1) of the Act.
However, this Court by placing reliance upon the
decision of theApex Court inthe matter of CIT v.
T.V. Sundaram lyengar and SonsLtd. 222 TR 344
held that theloan was received by the assesseefor
carrying on its business and therefore, not aloan
taken for the purchase of capital assets
Consequently, the decision of this Court in the
matter of Mahindraand MahindraLimited (supra)
wasdistinguished asin the said case theloan was
taken for the purchase of capital assetsand not for
trading activitiesasin the case of Solid Containers
Limited (supra). In view of the above, thedecision
of this Court in the matter of Solid containers

Controversies

Limited (supra) will haveno application to thefacts
of the present case and the matter stands covered
by the decision of this Court in the matter of
Mahindra & Mahindra Limited (supra). The
alternative submission that the amount of loan
written off would be taxable under Section 28(iv)
of the Act also came up for consideration before
this Court in the matter of Mahindra& Mahindra
Limited (supra) and it was held therein that Section
28(iv) of theAct would apply only when abenefit
or perquisite is received in kind and has no
application where benefit is received in cash or
money.

Inview of thisappeal being covered by thedecision
of thisCourt inthe matter of Mahindra& Mahindra
Ltd. (Supra), no substantial question of law arises
and both the questions are dismissed.

ooo
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Overview of BEPS projectand
Capsulization of Action Plan 13-
Revised TP Documentation

}»fo QI\
CA. Dhinal A. Shah

P~ |
dhinal shah@in.ey.com | MK

1. Emergence of Base Erosion and Profit
Shifting (‘BEPS') project

“ BEPSrelatesto alossof substantial corporate
tax revenue because of planning aimed at
eroding thetaxabl ebaseand/or shifting profits
to locations where they are subject to a more
favourabletax treatment”

OECD report ‘Addressing BEPS, released
February 2013

The OECD, inas nge sentence, hassuccinctly
defined the concept of BEPS and identified the
concern of governments and tax
administrationsglobally.

Evidently, the pace of integration of national
economies and markets in recent years has
increased substantially and in such an
increasingly interconnected world, domestic
tax lawsof countrieshave not awayskept pace
with global corporations and the rise of the
digital economy, leaving gaps that can be
exploited to generatedouble non-taxation. This
hasultimately encouraged thetax plannersto
identify and exploitlega arbitrage opportunities
within the boundaries of acceptable tax
planning.

Eventually,thishas opened up opportunitiesfor
Multinational Enterprises('MNES)) to greatly
minimisetheir tax burden which hasultimately
impacted the following stakeholders of all
countriesthe most:

(i) Governments- Governmentshaveto cope
with less revenue and a higher cost to
ensure compliance. In developing
countries, thelack of tax revenueleadsto
critical under-funding of publicinvestment
that could have helped to promote the
economic growth.

(i) Domestic companies/ businesses -
Corporationsthat operateonlyin domegtic
markets, including family-owned
businessesor new innovative companies,
have difficulty competing with MNEsthat
havethe ability to shift their profitsacross
bordersto avoid or reducetax and thereby
fair competitionisharmed.

(i) Individual taxpayers - When tax rules
permit businesses to reduce their tax
burden by shifting their incomeaway from
jurisdictions where income producing
activitiesare conducted, other taxpayers
inthat jurisdiction bear a greater share of
theburden.

In nutshell, BEPS connotes to tax planning
strategies that MNEs use to exploit gaps and
mismatchesintax rulestoartificialy shift profits
to low or no-tax jurisdictions where there is
littleor no economic activity, resultinginlittle
or no overall corporatetax being paid.BEPSis
of major significancefor developing countries
dueto their heavy reliance on corporateincome
tax, particularly fromMNEs.

Apprehending an exigency to tacklethe BEPS
issue, G-20* summit held at St. Petersburg in
2012, |eadersfrom different economiesof the
world, directed the Organization for Economic
Co-operation and Development (OECD) to
frameguideinesinreationtothisgrowingissue
of BEPS. The core objective of framing such
rulesisto call for the radical changesto the
current tax and law mechanism and adoption
of consensus-based approaches, including anti-
abuse provisions, designed to prevent and
counter BEPS.

Pursuant to the request from G-20 leadersand
recognising theimportance of borderlessdigital
economy, the OECD initiated the BEPSproject
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wherein it had proposed to devel op anew set
of standards which will specificallyprovide
countries with domestic and international
instrumentsthat will better align rightsto tax
with economicactivity and to prevent BEPS.

Consdering the same, the OECD had identified
the 15 specificAction plansrequired necessary
to equip the Governments with domestic and
internationd ingrumentsto prevent corporations

International Taxation

from paying little or no taxes. Additionaly,
combined al the 15Action Plans, thiswill give
countries the tools they need to ensure that
profits are taxed where economic activities
generating the profitsare performed and where
valueis created, while at the same time give
businessgreater certainty by reducing disputes
over theapplication of international tax rules,
and standardising requirements.

We have capsulized bel ow abrief objective of Action plansand their expected deliverable date:

Controlled Foreign
Company (‘CFC’)

Action Plan Objective Deadline
Digital Economy |Identify themain difficultiesthat the digital economy poses Sep-14
for application of existing international tax rulesand develop
detailed mechanism to addressthesedifficulties
Neutralisethe Develop model treaty provisionsand recommendations Sep-14
Effectsof Hybrid  |regarding the design of domestic rulesto neutralizethe
Mismatch effect of hybrid instrumentsand hybrid entities
Arrangements
Strengthen Develop recommendationsregarding the design of CFC rules Sep-15

of PE Status

Rules

Limit Base Develop recommendations of rulesto prevent base erosion Sep-15/

Erosionvialnterest |through the useof interest expense and other such financial Dec 15

Deductionsand paymentsusing related party arrangements

other financia

payments

Counter Harmful ~ [Improving transparency through spontaneous exchange Sep-14/

Tax Practices onrulingsreated to preferential regimesand requiring Sep-15/

moreeffectively substantial activity for any preferential regime Dec-15

taking into account

Transparency and

substance

Prevent Treaty Develop modd treaty provisionsrecommendationsregarding Sep-14

Abuse the design of domestic rulesto prevent the granting of treaty
benefitsininappropriate circumstances

Prevent the Develop changesto the definition of PE to prevent the artificial Sep-15

Artificial Avoidance |avoidance of PE status, including through the use of
commissionaire arrangements and the specific activity exemptions
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8 | Assurethat Develop rulesto prevent BEPS by moving intangibles Sep-14/
Transfer Pricing among group members and updating guidance on cost Sep-15
(‘TP') outcomes contribution arrangements
areinlinewith
Value Creation:

Intangibles

9 | Assurethat TP Develop rulesto prevent BEPS by transferring risksamong, Sep-15
Outcomesarein or allocating excessive capital to, group members
linewithValue
Creation: Risksand
Capita

10 | Assurethat TP Developrulesto prevent BEPSby engagingintransactionsthat | Sep-15
Outcomesarein ling would occur only very rarely between third parties
withValue Creation:

Other high risk
transactions

11 | Establish Develop recommendationson theindicators of the scaleand Sep-15
Methodologiesto | economicimpact of BEPS and ensuretoolsare availableto
Collect and Anayse| monitor and eval uate the effectiveness and economic impact
Dataon BEPSand | of measuresto addressBEPS
theActionto
Addressit

12 | Disclosureof Devel op recommendationsregarding the design of mandatory Sep-15
Aggressive Tax disclosurerulesfor aggressive or abusivetransactions,

Panning arrangements, or structures
Arrangements

13 | Re-examine TP Develop rulesregarding TP documentation to enhance Sep-14

Documentation transparency, including arequirement that multinational
entitiesprovideall information on global allocation of
income, economic activity, and taxes paid among countries
inacommon template

14 | MakeDispute Devel op solutionsto address obstacl esthat prevent countries Sep-15
Resolution from solving treaty-rel ated di sputes under MAP
MechanismsMore
Effective

15 | Developa Analysetax and publicinternational law issuesrelated to Sep-14/
Multilateral the development of amultilateral instrument to enable Sep-15
Instrument implementation of BEPS measures and amend existing

bilateral treaties
2. BEPS2014deliverables published by the OECD over the next several

The OECD, in September 2014, released the
first set of measures and reports on 7 Action
plans (highlighted in Bold above). We will
provide detailed insights of all the reports

months.

Inthisarticle, we have provided bel ow detailed
study of the content of Action plan 13 ie Re-
examine TP Documentation:
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3. Action Plan 13 - Re-examine TP

Documentation

3.1 Background

Over theyears, many countries have adopted
their respective TP documentation rules and
requirementswhich haveled to steady increase
inthevolumeand complexity of international
intragroup tradeand thus, hasincreased the TP
scrutiny undertaken by thetax authorities. Also,
the tax administrations find the TP
documentation to be informative and not
adequate for tax enforcement and risk
assessment.

To tackle this issue globally, the OECD
recogni sesthe need of enhancing transparency
for taxadministrations by providing themwith
adequate information to conductTP risk
assessments and examinations. The Action
plan 13 provides revised standards for TP
documentation and atempl atefor Country-by-
Country (‘ChC’) reporting of income, earnings,
taxes paid and certainmeasures of economic
activity.The revised TP documentation will
consist of a Master file, Local file and CbC
report, briefly summarized asunder:

Master file — Thiswill include standardised
information of aMNE and its group members
located indifferent jurisdictions. Theinformation
containedintheMagter filewill berelated to the
globa businessoperationsand TP policieswhich
will dsoincludeinformation onintangiblesand
inter-company financial activities.

Local file — Thiswill provide detailed
information onintercompany transactionsfrom
TP perspective i.e. transactions between the
MNE and its foreign affiliates. This will
facilitate compliancewith arm’slength principle
governed under the respective country specific
TPregulations.

CbC report — Thiswill contain information
relating to the global allocation of the MNE's
income and taxes paid together with certain
economicindicators. It also requiresMNE'sto
report their total employment, capital, retained
earnings and tangible assets in each tax
jurisdiction.

International Taxation

3.2 Objective

Therevised TP documentation hasbeen framed
keeping in mind the following three key
objectives:

i. Toensurethat taxpayersgive appropriate
consideration to TP requirementsin
establishing pricesand other conditionsfor
transactions between AEsand in reporting
theincome derived from such transactions
intheir tax returns;

il. To provide tax administrations with the
information necessary to conduct an
informed TPrisk assessment;

ili. To providetax administrationswith useful
information to employ when conducting a
thorough audit of the TP practices of
entities subject to their tax jurisdiction,
although it may be necessary to supplement
the documentation with additional
information asthe audit progresses.

Manifestly, the principa aimof theAction Plan
13istointroducecons stent documentation and
accesstoinformation to ensureall relevant tax
authoritieshave accessto the sameinformation
about agroups’ value chain and theresulting
tax consequences.

3.3 Developments

The development of Action plan 13 through
years has been briefly depicted bel ow:
19 July 2013-The OECD released an
action plan on BEPS
3 October 2013 — Memorandum on TP
documentation and CbC report
12-13 November 2013- Public consultation
washeld
30January 2014-Discussiondrafton TP
documentation and CbC reportissued
23 February 2014- Comments on draft
was submitted to the OECD
24 March 2014- Private/special
consultation meeting washeld
19 May 2014- Public consultation washeld

16 September 2014- Fina framework and
templateissued
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The OECD is yet to come up with the
implementation plan,identifying the most
appropriate means of filing the
requiredinformation with and disseminating it
to tax administrations,which isexpected to be
out over the nextseveral months.

3.4 Contents

In order to achievetheobjectives stated above
and to provide adequateinformation to thetax
administrations, countriesarerequired to adopt
astandardised approach to TP documentation.
For this, a three tiered structure has been
developed consisting of amaster file, alocal
fileand aChC report.

Maser File

High level information about the MNC'’s
business, TP policiesand agreementswith tax
authoritiesinasingledocument availableto dl
tax authoritieswherethe MNC hasoperations.

Local File

Detailed information about thelocal business
including related party paymentsand receipts
for products, services, royalties, interest etc.

Country by Country Report

Highlevel information about thejurisdictional
allocation of profits, revenues, employeesand
assets.

Thisthree-tiered approach hasbeen explained
indetail below:

Mager file

The master file provides an overview of the
MNE group’sbusiness, itsoverall TPpolicies,
and its global allocation of income and
economic activityin order to assist tax
administrationsin eval uating the presence of
sgnificant TPrisks. Theinformationrequired
inthe master file providesa* blueprint” of the
MNE group and containsrelevant information
that can be grouped in the following five
categories.

b) Description of MNE’sbusiness

A generd description of MNE'sbusinesswhich
will include:

Important driversof bus nessprofit;

A description of the supply chain for the
group’s five largest product/services by
turnover plus any other product/service
amounting to more than 5 percent of the
group turnover;

A list and brief description of important
service arrangements between members of
the MNE group other than R& D services;
A description of the main geographical
market for the group’s products/services;
A brief written functional analysis
describing the principal contributionsto
valuecreation by individua entitieswithin
thegroup;

A description of important business
restructuring transactions, acquisitionsand
divedtituresoccurring during thefiscal year.

¢) MNE’sintangibles

A genera description of theMNE'soverall
strategy for the development, ownership
and exploitation of intangibles;

A ligt of important intangibles of thegroup
and entitieswhichlegally ownthem;

A list of important agreements among
identified AEsrelated tointangibles,

A general description of the group’s TP
policiesrelated to R& D andintangibles;
A general description of any important
transfersof interestsin intangiblesamong
AEs.

d) MNE’sintercompany financial activities

A general description of financing
arrangement of the group with both related
and unrelated entities,

Identification of any membersof the MNE
group that provide a central financing

a) Organisational structure .
A chart iding the MNE's leaal and function for thegroup;
¢ Zrhi p;(?vl:tl:lg de A hSi cale?o catailrc])n A general description of theMNE sgenera
OWNErsip sructureand geograp TP policies related to financing
of the operating entities.
arrangements.
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€) MNE'sfinancial and tax position

MNE’s annual consolidated financial
statement;

A list and brief description of the MNE
group’sexiging unilateral AdvancePricing
Agreements(APAS) and other tax rulings
related to all ocation of income.

Local file

Thelocd fileprovidesmoredetailed information
relating to specificintercompany transactions.
Theinformation required inthelocal file should
supplement themaster fileand helpin ng
whether the tax payer has complied with the
arm’s length principle in its respective tax
jurisdictions. Thefollowing information should
becontainedintheloca file:

a) Local entity

A description of the management structure
of the local entity, a local organisation
chart, and adescription of theindividuals
towhom local management reports;

A detailed description of the business
strategy;

Details of business restructurings and/or
intangibletransfers; and

Key competitors.

b) Controlledtransactions

Description of material controlled
transactionsand context inwhich they take
place;

The amount of intra-group paymentsand
receipts for each category of controlled
transactionsinvolving thelocal entity;
Anidentification of AEsinvolvedin each
category of controlled transactions and the
rel ationship amongst them,

Materia intercompany agreements,
Detailed comparability and functional
analysisof thetaxpayer and relevant AES;
Most appropriate TP method and the party
selected asthe tested party and reason for
such selection;

A summary of important assumptions
madein applying the TP methodol ogy;

A list and description of selected
comparable uncontrolled transactions

C)

International Taxation

(internal or external) and information on
relevant financial indicatorsrelied uponfor
TPanayss,

A description of any comparability
adjustments performed;

Description of thereasonsfor concluding
that relevant transactions were priced on
an arm’s length basis based on the
application of the selected TP method,;
Unilateral and bilateral/multilateral APAS
and other tax rulings related to the
controlled transactions.

Financial information
Local entity’sfinancial statements;

Reconciliationto show how financia data
used in applying the TP method tiesto the
financia statements;

Summary schedules of relevant financial
datafor comparablesused intheanalysis
and the sourcesfromwhich that datawas
obtained.

Importantly to note that where arequirement
of thelocal filecan befully satisfied by aspecific
cross-referencetoinformationcontainedinthe
master file, such a cross-reference should
suffice.

CbC report

The CbC report requires aggregate tax
jurisdictionwideinformation relating to the
global allocation of theincome, the taxespaid,
and certain indicators of the location of
economic activity among taxjurisdictionsin
which the MNE group operates.
TheCbC report dsorequiresalisting of dl the
constituent entities for which financial
information isreported, including the tax
jurisdiction of incorporation, where
differentfrom thetax jurisdiction of residence,
as well as the nature of the mainbusiness
activitiescarried out by them.Following arethe
information required to be given in the CbC
template:

Turnover, showing separately related party

and third party sales but excluding

dividendsreceived;
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Profit/ (Loss) beforetax;

Cashtax paid (including withhol ding taxes

sufferedin other jurisdictions);

Current year tax accrual (excluding

deferred tax and provisionsfor uncertain

tax liabilities);

Stated capital;

Accumulated earnings, asof theend of the

reporting year;

Number of full-timeequiva ent employees,

Net book val ue of tangibleassetsexcluding

cash and cash equivaents
The ultimate parent of an MNE group is
required to complete a template on a tax
jurisdiction by tax jurisdiction basis. A separate
line should be included for all constituent
entities deemed by the reporting MNE not to
resident in any jurisdiction for tax purposes.
Importantly to note that the CbC report will be
helpful for high-level TP risk assessment
purposes and may also be used by
taxadministrationsin evaluating other BEPS
related risks. However, the report clearly
indicatethat theinformationinthe CbC report
should not be used asa substitutefor adetailed
TP analysis of individual transactions and
pricesbased on afull functional analysisand a
full comparability analyss.It also voicethat the
information inthe CbC report on itsown does
not congtituteconclusive evidencethat transfer
pricesare or are not appropriate and hence, it
shouldnot be used by tax administrations to
propose TP adjustmentsbased on a global
formulary apportionment of income.

3.5 Timdine

As is evident, different practices are being
followed by different countriesregarding the
timing of preparation of documentation aswell
asamount of time given to taxpayersto respond

CbCreport: May beextended to oneyear
following last day of fiscal year of ultimate
parent of MNE

3.6 Way Forward

Manifestly, thecontent of thevariousdocuments
reflects a sincere effort to balance tax
adminigration information needs, concernsabout
in appropriate use of the information and the
compliance costs and burdens imposed on
MNEs. However, emerging economiesincluding
India have voiced to strike that balance in a
different way by requiring reporting inthe CbhC
report of additional transactional dataregarding
related party interest payments, royaty payments
and especially related party service fees.
Emerging economieshave stated that they need
such information to performrisk assessment as
they find it challenging to obtaininformation on
the global operations of an MNE group head
guartered elsewhere.

Considering all the development, MNEsthat
do not prepare their TP documentation on a
global basis, thisnew approach will requirea
substantial change and evenif they do prepare
their documentation on aglobal basis, the new
guidanceislikely to require the compilation
and explanation of substantially more
information than current requirement.

MNEsarea solikely tofind that it isnecessary
to prepare or coordinate their documentation
centrally to ensure that the CbC template,
master file and local file provide consistent
information about their global and local
operationsand TP policies. Thereisaneedto
implement new proceduresto locate, collect,
store, vdidate and assembletheinformationand
thismay require MNESto increasetheresources
devoted to TP compliance and the collection
of datafor the CbC template.

to specific tax administration requests for (Footnote)
documentation and other audit related 1 G20 is an international forum for the governments and central
; ; : : bank governors from 20 major economies. The members of the
information requeStS ACCOt’(.ZII nle’ '[h(—:thI dance G20 areArgentina, Australia, Brazil, Canada, France, Germany,
report suggeststhe following timeline to be India, Indonesia, Italy, Japan, Mexico, Russia, Saudi Arabia, South
cons dered for the proposed threereports: Africa, South Korea, Turkey, the United Kingdom, the United States

L ocal file: nolater than duedatefor return and the European Union (EU)

Magter file: updated by tax return duedate 000

for ultimate parent of MNE
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Foreign Exchange Management
(Deposit) Regulations, 2000 - Exemption
ther eof

It has been observed that Authorised Dealer banks
are frequently coming across cases related to
opening of accountsfor multilateral organisations,
of which Indiaisamember nation.

With the objective of bringing all the multilateral
organisationsat par, for opening of accountsin India,
it has been decided to include in the exemptions,
laid down in Foreign Exchange Management
(Deposit) Regulation, 2000, issued vide
Notification No. FEM A 5/2000-RB dated May 3,
2000 (asamended fromtimetotime), depositsheld
in accounts maintained with an authorised deal er
by any multilateral organization of which Indiaisa
member nation, and itssubsidiary/affiliate bodies
inlndia, anditsor their officialsin India.

For full text pleaserefer A.P. (DIR Series) Circular
No.51

http://rbi.org.in/scripts/BS_Circular Index
Display.aspx?d=9418

4 Over seasDirect | nvestmentsby I ndian
Party —Rationalization/ Liberalization

Inorder to grant moreflexibility to the Indian party,
it has been decided to further liberalize certain
regulations:

(i) Creation of charge on shares of JV / WOS /
step down subsidiary (SDS) in favour of
domestic/ overseaslender
It has been decided that the designated AD
bank may permit creation of charge/ pledge
on the shares of the JVv / WOS / SDS
(irrespective of thelevel) of anIndian party in
favour of a domestic or overseas lender for
securing thefunded and/ or non-funded facility
to be availed of by the Indian party or by its
group companies/ sister concerns/ associate
concerns or by any of its JV / WOS/ SDS

(irrespectiveof thelevel) under the automatic
route subj ect to certainconditions.

(ii) Creation of charge on the domestic assetsin
favour of overseaslendersto the JV / WOS/
step down subsidiary
It has been decided that the designated AD
bank may permit creation of charge (by way
of pledge, hypothecation, mortgage, or
otherwise) on the domestic assetsof an Indian
party (or itsgroup companies/ sister concerns
| associate concernsincluding theindividual
promoters/ directors) in favour of an overseas
lender for securing the funded and / or non-
funded facility to beavailed of by the vV / WOS
/ SDS (irrespective of the level) of the Indian
party under the automatic route subject to
certain conditions.

(i) Creation of charge on overseasassetsin favour
of domestic lender
It has been decided that the designated AD
bank may permit creation of charge (by way
of hypothecation, mortgage, or otherwise) on
the overseas assets (excluding the shares) of
theJV / WOS/ SDS (irrespective of thelevel)
of an Indian party infavour of adomesticlender
for securing the funded and / or non-funded
facility to beavailed of by the Indian party or
by its group companies / sister concerns /
associate concernsor by any of itsoverseas V
/ WOS/ SDS (irrespective of thelevel) under
theautomati c route subject to certain conditions.

For full text pleaserefer A.P. (DIR Series) Circular
No.54

http://rbi.org.in/scripts/BS_Circular Index
Display.aspx?d=9432

50 Security for External Commercial
Borrowings

Relating to creation of charge over securities for
External Commercial Borrowings (ECB), it has
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been decided that AD Category-I banksmay alow
creation of charge onimmovable assets, movable
assets, financial securities and issue of corporate
and/ or personal guaranteesin favour of overseas
lender / security trustee, to secure the ECB to be
raised/ rai sed by the borrower, subject to satisfying
themselves as per provisions of the circular /
regulation.

3. Once aforesaid stipulations are met, the AD
Category-I bank may permit creation of charge
onimmovableassets, movableassets, financia
securities and issue of corporate and / or
personal guarantees, during the currency of the
ECB with security co-terminating with
underlying ECB, subject to conditionsinregard
to (a) creation of charge on immovabl e assets,
(b)creation of charge onmovable assets, ()
creation of chargeover Financial Securities, and
(d) Issue of Corporate or Personal Guarantee

For full text pleaserefer A.P. (DIR Series) Circular
No. 55

http://rbi.org.in/scripts/BS_Circular Index
Display.aspx?d=9443

Non-resident guarantee for non-fund
5 based facilities entered between two
resident entities

Itisclarified that under the provisionsof aforesaid
Circular, residents that are subsidiaries of
multinational companies can also hedge their
foreign currency exposure through permissible
derivative contracts executed with an AD Category
—I bank inIndiaon the strength of guarantee of its
non-resident group entity.

For full text pleaserefer A.P. (DIR Series) Circular
No. 56

http://rbi.org.in/scripts/
BS_CircularindexDisplay.aspx?d=9457

Risk Management and Inter Bank
Dealings: Hedging under Past

52 Performance Route- Liberalisation of
Documentation Requirements in the
OTC market

In order to further rationalise the documentation
process for exporters and importers relating to

hedging of probable exposures based on past
performance, the extant guidelinesin thisregard
have been revised asfollows:

a) Intermsof paragraph (2)(g)(ii) of section B
contained intheannex to thecircular, importers
and exportersarerequired to furnishaquarterly
declaration, asper Appendix M, duly certified
by the Statutory Auditor, to the AD Category |
banks regarding amounts booked with other
AD Category | banksunder thisfacility. It has
now been decided that importers and exporters
shall, henceforth, be required to furnish a
guarterly declaration to the same effect asper
theformat inAnnex | tothiscircular signed by
the Chief Financial Officer (CFO) and the
Company Secretary (CS). In the absence of a
CS, the Chief Executive Officer (CEO) or the
Chief Operating Officer (COO) shall co-sign
the undertaking along with the CFO.

It has now been decided that, henceforth, AD
Category | banks may permit aggregate
outstanding contractsin excess of 50 per cent
of theeligiblelimit on being satisfied about the
genuinerequirementsof their customers after
examination of a document as per format
prescribed in Annex 11

c) As part of the annual audit exercise, the
Satutory Auditor shall dso certify thefollowing:

i. Theamountsbooked withAD Category-I
banksunder thisfacility; and

ii. All guidelineshavebeen adhered to while
utilizing thisfacility over thepast financial
year.

For full text pleaserefer A.P. (DIR Series) Circular
No0.58

http://rbi.org.in/scripts/BS_Circular Index
Display.aspx?d=9481

ooo
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Exemption to Small Service
Providers-PART |

Revenue collections from the Small Service
Providersmay be meager compareto administration
cost for the collection. Even, small service provider
can’'t be expected to comply with complicated
provisionsof thelaw. Dueto such reasons, threshold
exemption hasbeen provided to service provider,
through Notification No. 33/2012-ST dated 20"
June, 2012 (herein after referred as “the
Notification™) for taxable servicesof aggregatevaue
not exceeding tenlakh rupeesin any financial year.
Provisions and intricacies of thisnotification are
discussed herewith help of examplesand caselaws.
Some issues may seem silly but discussed herein
for beginners and clarity on fundamentals of the
related |aw.

1. Isthebasc/threshold exemptionisavailable
oncein thelifetimeor Rs. 10 Lakh every
year?

- Paragraph 1 of the Notification No. 33/
2012-ST clearly statesthat exemptionis
availablefor taxableservicesof aggregate
valuenot exceeding tenlakh rupeesinany
financial year. Thus, threshold exemption
of Rs. 10 Lakh is available in each year
subject to other provisions of the
notification.

2. Mr.Fresh CAisproviding taxableservices
but eligible for threshold exemption of Rs.
10 L akh for theyear 2014-15 and hencehe
isnot collecting the servicetax. IsMr. Fresh
CA required to have service tax
registration?

- Section 69 of the FinanceAct, 1994 states
that person liableto pay servicetax shall
make an gpplicationfor registration. ASMr.

Fresh CA isnot the person liable to pay
service tax, he is not required to have
registration.

3. Based on the invoices issued for taxable
services provided during the following
financial year s, guidewhether exemptionis
availabletotheserviceprovider or not?

Financial Year = AggregateValue of
Taxable Services
2012-13 Rs. 8 Lakh
2013-14 Rs. 11 Lakh
2014-15 Rs. 2 Lakh
2015-16 Rs. 500 L akh

- In terms of Paragraph 2(viii) of the
Notification, basic exemptionisavailable
subject to condition that the aggregate
value of taxable services rendered by a
provider of taxable service from one or
more premises, does not exceed ten lakh
rupeesin the preceding financial year.
Thus, eligibility of current financial year
dependson the aggregate value of taxable
servicesof preceding financial year.

- Intheyear 2012-13, such valueisbelow
Rs. 10 Lakh and hence basic exemption
of Rs. 10L isavailablein the year 2013-
14. For the year 2013-14 exemption is
availableonly uptoRs. 10 Lakhand service
tax isto bepaid onRs. 1 Lakh.

- Intheyear 2013-14, such valueis above
Rs. 10 Lakh and in terms of Paragraph
2(viii) of the Notification, assesseeisnot
eligibleto haveany basic exemptioninthe
year 2014-15 and required to pay service
tax on Rs. 2 Lakh despitethefact that his
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valuefor theyear 2014-15 isquite below
Rs. 10 Lakh.

- In the year 2014-15, aggregate value is
below Rs. 10 Lakh and hence, exemption
isavailablein theyear 2015-16 upto Rs.
10Lakh. Such basicexemptionisavailable
evenif aggregatevalue of taxable services
intheyear 2015-16 (Rs. 500 Lakh) isquite
aboveRs. 10 Lakh.

4. ShreeSaraswati Education Trust ishaving

commer cial property rented out in respect
of education which isexempt from service
tax. Per annum rent of such property isRs.
32 Lakh. W.ef. 01-04-2013, exemption to
such servicesiswithdrawn vide Notification
No. 3/2013-ST. Is basic exemption as
provided under theNotification No. 33/2012-
ST isavailableto Shree Sar swati Education
Trust for theyear 2013-14?

- In terms of Paragraph 2(viii) of the
Notification, basic exemptionisavailable
subject to condition that the aggr egate
value of taxable servicesrendered by a
provider of taxable service from one or
more premises, does not exceed ten lakh
rupeesin the preceding financial year. In
terms of Explanation (B) to the
Notification, services which are exempt
from the whol e of servicetax shall not be
included in such “aggregate value of
taxable services'.

- Duringtheyear 2012-13 servicesof renting
of immovable property provided by such
educational ingtitution were exempt from
the whole of the service tax in terms of
Entry 9 of the Notification No. 25/2012-
ST. Hence, such vaue shal not beincluded
for Rs. 10 Lakh for the preceding yeari.e.
2012-13. As such value is below Rs. 10
Lakh in the preceding year, basic
exemption is availablein the year 2013-
14.

- Whenany serviceismadetaxablefor the
first timeor exemptioniswithdrawn, basic
exemption can beavailed for thefirst Rs.
10 Lakh subject to other provision of the
Notification.

5. Mr.AB Sheikh hasissued invoicesof Rs. 12

Lakhduringthefinancial year 2014-15 but
hasreceived Rs. 8 L akh against such services
duringtheyear 2014-15and rest of amount
isstill outstanding till 31-03-2015. IsMr.AB
Sheikh required to haveregistration ashis
invoices have crossed Rs. 9 Lakh?

- Any provider of taxable service whose
aggregate value of taxable service in a
financial year exceeds nine lakh rupees
shall make an application for registration
withinaperiod of thirty daysof exceeding
the aggregate val ue of taxable servicesof
rupeesninelakh. Itisrequired under Rule
3(2) of the Service Tax (Registration of
Specia Category of Persons) Rules, 2005.
However, intermsof Rule 2(b) of thesaid
rule* aggregate val ue of taxable service”
means the sum total of first consecutive
paymentsreceived duringthefinancial
year towardsgross amount as prescribed
under section 67 of the FinanceAct, 1994.
Hence, for registration at Rs. 9 Lakh, only
payment received isto be considered. As
Mr.AB Sheikh hasnot yet received Rs. 9
L akh for taxable services, heisnot required
to obtain service tax registration under
Rule 3(2) of the Service Tax (Registration
of Specia Category of Persons) Rules,
2005.

- AsMr.AB Sheikh isalso not required to
pay servicetax until hereceives payment
towards taxable services, he is also not
person liableto pay servicetax and hence
not required to have registration under
Section 69(1) of the FinanceAct, 1994.

678

@ Ahmedabad Chartered Accountants Journal | February, 2015



- However, asbasic exemptionisavailable
only upto invoicesraised for Rs. 10 Lakh,
Mr. AB Sheikh will be required to pay
servicetax onvalueof Rs. 2 Lakh asand
when it will be received. Hence, if he
wants to collect the service tax from its
clientsonRs. 2 Lakh, itishighly advisable
that he should obtain the registration,
chargethe servicetax fromitsclientsand
issueinvoi ceswith servicetax registration
number stated thereon.

6. M/s.Credit Loving Co. doesn’t want totake

benefit for basic exemption and wants to
collect and pay servicetax. I sit compulsory
to have exemption or assessee can opt not
toavail theexemption?

- Paragraph 2(i) of the Notification No. 33/
2012-ST clearly statesthat the provider of
the service hasthe option not to avail the
exemption and can opt to pay servicetax.

- If assesseeisnot paying servicetax, heis
not eligible to take CENVAT Credit and
utilize the same for its output liability of
servicetax. Hence, servicetax paid by him
on hisinput services, inputs and capital
goodsbecome cost for him. A small service
provider may reduce its cost if credit is
availableto himand hisclientsare ready
to pay servicetax over and above agreed
price. In such asituation, he may not opt
to avail the exemption but to pay service
tax.

For the year 2014-15 M/s. Credit Loving
Co. is eligible to take benefit of basic
exemption limit, but hascollected servicetax
from its clients and paid the service tax.
Now, itsnew customer, M/s. NO Credit L td.
is not ready to pay service tax over and
above the price agreed. Can M/s. Credit
L oving Co. opt to avail basic exemption for
servicesprovided toM/s. NO Credit Ltd?

Service Tax Decoded

- Although, basic exemption is optional,
option not to avail exemption once
exercised inafinancial year, shall not be
withdrawn during the remaining part of
such financial year [Para 2(i) of the
Notification]. Asfor theyear 2014-15M/
s. Credit Loving Co. has opt not to avail
the exemption, now, benefit of the basic
exemptionisnot availableto them during
therest of the period of theyear 2014-15.
Hence, M/s. Credit Loving Co. will have
to pay servicetax on servicesprovidedto
M/s. No Credit Ltd.

8. M/s. KnowledgeOutsourceltd., Bangalore

hasprovided serviceswor th of Rs. 50 Lakh
to the clients located in USA and place of
provisonislocated outsdetaxableterritory.
M/s. Knowledge Outsource Ltd. is now
goingtosupply servicesof Rs. 8 Lakhtoits
customer located in India. | shasicexemption
available to M/s. Knowledge Outsource
Ltd. for the services provided to Indian
customer ?

- Exemption has been provided to the
“taxable services’ of aggregate value not
exceeding ten lakh rupees. Explanation (B)
totheNotification definesthe” aggregate
value’ to be the sum total of value of
“taxable services’ charged in the first
consecutive invoices issued during the
financial year.

- Section 65B(52) defines the “taxable
services’ asany servicesonwhich service
tax isleviable under Section 66B. Asplace
of provision is outside taxable territory,
service tax is not leviable in terms of
Section 66B on servicesprovided taxable
territory and such servicesarenot “taxable
services’. Hence, for determination of
aggregate value of Rs. 10 Lakh, Rs. 50
Lakh is not to be considered and basic
exemptionisavailableto M/s. Knowledge
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OutsourcelLtd. for servicesof Rs. 8 Lakh
provided to Indian customer.

9. M/s. Loyal & Techno Ltd. is providing

servicesof construction of road. During the
year 2014-15 they have provided exempt
services of construction of public roadsto
the Gover nment of Indiafor Rs. 500 L akh.
They are also constructing a private road
for a factory for Rs. 6 Lakh. Is basic
exemption is available to M/s. Loyal &
Techno Ltd for theyear 2014-15?

- In terms of Explanation (B) to the
Notification, “ aggregate value” meansthe
sum total of value of taxable services
charged in the first consecutive invoices
issued during afinancial year but doesnot
include value charged in invoicesissued
towards such serviceswhich are exempt
fromwholeof servicetax leviablethereon
under section 66B of the Finance Act,
1994 under any other notification.

- Assarvicesof construction of publicroad
isexempt from whole of the tax leviable
thereon under section 66B of theAct under
Notification No. 25/2012-ST, it isto be
excluded fromtheaggregate va ue. Asafter
such exclusion, aggregate valueisbelow
Rs. 10 Lakh, benefit of basic exemptionis
available to M/s. Loyal & Techno Ltd.
subject to other conditionsof Notification
No. 33/2012-ST.

10. Mr. Maganlal Champaklal, aM anagement

Consultant has provided consultation
services of Rs. 8 lakh during the financial
year 2014-15. He is also a partner in a
par tner ship firm towhich hisofficeisrented
out. At end of theyear, it isdecided that he
will be given Rs. 3 Lakh asrent for the
office. What will be the servicetax related
consequences?

- In terms of Paragraph 2(vii) of the
Notification, where a taxable service

provider provides one or more taxable
services, theexemption provided under this
notification shall apply to the aggregate
valueof all such taxableservices. Thus, it
isclear that if apersonisproviding more
than onetaxable services, valueof al such
services shall be considered for
determination of eigibility of theexemption
and exemption of Rs. 10 Lakh is not
availableto each servicesseparately.

- Hence, Mr. Management Consultant can
avail exemptiononly upto Rs. 10 Lakhin
aggregate for both services and will
required to pay servicetax on Rs. 1 Lakh
(Rs. 8Lakh+ Rs.3LakhlessRs. 10 Lakh).

- Further, hewill not beeligibleto have any
basi c exemption for thenext year i.e. year
2015-16.

11. M/s. Multi Branch Co. has two branches

one at Ahmedabad and another at Surat.
Both branchesareregistered with service
tax department with different service tax
registration numbers. For theyear 2013-14,
Ahmedabad Branch hasprovided services
of Rs. 7 Lakh and Surat Branch has
provided servicesof Rs. 4 Lakh. Can M/s.
Multi Branch Co. avail exemption for each
branch for theyear 2014-15?

- In terms of Paragraph 2(viii) of the
Notification, basic exemption in the
financial year 2014-15isavailableonly if
the aggregate value of taxable services
rendered by aprovider of taxable service
from one or more premises, does not
exceed ten lakh rupees in the preceding
financial year. Asin preceding financial
year i.e. in 2013-14 such valueisRs. 11
Lakh, basic exemption to M/s. Multi
Branch Co. is not available for the year
2014-15. Basicexemption isavail able per
person and not to each branch of aperson
or per registration.
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13.

M/s. Maxean Services is a proprietary
concern and has provided manpower
servicestoitsclientsand servicesaresubject
to rever se chargemechanism. For theyear
2013-14, they have provided service below
Rs. 10 Lakh. For the year 2014-15,
aggregatevalueof taxableservicesisRs. 12
L akh but out of thisamount, on Rs. 8 Lakh
servicerecipientisliableto pay servicetax
and on Rs.4 Lakh M/s. Maxean Servicesis
required to pay service tax. Is basic
exemption is available to M/s. Maxean
Servicesfor theyear 2014-15?

- Exemptionisprovided to taxableservices
of aggregate value not exceeding Rs. 10
Lakhwhereaggregate valuemeansthesum
total of valueof taxable serviceschar ged
inthefirst consecutiveinvoicesissuedinthe
financia year. Although on value of Rs. 8
Lakh, tax ispayable by theservicerecipient,
it doesn’t alter thefact that thisamount is
for“taxableservices’ and“charged” by the
service provider. Hence, M/s. Maxean
Servicescan take exemption but only upto
Rs. 10 Lakh and onrest of Rs. 2 Lakh they
need to pay service tax subject to reverse
charge mechanism.

In above example, will it make any
differenceif M/s Maxean ServicesisaGoods
Transport Agency and out of Rs. 12 L akh,
on Rs. 8L akh entireservicetaxistobepaid
by theservicerecipient and on Rs. 4 L akh,
M/s. Maxean Services is required to pay
servicetax under normal charge?

- Specific provision has been madefor the
valuation of Rs. 10 Lakh in the case of
Goods Transport Agency. Paragraph 3 of
the Notification clearly prescribesthat the
value on which servicetax is payable by
the servicerecipient shall not beincluded
for the determining aggregate value not
exceeding ten lakh rupees. Hence, inthis
Stuation basic exemptionisavailabletoM/
s. Maxean Servicesand they don’t need to
pay any servicetax.

Service Tax Decoded

14. For theyear 2014-15,M/s.ABC Pvt. Ltd.is

a trading concern and required to pay
service tax under reverse charge
mechanism on Rs. 1000 paid to Advocate
and Rs. 1250 paid for works contract for
repair of computer. Is any threshold
exemption availabletothem?

- Proviso (ii) to paragraph 1 of the
Notification clearly says that nothing
containing in that notification shall apply
to such vaueof taxable servicesinrespect
of which service tax shall be paid under
reverse charge mechanism. Hence,
Notification No. 33/2012-ST is not
applicablein suchacase.

- Lega serviceprovided by an advocate or
firm of advocates to a business entity
which hasturnover upto Rs. 10 Lakh in
preceding financial year is exempt from
tax. [Entry No. 6(b)(iii) of Notification No.
25/2012-ST]. Termturnover isnot defined
therein and we need to rely on the trade
parlance and value of goods & so needsto
be considered. Further, such aturnover of
preceding year isto belooked into. Hence,
if M/s. ABC Pvt. Ltd. has turnover of
goods and servicesbelow Rs. 10 Lakhin
theFinancia Year 2013-14, they don’'t need
to pay servicetax under reverse chargeon
Rs. 1000 paid to advocatein theyear 2014-
15. Otherwisethey need to pay servicetax
on such payment.

- Nosuch basic exemption isavailable for
any other servicescovered under reverse
charge mechanism. And hence, assessee
needs to pay service tax under reverse
charge on Rs. 1250 paid for workscontract
for repairing of computer. Thus, for
payment of servicetax of Rs. 108.15 (Rs.
1250* 70%* 12.36%), one has to get
registration, has to file the service tax
returns, comply with the other provisions
of the law.

to becontinued.....

ooo
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Delhi Transport Corporation vs. CST
(2014) 36 STR 693

Liability to pay servicetax
Facts:-

Appellants (State Government undertaking )
entered into an agreement for providing of saleor
time for advertisement service. The appellants
argued that the service tax would be borne by the
servicerecipient of serviceand thereforefailed to
register and pay tax and file servicetax returns.

Held:-

The Tribunal held that any private agreement
cannot transfer the legis ative mandated liability
from the appellants(service providers) totheservice
recipient (advertisers) and hencethe appel lantsare
liableto pay servicetax.

Religare Securities vs. CST (2014) 36
STR 937 (Tri. Del)

47 Delayed payment charges received by
stock brokers

Facts:-

Assessee (stock broker ) recovered delayed
payment charges formitscustomers. Whether liable
to servicetax onthe said delayed payment charges
received?

Held:-

It was held that delayed payment received after
raising separate debit notes cannot be a
consideration received for providing stock broking
services and accordingly would not be liable for
servicetax.

CCCE & ST vs. Magham Pullaiah 2014
(36) STR 1257 (AP)

48 Whether billing activity carried out by
ordinary clerksinthefirm of Practising
chartered accountants who have not

even completed SSL C.

Facts:-

Chartered Accountants were carrying on the
activity of billing in termsof the contract entered
into by them with APCPDCL/AP Transco. The
revenue has proceeded to cover the said activity
under the activity of practising chartered
accountants. The Appellants contend that thisis
clerical activity whichisnot doneby professionals
but it is done by staff who have not even passed
SSLC.

Held:-

It washeld that itisamerebilling activity and such
type of contracts are given to others also who are
not Chartered Accountants. Further it washeld that
thisissue hasalready been decided by thisBench
in large number of appealsof CAswherein it has
been held that the activity carried out by ordinary
clerkswho have not even completed SSLC isnot
part of the CAsactivity and accordingly appeal is
alowed.

Commissioner of ServiceTax, Bangalore
v. Bangalore Metropolitan Transport
Cor poration [2015] 53 taxmann.com 204

§9 &

Activity of providing bus/transport
facility — whether falls under the
categaory of renting of cabs.

Facts:-

Assessee was engaged in transport of passengers
under stage carriage permits. Assesseed o provided

contd. on page no. 688
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VAT - Recent Judgements

and Updates
CA. Bihari B. Shah
bi hari shah@yahoo.com.
Statute Updates hasfiled first appeal beforethe Ld. Deputy

[1] I'mportant Judgments:
[1] Hon. GVAT Tribunal in case of M/s.

Always L atest Boutique v/s. State of
Guijarat.

|ssue

The Regigration Certificate of the gppel lant
was cancelled on account of non-filing of
return asper GVAT Act, restored theresfter.

Facts:

The appellant has preferred an appeal
against such cancellation order and the
appellant was directed to remain present
on 31.5.2013. Though the appellant was
present on that date and made a written
submission and submitted all pending
returns by paying the tax with interest,
however, the appeal was dismissed but
registration not restorated at thefirst stage.
On further appeal, the Hon. Tribunal
restored theregistration with aview to set
an examplefor passing unjust order by the
appellate authority and without taking into
consideration the written submission.
The appellant is awarded the cost of Rs.
2000/- from the department.

Held:

It is the case of the appellant that the
Commercia Tax Officer (3), Gandhidham
vide his order dated 10.10.2012 has
cancelled theregistration certificate of the
appelantw.ef. 1.7.2011ontheground that
the appellant has failed to furnish the
returnsrequired u/s. 29 of theVat Act. The
Learned Advocate appearing for the
appellant has submitted that being
aggrieved by the said order, the appellant

Commissioner of Commercia Tax. The
Ld. Deputy Commissioner fixed the
hearing of the appeal on 31.5.2013. The
appellant remained present before him on
that dateand filed written submissions. The
appellant has also pointed out in the said
written submissions that he hasfiled all
returnsand made payment of tax, interest
as well as penalty. He has also relied on
the decision of the Hon. Tribunal in the
case of M/s. Sai Trading Company Vvs.
State of Gujarat (SA No0.139 of 2010
decided on 6.8.2010).

Inthisdecision, thisTribunal hastaken the
view that the assessing officer hasnot given
any reason whilecancelling theregistration
and cyclostyle order was passed. This
order was quashed and set aside. The Ld.
Advocate for the appellant further
submitted that before cancellation of
registration no show cause notice was
issued to the appell ant and hence the order
passed by the assessing officer iscontrary
to the principlesof natura justice. TheLd.
Advocate for the appellant has further
submitted that when the returnswerefiled
andtax, interest aswell aspenalty arepaid
by the appellant, the registration should
have been restored. In support of this
submission, herelied onthedecison of this
Tribunal inthe case of M/s. Color Concept
vs. State of Gujarat, 2010 GSTB 204. He
hasfurther submitted that the appellant has
giventhelast date of hearingon 22.1.2014
and without giving any other date, theorder
was passed after three months in April
2014. Lastly hehassubmitted that that the
appellant is a small businessman and
business of the appellant istax free cotton
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aswell asreadymadegarments/ The owner
of thebusinessishousewife and the father-
in-law of thelady isof 85 yearsold. Since
the part time accountant was engaged, the
accountscould not be preparedintimeand
because of that the returns were delayed.
Despitethisfact, the appellant hasfiled all
the returns and tax, interest as well as
penalty were paid, he has therefore
submitted that these appeals should be
admitted and registration certificate of the
appellant may berestored.

The Hon. Tribunal has observed that the
Ld. Deputy Commissioner should have
properly checked hisrecord beforemaking
any adverse remarks or comments agai nst
the appellant or before dismissing appeal
on theground whichisnot at all tenable.
He should have thoroughly checked his
record. TheTribunal isof theview that the
Ld. Deputy Commissioner has passed the
impugned order inundue hasteand for the
reasons best known to him which was
ultimately resulted into thedenial of judtice
to the appellant. The Tribunal therefore
allows the appeal and considering the
meritsof the matter and further considering
the fact that the appellant has filed all
returns and paid tax, interest we well as
penalty, directstheregistering authority to
restoretheregiration certificateforthwith.
To set an exampleto passjust and proper
ordersafter verifying therecord and with
necessary reasonswhich the Tribunal has
not found in theimpugned order of the Ld.
Deputy Commissioner, the Tribunal
awards the cost of Rs. 2000/- to the
appellant which shall be paid by the
department to the appellant within one
month from the 5" day of Sept. 2014. Itis
open for the department to recover this
amount from the pocket of the concerned
officer asit wasonly because of hisfault,
the appellant had to suffer inthis case.

[2]

Order:

The appeal is allowed. The registering
authority is directed to restore the
registration certificate of the appellant
forthwith. The appellant is awarded cost
of Rs. 2000/- which shall be paid by the
department to the appellant within one
month from the date of pronouncement of
theorder.

Hon. Supreme Court in case of State of
Punjab & OrsVs. NokialndiaPvt. Ltd.

|ssue

Whether the Battery charger of the
Moaobile Phoneisan accessory or apart
of the Phone?

Facts:

TheHon. Supreme Court hasdecided that
the Battery charger of the Mobile Phoneis
an accessory and not a part of the phone
and thetax is charged as an accessory of
the mobile phone. Important paragraphs
are reproduced hereunder for the benefit
of thereaders.

These appeal shave been preferred by the
appellant — State of Punjab & Ors. against
theimpugned order dated 17" Nov. 2010
passed by the High Court of Punjab and
Haryanaat Chandigarh. By theimpugned
orders the division bench of High Court
allowed the appeals preferred by the
respondent —assessee and held that the cell
phone battery charger issold ascomposite
package a ong with cell phone, and hence
said charger cannot be excluded fromthe
Entry for concessional rate of tax which
appliesto cell phonesand partsthereof.

The factual matrix of the caseisthat the
respondent M/s. Nokia India Pvt. Ltd.
(hereinafter referred to asthe Company) is
adea er registered under the Punjab Value
Added Tax Act, 2005 (hereinafter referred
toastheAct) intheDistrict Mohali andis
doing the business of sale of cell phones
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andtheir accessories. During theyear 2005-
06, the company has made a sale of Rs.
10,72,679 pieces of cell phones with
battery chargersand had paid thetax @ of
4% on the sale value of battery chargers,
therate at whichthetax onthesaeof cell
phonewaspaid. Thevalueof each of the
battery charger if separately taken wasto
be Rs. 120/- per piece as quoted by the
respondent - Company itself, it comesto
Rs. 12,87,21,480/-. The scrutiny
proceedingswere initiated under section
26 of theAct, 2005 read with rules36 and
43 of the Punjab Value Added Tax Rules
2005 by issuing notice to the respondent
separately for the Asst. Years 2005-06 &
2006-07. The Assessing Authority had
held that the battery charger was an
accessory chargeabletotax @ 12.5%. The
difference of 8.5% was calculated and it
came to Rs. 1,09,41,325/-. Interest u/s.
32(1) was charged on the said amount
amounting to Rs. 21,25,491/-. Further
pendty u/s. 53 of theAct @ 2% per month
wasimposed amounting to Rs. 85,01,964/
- pthusthetotal demand for the asst. year
2005-06 wasraised to Rs. 2,15,68,780/-.

The Assessing Authority vide detailed
common order dated 2™ March 2009 held
that the battery charger beingaseparateitem
was liable to be taxed at general rate i.e.
12.5% and not at concessional rate
applicable to the cell phonesinter aliaon
the premisethat therespondentsweresdling
morethan one product which wereexigible
indifferent rate of tax in asingle pack and
had themselvesadmitted the battery charger
as a separate commodity was liable to
payment of tax @ 12.5% applicableto the
goodsin residuary schedule F to the Act.
TheAssessing Authority further observed
that even according to Entry 60 of Schedule
B, the product includedisonly thecellular
phone and not accessoriesthereof.

VAT - Recent Judgements and Updates

The Hon. Supreme Court heard rival
contentions on behalf of the parties and
perused therecord.

Schedule ‘B’ of the Act contains list of
goods taxable @ 4%. Cell phone is
mentioned inthe said scheduleand it finds
further placeat Sr. No. 6(g) under Entry 60
and isthereby liableto be charged @ 4%.

Onbehdf of the Stateit wasrightly argued
that when Entry 60(6)(g) of Schedule B
of theAct doesnot mention accessoriesfor
the purpose of taxing theitem/product @
4%, they need to be charged @ 12.5% as
per Schedule F. It was contended that the
battery chargers are not covered under
Entry 60(6)(g) and even otherwisethereis
no mention of the charger in HM S Code
8525.20.17 under the Excise Act and
therefore, charger isliableto be taxed @
12.5%.

In view of the above facts, the Hon.
Supreme Court finds that the Assessing
Authority, Appellate Authority and the
Tribunal rightly held that the mobile/cell
phone charger isan accessory to cell phone
andisnot apart of thecell phone. TheHon.
Supreme Court further holdsthat the battery
charger cannot be held to be a composite
part of the cell phone but isanindependent
product which can be sold separately,
without selling the cell phone. The Hon.
High Court failed to appreciatetheaforesaid
fact and wrongly held that the battery
charger isapart of thecell phone.

Inview of thefinding recorded above, the
Hon. Supreme Court has no other option
but to set asidetheimpugned ordersdated
17" Nov. 2010 in Vat Appeal Nos. 54 &
55 (O& M) of 2010 passed by the High
Court of Punjab and Haryana at
Chandigarh. The order passed by the
Tribunal is affirmed. The appeals are
allowed. No costs.

ooo
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Approachesto Valuation

»

CA.HozefaNatalwala &
researchbv@gmail.com [ 78

.
-

The Income Approach
(EVA - Economic ValueAdded M ethod)

A successful performance measure eva uates how
well an organization performs in relation to its
objectives. Since the primary objective of
commercia organizationsisnormally assumedto
be the maximization of the wealth of its
shareholders, it foll owsthat performance measures
should evduatethis. In practice, many organizations
use profit-based measuresasthe primary measure
of their financial performance. Two problems
relating to profitinthisareaare:

Profit ignores the cost of equity capital.
Companies only generate wealth when they
generateareturninexcessof thereturnrequired
by providers of capital —both equity and debt.
Infinancia statements, the cal culation of profit
doestakeinto account the cost of debt finance,
but ignoresthe cost of equity finance.

Profitscal culatedin accordancewith accounting
standards do not truly reflect thewealth that has
been created, and are subject to manipulation
by accountants.

Economic ValueAdded or EVA isa performance
measurement system that aimsto overcomethese
two weaknesses. EVA was developed by the US
consulting firm Stern Stewart & Co, and it has
gained widespread use among many well-known
companies such as Siemens, Coca Cola and
Herman Miller.

The concept behind EVA isthat shareholder value
iscreated by maximizing “economic profit” or the
returnsto the sharehol ders after taking a“ charge”
for the capital investment of the company. If the
returns are negative after taking a charge for
invested capital, then the company is destroying
value. Economic Value Added measures the
rupee surplus value created by a firm on its
existing investment.

Economic Value Added = (Return on Capital
Invested — Cost of Capital) x (Capital Invested)

OR

Economic Value Added = After tax operating
income— (Cogt of Capital) x (Capital Invested)

Where:
After tax operation profit = NOPAT

Cost of Capital =thefirmsweighted average cost
of capita

Capita invested = equity pluslong-term debt of the
company at the start of the period.

NOPAT means net operating profit after tax. This
profit figure showsprofitsbefore taking out the cost
of interest. The cost of interest isincluded in the
finance chargethat isdeducted from NOPAT when
calculating EVA.

The concept of EconomicValue Added

Most financid analystsunderstand that conventional
accounting-based measures of company
performance, such as net profit, return on equity,
and earnings per share, usually do not tell the
completestory. Thelimitationsof accounting-based
measurement arerecognized in valuation analyss,
which measures performance based on cash flow.
The concept of economic profitsextends cash flow-
based performance measurement by taking into
cons deration the cost of capital.

Company A and Company B are identical except
that Company A uses equipment by multi shift
utilization of equipmentsthat isfully functional but
isalso older and fully depreciated, while Company
B uses equipment that was acquired last year for
Rs. 10 lacs and is being depreciated over afive-
year period in straight line. The operating
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performance of both companiesisthe same except
for depreciation and interest expense (table 1). Using
traditional accounting based performance measures,
Company A’snet profit margin and return on equity
would be higher than Company B’smeasures(table
2). Doesthismeanthat Company A iscreating more
value for its shareholders than Company B is
creating for its shareholders? Probably not. If
financia performanceismeasuredintermsof gross
cash flow (it isusually debt free net cash flow but
thisquickly illustrates the concept), Company B
actually may have more cash flow when the tax
effectsof depreciation are considered (table 3).

Tablel Operating Performance
Company A Company B
Revenue 1000000 1000000
Cost of Goods Sold 500000 500000
GrossMargin 500000 500000
Administration & 200000 200000
Selling expenses
Interest expenses 16000 40000
Depreciation 0 200000
Profit beforetax 284000 60000
Tax @ 33% 93720 19800
Net Income 190280 40200

Now assumethat Company A hasinvested capital
of Rs. 10 lacsin form of 20 percent debt and 80
percent equity. Also assume that Company B has
invested capital of 10 lacs and is invested as 50
percent debt and 50 percent equity. Each company
hasapretax cost of debt of 14 percent and acost of
equity of 20 percent to itssharehol ders (seetable 4
and 5). (For illustrative purposes, we have assumed
equal costs of equity even though Company B
probably has higher equity costs dueto itshigher
debt. However, Company B’soverall cost of capital
would still belower.) What isthe economic profit
of each company?

Business Valuation

In this example, the economic profit of each
company is derived by subtracting the cost of
invested capital from its cash flow. As shown in
table 6, Company B generates Rs. 93000/- in
economic profit comparedto Rs. 12000/- generated
by Company A.

Table 2 Returns

Company A Company B
NetincomeMargin 19.03% 4.02%
Return on equity 23.79% 8.04%
Table3 Gross Cashflow

Company A Company B
Netincome 190280 40200
Plus: Depreciation 0 200000
Gross Cashflow 190280 240200

As afurther demonstration of how conventional
accounting measuresmay distort measuresof return,
Company A’'snetincomeisRs. 190280/- compared
to Company B’s net income of Rs. 40200/-. Yet
Company B generates much greater economic
value addition (economic profit) than Company A.
Company B is creating more value for its
sharehol ders, eventhough itsoperating performance
isidentical to Company A. Traditional accounting
measuresarelimited in measuring sharehol der value
creation. Economic profit may be a much better
measure of valuecreation.

Table4 Invested Capital & Returns

Company A Company B
Equity 800000 500000
Debt 200000 500000
Total invested capital 1000000 1000000
Cost of equity @20% 160000 100000
Cost of Debt @ 8% 18760 46900
Total cost of Debt 178760 146900

(Cost of Debt = *(Debt X Debt cost %) X (1-tax
rate))
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Table5 Weighted Aver age Cost of Capital
Company A Company B
Equity (80%x 20%) &  16.00% 10.00%
(50% x 20%)
Debt (20% x 9.38%) & 1.88% 4.69%
(50% x 9.38%)
17.88% 14.69%
Rounded 18.00% 15.00%
Table 6 Economic Profit
Company A Company B
Gross Cashflow 190280 240200
Less: Cost of Capital 178760 146900
Economic Profit 11520 93300
Rounded 12000 93000

One of the primary goals of management in most
companiesisto create shareholder value. Theidea
of creating sharehol der value seemssimpleenough;
however, in practice, it may be difficult to
implement. One difficulty is that standard
accounting measures may not adequately measure
thereturnsto sharehol ders. Va uation analystsshould
be skilled enough to assist management with the
design and implementation of value creation
strategies. Analystscan expand traditional valuation
methodologies to incorporate the concept of
economic profits to analyze, model and measure
how valueiscreated. Analystscan beindispensable
not only in measuring what the valueistoday, but
in assessing how to increase val uetomorrow.

ooo

contd. from page 682

buseson per Km. to : (a) factoriesfor transport of
their employees, (b) schools and college for
transport of students, (c) individuals for special
functions, etc. Department opined that provision of
busesto factories, industries, etc. and at request of
individuals for special functions etc amounts to
rendering of rent-a-cab service.

Held:-

It was held that (a) rent-a-cab scheme operator
means"any person” “engaged in bus nessof renting
of cabs’ and since busi nessundertaken by assessee

Service Tax - Recent Judgements

wasto provide bus/transport facility to citizens of
Bangd orecity, it could not be regarded asengaged
in businessof “renting of cabs’; (b) sincecharges
were recovered on per Km. basis and passengers
were picked up fromvariouspointsand dropped at
destination, asin case of stage carriage, therewas
no “renting of cabs’; (c) inany case, sinceissueis
highly debatable, extended period of l[imitationis
not invocable. On appeal to Supreme Court it was
held that civil appeal was dismissed asthere was
no merit.

ooo

departed souls rest in peace.

Obituary

We deeply mourn the sad demise of two senior members of the
Association. CA. Kantilal M. Shah left for heavenly abode on
09-01-2015 and CA. Dineshbhai P. Patel on 27-01-2015. May the
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Corporate Law Update

CA. Naveen Mandovara
naveenmandovara@gmail.com

MCA Updates:
1. Companies(Cost Recordsand Audit) Amendment Rules, 2015:

Rule 2 of Companies(Cost Recordsand Audit) Rules, 2014 has been amended to insert thedefinition

of “Central ExciseTariff Act Heading”.

Rule 3 of Companies (Cost Records and Audit) Rules, 2014 has been substituted and replaced
stating the criteriafor theapplicability of Cost Records.

Rule3 Specified Class of Companies

Total turnover fromall goodsor services
inimmediately preceding financial year

[A] Regulated Sectors

[B] Non-Regulated Sectors

Rs. 35 croresor more

Thisshall not be applicableto the foreign companies having only liason officein Indiaaswell asthe

small and micro enterprises).

Rule 4 of Companies(Cost Recordsand Audit) Rules, 2014 hasbeen substituted and replaced stating
theapplicability of Cost Audit to the specified class of Companies.

Rule4 | Specified Class
of Companies

Total turnover product(s)
or service(s) coveredunder | goodsor services in
Cost Accounting Records | immediately preceding
inimmediately preceding
financial year

Total turnover fromall

financial year

[A] Regulated Sectors

Rs. 25 Croresor more

Rs. 50 Croresor more

[B] Non-Regulated Sectors

Rs. 35 Croresor more

Rs. 100 Croresor more

Provided that the Cost Audit shall not be
applicableto a Company, if: a) Itsrevenues
inforei gn exchange from exportsexceeds 75%
of itstotal revenue ORb) Which is operating
froman SEZ.

Contents of Annexure have been replaced
by Form CRA-1 (Particularsrelatingtothe
Items of Coststo beincluded in the Books
of Accounts) & CRA-3 (For m of Cost Audit
Report).

For detailed text of the same, please visit the
followinglink:

http://www.mca.gov.in/Ministry/pdf/
Amendment_Rules_01012014.pdf

[F. No. 01/40/2013-CL -V) Notification dated
December 31, 2014]

Companies (Accounts) Amendment Rules,
2015.

Inthe Companies (Accounts) Rules, 2014:

1) afterrule2, followingruleshal beinserted,
namely:

“2A. Notice of address at which books of
account are to be maintained: For the
purposes of thefirst proviso to sub-section
() of section 128, the notice regarding
addressat which books of account may be
kept shall bein FormAOC-5”
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2) in rule 6, after the third proviso, the
following proviso shall be inserted,
namely:

“ Provided also that nothing in thisrule shall
apply in respect of consolidation of financial
statement by a company having subsidiary or
subgdiariesincorporated outsideIndia only for
thefinancial year commencing on or after 018
April, 20147

[F.No.01/19/2013-CL -V Part) Notification
dated January 16, 2015]

Companies(Appointment and Qualification
of Directors) Amendment Rules, 2015.

In the Companies (Appointment and
Qualification of Directors) Rules, 2014, inRule
16, thefollowing provisoisinserted:

“Provided that in case a company hasalready
filed Form DIR-12 with the Registrar under
Rule 15, a foreign director of such company
resigning from his office may authorize in
writing a practicing chartered accountant or
cost accountant or company secretary in
practice or any other resident director of the
company to sign Form DIR-11 and file the
same on hisbehalf intimating the reasonsfor
theresignation..

[F. No. 01/9/2013-CL.V (Part-II)
Notification dated January 19, 2015]

Companies (Corporate Social
Responsibility Policy) Amendment Rules,
2015.

In the Companies (Corporate Social
Responsibility Policy) Rules, 2014, in Rule4,
insubrule(2):

(i) forthewords"established by thecompany
or itsholding or subsidiary or associate*
company under section 8 of the Act or
otherwise”, thewords* established under
section 8 of theAct by thecompany, either
singly or along with its holding or
subsidiary or associate company, or dong
with any other company or holding or
subsidiary or associate company of such

other company, or otherwise” shall be
subgtituted;

(i) intheproviso,inclause (i). for thewords
“not established by the company or its"
holding or subsidiary or associate
company’ “it”, thewords" not established
by thecompany, either singly or along with
its holding or subsidiary or associate
company, or along with any other
company or holding or subsidiary or
associate company of such other
company” shall be subgtituted’

[F. No. 01/18/2013-CL -V-Part) Notification
dated January 19, 2015]

SEBI Updates:
5. Single Registration for Depository

Participants:

The existing requirement of obtaining
certificate of initial registration to act as a
participant and subsequently permanent
registration to continueto act asaparticipant
for each depository hasbeen done away with.

Henceforth, one certificateof initia registration
and subsequently permanent registration
through any depository shall berequired after
commencement of the

Securities and Exchange Board of India
(Depositoriesand Participants) (Amendment)
Regulations, 2014.

[CIR/ MIRSD/5/ 2014 dated 30th
December, 2014]

Registration for the purpose of Foreign
Accounts Tax ComplianceAct

(FATCA):

As per the FAQ published on the US Internal
Revenue Service (IRS) website, Foreign
Financial Institutions (FFIs) in Model 1
jurisdictionsneed to register withthe USIRS
and obtain aGloba Intermediary Identification
Number (GIIN) before January 01, 2015, or at
theearliest, in order to avoid withholding. The
FFlIswho haveregistered but have not obtained
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a GIIN should indicate to the withholding
agentsthat the GIIN isapplied for.

[CIR/MIRSD/6/2014 dated December 30,
2014]

Risk Management Policy at the
Depositories:

Depositoriesare advised to:

Establish aclear, comprehensiveand well
documented risk management framework.

Put in place mechanismto implement the
Risk Management Framework through a
Risk Management Group/Committee
which shall be headed by a Chief Risk
Officer (CRO).

Implement the provisionsof thiscircular
within three months from the date of this
circular.

[CIR/MRD/DP/1/2015 dated January 12,
2015]

Index based market-wide circuit breaker
mechanism:

NSE and BSE shall computetheir market-
wide index (NIFTY and SENSEX
respectively) after every tradein theindex
constituent stocks and shall check for
breach of market-wide circuit breaker
limitsafter every such computation of the
market-wideindex.

In the event of breach of market-wide
circuit breaker limit, stock exchange shall
stop matching of ordersin order to bring
about atrading halt asmandated vide SEBI
circular dated June 28, 2001. All unmatched
orderspresent inthe system shall thereupon
be purged by the stock exchange.

BSE and NSE shall implement suitable
mechanism to ensure that all messages
related to market-wide index circuit
breakers are given higher priority over
other messages. Further, the systems
(including the network) for computation of
market-wideindex, checking for breach of

Corporate Law Update

circuit breaker limitsand initiating message
to stop matching of executable order and
acceptance of fresh orders, shall not be
used for any other purposes.

BSE and NSE shall include in the scope
of their annual system audit areview of its
index based market-wide circuit breaker
mechanism with the view to identify
improvements.

[CIR/MRD/DP/02/2015 dated January 12,
2015]

SEBI (Prohibition of Insider Trading)
Regulations, 2015:

The SEBI has come out with the SEBI

(Prohibition of Insider Trading)
Regulations, 2015, to putin placeaframework
for prohibition of insider trading in securities
and to strengthen thelegal framework thereof.

For detailed text of the same, please visit the
followinglink:

http://www.sebi.gov.in/cms/sebi_data/
attachdocs/1421319519608.pdf

Theseregulationsshall comeinto forceonthe
one hundred and twentieth day from the date
of itspublicationin the Official Gazette.

[Notification No. LAD-NRO/GN/2014-15/
21/85 dated 15th January, 2015]

L atest Judgments:
1. SEBI’'s Exit order in respect of the

BANGALORE STOCK EXCHANGE
LIMITED (“BgSE”) [WTM/RKA/MRD/
165/2014):

Factsof thecase:

Intermsof clause2.2 of the Exit Circular, 2012,
a stock exchange, where the annual trading
turnover onitsplatformislessthan Rs. 1,000
crore, can apply to SEBI for voluntary surrender
of recognition and exit, at any time beforethe
expiry of two yearsfrom the date of issuance
of thesaid Circular.

contd. on page no. 693
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From Published Accounts

CA. Pamil H. Shah
pamil_shah@yahoo.com

AS-28 I mpairment of Assets

NotesForming Partsof theFinancial Statements
Annual Report 2013-14

KPR Mill Limited

Thecarrying valuesof assets/ cash generating units
at each balance sheet date are reviewed for
impairment. If any indication of impairment exists,
therecoverable amount of such assetsisestimated
andimpairment exceedstheir recoverable amount.
The recoverable amount is the greater of the net
sellingpriceand their valuein use. Valueinuseis
arrived at by discounting the future Cash flowsto
their present va ue based on an appropriate discount
factor. When thereisindication earlier accounting
periods no longer exists or may have decreased,
such reversal of impairment lossisrecognised in
the Statement of profit and L oss, except in case of
revalued assets.

Manugraph IndiaLimited

Cash generating unit / fixed assets/ investmentsare
assessed for impai rment at bal ance sheet date based
on external Sources of information. Impairment
losses, if any, are recognised as an expenseinthe
statement of profit and loss. Impairment loss in
respect of assets sold / scrapped are reversed and
consequent profit or losson such saleisaccounted.
Impairment loss, if any, is provided to the extent,
the Carrying amount of assetsvalue in useisthe
present value of estimated future Cash flows
expected to arisefrom the Counting use of an asset
and from its disposal at the end of its useful life.
Deypreciation charged on assetsimpaired isadjusted
infuture period over itsremaining useful life.

Patel Engineering Limited

AnAssetsistreated asimpaired when the carrying
cost of assets exceeds its recoverable value. An
impairment lossis charged to profit and | ossaccount
in the year in which identified as Impaired. The

impairment loss recognised in prior accounting
periodsisreversed if there hasbeen achangeinthe
estimate of recoverable amount.

Bajaj Corporation Limited

Thecarrying amount of assetsarereviewed at each
balance sheet date, if there is any indication of
impairment based on internal / external factors. An
asset isimpaired when the carrying amount of the
asset exceeds the recoverable amount. An
impai rment lossis charged to the statement of Profit
and lossfor theyear in which an assetisidentified
asimpaired.

CMCLimited

Thecarrying valuesof assets/ cash generating units
at each balance Sheet date are reviewed for
impairment. If any indication of the impairment
exists, the recoverable amount of such assetsis
estimated and impairment is recognised, if the
carrying amount of these assets exceeds there
recoverable amount. The recoverable amount is
greater of the net selling price and their valuein
use. Value in useis arrived at by discounting the
future cash flowstotheir present value based on an
appropriatediscount factor. Whenthereisindication
that animpairment | ossrecognised for an assetsin
earlier accounting period no longer exists or may
have decreased, such reversa of impairmentlossis
recognised in the statement of profit and | oss, except
in case of revalued assets.

Adani Power Limited

Thecarrying valuesof assets/ cash generating units
are reviewed for the impairment at each balance
sheet date. If any indication of theimpairment exists,
the recoverable amount is estimated. The
recoverable amountisgreater of thenet selling price
and their valuein use. Valuein useisarrived at by
discounting the future cash flowsto their present
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value based on an appropriate discount factor. An
asset istreated asimpaired when the carrying cost
of the assets exceeds its recoverable value. An
impairment lossischarged to thestatement of Profit
and Lossinthe periodinwhich asassetsisidentified
asimpaired. Theimpairment loss, if any, recognised
in prior accounting periodsisreversed if hasbeen
achangeinthe estimate of recoverable amount.

Indian Oil Cor poration Limited

AsAt each balance sheet date, the carrying amount
of cash generating units / assets is treated for
impairment so asto determine:

(& Theprovisionfortheimpairmentloss, if any,
required; or

From Published Accounts

(b) Thereversal, if any, required of impairment loss
recognised in previousperiods.

Impairment lossis recognised when the carrying
amount of an asset exceeds recoverable amount.

Ankit Metal & Power Limited

At each Balance Sheet date the company assesses
whether thereisany indication that assets may be
impaired. If any suchindication exigs, the company
estimates the recoverable amount. If the carrying
amount of the assetsexceedsitsrecoverableamount,
animpairment | ossisrecognised in the accountsto
the extent the carrying amount exceeds the
recoverable amount.

ooo

contd. from page 691

The shareholders of BgSE in its Annual
Generd Body Meeting held on September 21,
2013 passed the resolution for exit through
voluntary surrender of recognition as per the
Exit Circular, 2012.

Conclusion:

The BgSE was allowed to exit as a Stock
Exchange with immediate effect with the
directions of complying with tax obligations,
undertakings given to SEBI, consequential
conditionsof Exit Circular, 2012 etc.

2. SEBI’sExit order inrespect of theLudhiana
Stock Exchange Limited (“LSE”) [WTM/
RKA/MRD/166/2014]:

Factsof thecase:

Intermsof clause2.2 of the Exit Circular, 2012,
a stock exchange, where the annual trading
turnover onitsplatformislessthan Rs. 1,000

Corporate Law Update

crore, can apply to SEBI for voluntary surrender
of recognition and exit, at any time beforethe
expiry of two yearsfrom the date of issuance
of thesaid Circular.

Theshareholdersof L SE initsAnnual General
Body Meeting held on 15" July, 2013 passed
the resolution for exit through voluntary
surrender of recognition as per the Exit
Circular, 2012.

Conclusion:

The LSE was allowed to exit as a Stock
Exchange with immediate effect with the
directions of complying with tax obligations,
undertakings given to SEBI, consequential
conditionsof Exit Circular, 2012 etc.

ooo
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From the Government

CA. Kunal A. Shah :’){T/&
|/ “‘,, \\

cakashah@gmail.com

Income Tax

1)

Instruction regarding applicability of sec
143(1D) of the Income Tax Act,1961

CBDT hereby clarifiesthat the processing of a
return cannot be undertaken after notice has
been issued sub-section (2) of section 143 of
thel T Act.

(For full text refer Instruction No.01/2015
dated 13/01/2015)

Reliance Mutual Fund registered under the
SEBI as a pension fund for the purposes of
clause (xiv) of sub-section (2) of section 80C
of theincometax act for the assessment year
2015-16 and subsequent assessment years.

Thisnotification shall comeinto forcefromthe
dateof itspublicationinthe Official Gazette.

(For full text refer Notification No. 90, dated
23/12/2014)

2) Notification regarding
000
The Central Government hereby specifiesthe
Reliance Retirement Fund set up by the
Congratulations
CA. Anuj Sharedalal
for participatingin the Half Century race (50 KMs) inArvind Sabarmati Cyclothon
Amdavad 2015 held on 25" January, 2015. He completed the race in 1 hour and
23 minutes and stood 3 in the Mens 18-45 years category.
694
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Association News g
CA. Abhishek J. Jain CA.NiravR.Choksi | ()
Hon. Secretary Hon. Secretary
Forthcoming Programmes
Date/Day Time Programmes Speaker Venue
19.02.2015 | 3.30 p.m. to Study Course on CA. Krishnakant & At the Office
Thursday 5.30 p.m Companies Act - 2013 CA. Kaushik C. Patel of the Association
21.02.2015 | 10.00 a.m. to Study Course on CA. Kaushik C. Patel At the Office
Saturday 12.30 p.m. Companies Act - 2013 of the Association
04.03.2015 | 5.30 p.m. to Budget Meeting Shri Saurabh Soparkar Tagore Hall,
Wednesday | 7.00 p.m. Paldi, Ahmedabad
21.03.2015 | 9.00 am. to 4" Brain Trust Meseting Adv. Kapil Goel ATMAHall,
Saturday 12.30 p.m. |on Deeming Fiction under Ashram Road,
Income Tax Act Ahmedabad

Glimpsesof eventsgoneby:

1. On 11" January 2015, a First T-10 Tennis Ball Cricket Tournament was held at Adani Shantigram
Cricket Stadium, Nr. Vaisnodevi Circle, S. G. Highway, Ahmedabad.

their Victory

2. On 17" January 2015, a Blood Donation camp 3. On 29" January 2015, Seventh Study Circle
was held at the premises of the Association. Meeting of Association was held on the topic
of Limited Liability Partnership - A way
forward, at H. K. College of Commerce,
" Ashram Road, Ahmedabad.
L

L-R. President, CA. Shailesh Shah, Faculty, CA. Pradip Modi
and Chairman of the study circle meeting CA. Mehul Shah.

ooo
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ACAJ Crossword Contest # 10

Across
1. Team CAA defeated BarodaBranch of WIRC
inacricket match by runs.

2. Theassesseeisentitled to set off and determine
the_ credit after arranging al thecreditsin
theaccount in chronological order.

3. If the purpose of the expenditureis either an
offence or is prohibited by law, thenit would
suffer

Down
4. helpsto bring about transformation
inindividuals.
5. For applicability of section 14A, a claim of
incomeisaprerequisite.

6. Providingtrainingincomputer related matters
isa training ingtitute.

Notes:

1. The Crossword puzzle is based on previous
issue of ACA Journal.

2. Three lucky winners on the basis of a draw
will beawarded prizes.

3. The contest is open only for the members of
Chartered Accountants Association and no
member is allowed to submit more than one
entry.

4. Members may submit their reply either
physically at the office of the Association or
by email at caaahmedabad@gmail.com on or
before 28/02/2015.

5. Thedecisonof Journa Committeeshdl befind
and binding.

Winners of ACAJ Crossword Contest # 9 ACAJ Crossword Contest # 9 - Solution
. Across

1. CA. Arun Kothari 1. Longterm 2. MakeinIndia
2. CA. Shirish Bhatt 3. Zeo

Down
3. CA .DharmendraBharwad 4. Happy 5. Transfer

6. Weadlth Tax

g
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