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Niananal]

CA. Arvind Gaudana
agaudana@yahoo.in

Happiness

The ultimate goal of a human being is to be happy.
Each one of us wants to be happy and try in his
own way to find happiness. Some thoughtful people
say leave “sansar” and “ family” and you would
be happy, on the other side a strong argument is
made that happiness can be achieved even while
being part of this “sansar” and “family”. One thing
is sure that happiness is a fedling, a state of mind.
We generally are happy when we get what we
desire, and are able to keep away from what we do
not desire. A simple question whether a desire is
motivator or destroyer? It depends, on the quality
of the desire and by what means you fulfill your
desire. Hitler had a noble desire of uniting Europe
but the instrument or method used was wrong and
ultimately there was 2™ world war.

Let us see an illustration:

A mother ishappy because she nurtures her child
without any expectation and her love is selfless,
SO one can say that happiness is in “selfless
giving” .

Against this, if you ‘get’ whatever you want, you
are happy. For example, a small child wants her
mother and cries... (one who cries... for God like
alittle child, he definitely feels the “sparsh” of God)
and when that child realizes her mother is around,
the child is happy. Likewise, a student wants good
marks and wants admission in MBBS and with hard
work he gets it, he is happy. A person wants to
become Prime Minister and he becomes the Prime
Minister, he is happy. The list can be of anything or
object but in nutshell, if desire of “getting” is
satisfied, one is happy. Thus, “Happiness’ is in
receiving and also as seen above, in selfless giving.
However, the basic difference is that the happiness
achieved on fulfillment of desires is dependent on
external factors on which one does not have any
control. Happiness achieved on fulfillment of
desiresis a conditioned happiness. In fact, the Lord
in verse 62 and 63 of Chapter 2 of Bhagwad Gita
has warned that desires are the root cause of the
downfall of a human being.

Thinking about senseabjectsbringsan attachment
towards them. Attachment breeds desire, and
desire leads to anger, which in turn leads to
delusion. When you are deluded, you lose your
memory and with the loss of memory, the power
or discrimination is destroyed; with the
destruction of discrimination, your Self itself is
lost.

How to curtail or leave these desires or improve
upon the quality of desires requires a very deep
study and a powerful determination. Are there any
principles for being happy? Yes,

In Bhagwat Gitait is said that:

Practising Yoga will vanquish thetroubles of one
who performs his duties diligently, and who is
disciplined and balanced in his eating, sleeping
and working hours. (Verse 17, Chapter 6)

One can be happy if he is regular and balanced in
his food, enjoyment, working habit and sleep With
daily abhyas (study ) one can curtail ‘kaam’,
‘krodh’, ‘Trushna’ ‘Moh’ and Maad.

Let us do our work with our best efforts, complete
planning and confidence, respect everyone, respect
our society and respect our nation. Whatever task
is performed should be judged with the standards
of scriptures, have faith in Almighty and surely
success and happiness will be at our doorsteps.

Hard work, self discipline and helping others are
the keys for gaining success. As far as hard work is
concerned, there is no shortcut, one has to work
hard, be disciplined and get rid of temptations.

Emerson said” It is one of the most beautiful
compensations of life that no man can sincerely try
to help another without helping himself. Happiness
is a perfume you cannot pour on others without
getting a few drops on yourself”.

“One is happy as aresult of one's own efforts, once
one knows the necessary ingredients of happiness—
simple tastes, a certain degree of courage, self-
denial to a point, love of work. And above al, a
clear conscience”.

-George Sand
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Editorial

ackatariaco@yahoo.co.in

Swachh Mann, Swachh Bharat!

The nation today, collectively, is trying hard
to come out of the clutchesof clutter, filth and
muck spread all around. The Prime Minister
of the country has initiated the campaign
‘Swachh Bharat’ which was not just essential
but in fact waslong due, considering the state
of cleanlinessin India The probability of the
success of the initiative appears to be very
high for the simple reason that it is started by
a person who has a great impact over the
masses, especially the youth where his fan
following is more than anybody else in the
country.

Different people are looking differently
towards the campaign. There are pessimists
who believe it is next to impossible to make
Indiaaclean nation, and then are critics who
are busy concentrating more on personsrather
than theidea. Third isthe category of people
who appreciate the campaign but expect
‘“achhedin’ to happen onitsown and lastly it
IS the people who are optimistic, taking on
themselves to do their bit for the
accomplishment of the collective objective of
‘Swachh Bharat’. The basic difference
between the last category of persons and rest
of the three is the mindset, their thoughts.

Generally, it is the manner in which we
approach towards a thing makes it good or
bad. To bepositiveit isnecessary to have such
positive attitudetowards everything including
the nation or profession. Better we have a
check on the quality of our thoughts we
entertain or else we shall always be in the
bracket of thefirst three categories of people.
It issaid that it is the quality of thoughts that
determine our result and not the action,

because action is followed after a thought.
The mission ‘Clean India’ is possible when
we have a ‘Clean Mind'. It is only when we
have trained our mind, to be positive,
constructive, appreciative, supportive, we can
think of having a clean India.

As achartered accountant, to begin with, the
‘Swachh Bharat’ campaign can be started
from our offices. Quite often we find, more
so at thetimetax auditsthat our officesarein
a state of complete mess. Why should an
office of a professional be in such a state?
Even at the times other than audits, our tables
are loaded with files and loose papers as if
lying since ages. Wedon't even bother to clear
the journals and mailsreceived. It is not just
about the physical clearance of the files but
the problemisin setting our prioritiesin order.
If we are able to set things right in through
planning and execution, it gets reflected
physically as well. As a benefit, clean
surroundings always result in improved
efficiency.

Without a doubt, the Clean Indiacampaignis
a big task and would not be possible until all
contributein it. It isvery easy to turn ablind
eye and move away but then aquestion arises,
are we doing enough as aresponsible and an
educated citizen of this great nation. It may
not be necessary to do great things but we can
definitely start in our own small way.
Beginning with our home, offices and then to
surroundings, all can be achieved once we
ensure that we shall be living with a clean
mind!

Namaste,
CA.Ashok Kataria
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From the Presdent

CA. Shailesh C. Shah
sckshah@yahoo.com

Dear Esteemed Readers

On the Independence Day, Prime Minister Narendra
Modi gave the slogan ‘Make in India’. The new
concept initiated by the Government of Indiais a
program to promote India as a global manufacturing
destination, facilitate investment, foster innovation,
and build best-in-class manufacturing infrastructure.
India has already marked its presence as one of the
fastest growing economies. Today Indiais ranked
among the top 3 attractive destinations for inbound
investments and the manner in which the present
Government is going about its foreign policy,
investors all round the globe seem to find a new
interest and a better opportunity.

The industrial output figures suggested that Indian
manufacturing sector is lagging behind for a long
time and thus the campaign has been perfectly
timed. The time when many global companies are
looking for an alternative to China in view of the
rising productions costs, “Make in India” is
appearing more luring to the investors. There is no
doubt that the initiative seeks to make India a
manufacturing superpower and with this the
government is set to roll out ared carpet to global
companies and inviting them to set up
manufacturing bases in India

A question arisesin the minds of many people about
the success of the ‘Make in India’ campaign. |
reckon the probability of success is higher because
of various and valid reasons. First of all, Indiais
full of natural resources; secondly we are a country
of the youth having a large working population that
can fit with the productive cycle in the
manufacturing industry. Thirdly, the demand
generated by the population of more than 1 billion.
Lastly, the government’s willingness to support the
manufacturing sector is a big strength that can
change the approach and attitude of the
industrialists.Ifthis sectordevelopsitcan caterto

the demand of various items that are imported
improving balance of foreign currency inflow and
outflow and can a so boost e-commerce that is fast
taking over from the traditional methods of
business. The biggest advantage that e-commerce

offers, is that it has a lot of variety to offer to the
consumer as compared to a physica store, since it
does not have any constraints of physical space.

Make in India campaign of the Government would
result in increase in inbound investment, which in
turn will increase the demand of Chartered
Accountants. Assuming the success of the Make in
India campaign | hope it will open up new avenues
for the Chartered Accountants. With the opening
up of new manufacturing industries the Chartered
Accountants will have new job opportunities.
Similarly those who are in practice will have new
avenues as advisor in the field of investment ,
valuations, mergers and acquisition , transfer
pricing, corporate law, securities law, foreign
exchange , management consultancy etc. Time will
tell whether the Indiawill become a super power in
the coming years as imagined by many including
our Prime Minister Narendra Modi or not but the
profession of chartered accountancy, for sure, would
be the largest beneficiary.

At the Association, with a view to have in depth
study and proper understanding of how to submit
details before the assessing officer, an intensive
study program on the topic of Income Tax
Assessment Proceedings was organised, spreading
over 4 sessions. All the participants thoroughly
enjoyed, appreciated and actively participated in
the course. The details of the forthcoming events
aregivenin the Association news. Thisyear’'sslogan
of the Association is ‘nurturing knowledge —
fostering fellowship. Various educational programs
have been organized till now to nurture knowledge.
Now it's time to foster fellowship. The Association
has for the first time organized cricket tournament
with tennis ball so as to enable senior members
participate, apart from the regular cricket matches
that are held over the years. All members are invited
to take part in the activities of the Association.

With regards
CA. Shailesh C. Shah
President
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Exemption under the
head Capital Gains —
Few Beneficial |ssues

CA. Jainee Shah
march.jainee@gmail.com

"l | manthan khokhani @gmail.com

CA. Manthan K hokhani

1.

2.

I ntroduction

This article encompassing current issues in
Capital Gains has been drafted considering
various pronouncements of Courtsand Income
Tax Appéelate Tribunal sdelivered recently. The
authorshavetried to meticuloudy anayzethe
provisions and explain the relevant issues
hoping that this would help the readers in
making proper representation in the ongoing
assessment proceedings. Thisarticlewould be
of great help and assistance to the practicing
professionalsand readers.

I ssuesarising under Section 54

2.1 Whether Exchangeof old flat for a new flat

under a development agreement amounts
to construction and thusextended timelimit
of 3yearsisapplicable?

Redevel opment of propertieshasbecomequite
common off late. In such a situation, the
assessee exchangeshisoldflat foranew flatin
the redevel opment scheme. Insuch asituation,
the exchange amounts to transfer within the
meaning of section 2(47) of theAct.

Theissuethat emergesfor considerationisthat
whether the new flat acquired by the assessee
qualifies as investment for the purpose of
claiming exemption u/s. 54 of theAct?

The department has in several cases taken a
stand that acquisition of flat under the
development agreement does not amount to
purchase or construction within the meaning
of section 54.

Itispertinent to notethat whenever an assessee
purchases a flat from a builder as a part of
construction project, it amountsto construction

and not purchase. Similarly what happens
under a redevelopment agreement is that the
assessee exchangestheold flat for anew flat
to be constructed by the builder. Thus, such a
transaction would amount to construction only
andtimelimit of 3yearswould be applicable.

Similar view hasa so been adopted Inthecase
of Jatinder Kumar Madan v/s1TO (I.T.A.
No. 6921/Mum/2010) and Smt. Veena Gope
Shroff Vs.1TO [2013] 33taxmann.com 344
(Mum-Trib

Further, for the benefit of readers, it ishereby
clarified that in such circumstances the Fair
Market Value of the new house shall be
considered asthe full value of consideration
for thesaleof old house.

2.2 Can Capital Gain arising out of sale of
multipleflatsbeinvested in multipleflatsto
avail exemption u/s. 54?

Section 54 differsfromthe provisionsof section
54F on a point that under Section 54F, the
exemption will not be available when the
assessee ownsmorethan oneresidential house
other than the new asset on the date of transfer
of theoriginal asset.

However, Section 54 of the Act provides no
such condition. Thereisno restriction placed
anywherein the Section 54 that exemptionis
available only in relation to sale of one
residential house. Therefore, in case the
assessee has sold two residentia houses, being
long-term assets, the capital gain arising from
the second residential house is also a capital
gain arising from the transfer of a long-term
asset being aresidential house. The provision
of Section 54 thereforewill also be applicable
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3.

Exemption under the head Capital Gains — Few Beneficial |ssues

to the sale of second residential house and
smilarly to athird residential house and so on.
Whenever the exemption availableisrestricted
tooneasset, asuitableprovisionisincorporated
intherelevant sectionitself.

Thusin acase, thereis sale of more than one
residential house, the exemption will be
available in relation to each set of sale and
corresponding investment in the residential
houses.

However, the exemption is not available on
an aggr egate basisbuthastobecomputed
considering each saleand thecorresponding
pur chaseadoptingacombinationbeneficialto
the assessee.

The said view also finds support from the
decisionrenderedin the case of Rajesh K eshav
Pillai V.1TO (ITA No 6661/M/2009) (M um-
Trib)

Note:

At present, when one house is sold and
proceedsareinvested in multiple houseswhich
are adjacent to each other, the exemption u/s.
54 isavailable, having regard to the decision
rendered in the case of Ananda Basappa.
However, after theamendment brought out by
Finance Act 2014, such exemption is not
available. Now, exemption is available in
respect of investment in one house only.
However, it is clarified that the decision
rendered in the case of Rgjesh Pillai (Supra)
would still hold good in acase when multiple
flatsare sold and consideration isinvested in
multipleflats. What is proposed to be covered
by theamendment isasituationwhenasingle
flat issold and investment ismadein multiple
flats.

Issuesarising u/s. 54EC

3.1 Whether fiction created by Section 50

extendsto Section 54EC?

Theissuethat arisesmany timesisthat whether
the exemption available under Section 54EC
of the Income Tax Act is also available in
respect of short term capital gainarising from
thetransfer of ‘long term capital asset’ inwake
of deeming fiction created under Section 50 of
theAct?

For the purpose of claiming exemption under
section 54EC there should be atransfer of long
term capital asset. Now, what iscontempl ated
by section 50 is that the gain on transfer of
long term capital asset being adepreciabl e asset
shall beshort term in nature. Thefiction of
Section 50 by no means convertsthelong term
capital assetinto ashort term capital asset.

The Gujarat High Court hasinthecaseof CIT
Vs. Aditya Medisales Ltd. (2013) 38
taxmann.com 244 (Gujar at) held that there
is nothing in Section 50 to suggest that the
fiction created in Section 50 is not only
restricted to Sections48 and 49 but a so applies
to other provisions. On the contrary, Section
50 makes it explicitly clear that the deemed
fiction created in sub-sections (1) and (2) of
Section 50 is restricted only to the mode of
computation of capital gains contained in
Sections 48 and 49. Secondly, it is well-
establishedinlaw that afiction created by the
L egidature hasto be confined to the purpose
forwhichitiscreated.

Thus, Section 54EC being an independent
section will not be bound by the provisionsof
Section 50. The depreciable asset, if held for
more than 36 months, shall be a long term
capital asset as per the provisions of section
2(29A). Therefore, the exemption u/s. 54EC
cannot be denied on account of fiction created
by section 50

3.2 Remedy totheAssesseeif NHAI/REC bonds
arenot availableat any point of timeduring
the period of six months from date of
Transfer.
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Section 54EC provides exemption fromlong
term capital gain arising fromtransfer of along
term capital asset, provided investment ismade
in the specified bonds within 6 months from
the date of transfer.

There may arise a situation wherein the
assesseewi shestoinvest inthe specified bonds
i.e. NHAI and REC but subscription to those
bondsmight not be open at the time when the
assessee chooses so. In such a situation, the
delay in investment is not due to fault of
assessee but for thefact that the bonds are not
available.

The High Court of Bombay hasin the case of
CIT Vs CdloPlagt (ITA Nos. 3731 of 2010)
(Bom.) heldthat the assesseeis entitled towait
till thelast datetoinvestinthebonds.Evenif

the bonds are available for a part of period
during the 6 monthsfrom the date of transfer,
but not ason the expiry of 6 months’ period it
makes no differencebecause the
assessee s right to buy the bonds upto the
last datecannotbeprejudiced.

It is observed that Lex not cogit
impossi bila(lawdoesnotcompelamantodo

that which he cannot possibly perform)
and impossibilumnulla oblignto est(lawdoes
not expect aparty to do theimpossible) arewell
known maximsin law.

The High Court has held that in such a case,
an assessee would be entitled to areasonable
extension which must then be decided,
depending uponthefactsof each case. Further,
the assessee cannot be forced to purchase
alternative bonds if a particular bond is not
availablesince 54EC confersachoiceinvesting
either in the REC bonds or the NHAI bonds.

3.3 Definition of ‘month’ for the purpose of

Section 54EC

Sections 54E, 54EA, 54EB & 54EC require
theinvestment to be made“within a period of
sxmonthsafter thedate of suchtransfer”. The

Exemption under the head Capital Gains — Few Beneficial |ssues

subtle question is that whether the word
“month” refersin this section aperiod of 30
daysor it refersto themonth only. Thisphrase
has otherwise not been used by the legislator
in any other provisionsof IT Act, 1961 or IT
Rule, 1982

Theterm ‘month’ isnot defined in Thelncome
Tax Act. According to Section 3(35) of the
General Clauses Act, 1897 month means a
month reckoned according to the British
calendar.

Thequestionthat emergesiswhether “month”
meansa“lunar month” or a“ calendar month”.
The meaning would depend on intention for
the usage of the term “month”. In British
Calendar amonth isaunit of period usedina
Cdendar. It may not be out of context to
mention that this system was invented by
Mesopotamia

An average length of amonth is 29.53 days,
but inacalendar year thereare 7 monthswith
31 days, 4 months having 30 days and one
month has 28/29 days. It can be possible that
under common parlance probably it meant a
lunar month but in calculating the specified
number of months that had elapsed after
occurrence of aspecified event then aGeneral
Ruleisthat the period of amonth endson the
last day. Therefore, a month ends by the last
date of that month. .

The Special Bench of Ahmedabad ITAT has
in the case of Alkaben P. Patel (ITA Nos.
1973/Ahd/2012) held that in the absence of
any definition of theword ‘ month’ intheAct,
thedefinition of General ClausesAct 1897 shdll
be applicable and hence the period of
investment of six months for the purpose of
Section 54EC should bereckoned fromtheend
of the month inwhich transfer of capital asset
takesplace. Similar view hasbeentakeninthe
case of Yahya E. Dhariwala, 49 SOT 458
(Mum) and Aquatech Engineers, 36 CCH
167 (Mum Trib.),
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Exemption under the head Capital Gains — Few Beneficial |ssues

3.4 Whether thetime period of six monthsisto

bereckoned from dateof transfer or receipt
of consideration?

Section 54EC requires the assessee to invest
the consideration received ontransfer of capital
asset in specified bonds in order to avail
exemption fromthe capital gainsearned.

However, there may ariseasituation when the
considerationfor saleof capital asset isreceived
subsequently, after the sale of capital asset. In
such acase, aquestion arisesasto whether the
period of 6 months for the purpose of
investment u/s. 54EC isto be reckoned from
thedateof trandfer of theasset or fromthereceipt
of congderation.

Section 54EC requires the assessee to make
theinvestment within 6 monthsfromthedate
of transfer. Thus, if thelanguage of the section
isstrictly construed, the assesseeisrequired to
invest the consideration within 6 monthsfrom
date of transfer even if the consideration is
received saveral monthsafter thedate of trandfer.

However, if the period of 6 monthsisreckoned
from thedate of transfer, then it would lead to
an impossible situation by asking assesseeto
invest money in specified asset before actual
receipt of the same.

Thisview aso findsplacein variousjudicial
pronouncements. The Hon’ bleAndhraPradesh
High Court hasinthecase of S. Gopal Reddy
Vs. CIT (1990) 181 I TR 378 (AP) observed
that under the provisionsof section 54E of the
Act, what isto beinvested in specified assetsis
“the consideration or any part thereof” and
unlessthe considerationisreceived, or accrues,
thereisno question of investing it.

Few supporting decisions for the aforesaid
propositionare CI T Vs. Janar dhan Dass(late
through legal heir Shyam Sunder) (2008) 299
ITR 210 (All) and Chanchal Kumar Sircar
V.1TO (2012) 50 SOT 289 (Kol.)

3.5 Whether the exemption u/s. 54EC isto be

4.

considered before claiming set off of
brought forward capital lossor after?

Thebasicissue under considerationiswhether
exercise of setting off of brought forward long-
term capital lossisto bedone before claiming
deduction under Section 54EC or post set of f
of suchloss.

A joint reading of the provisions of section
54EC and Section 74 would demonstrate that
the exercise of setting off of thecarried forward
capital lossu/s. 74 isto be undertaken oncethe
income under the head capital gains is
computed. Now in order to computetheincome
under the head capital gains, exemption u/s.
54EC ought to have been provided.

Hence, exemption u/s. 54EC is to be
considered before claiming set off of brought
forward capital loss.

Thedecisionsof courtsand tribunalsadopting
the above view are Tata Power Co. Ltd V.
Addl CIT (2011) 47 SOT 470 (Mum.) and
CIT Vs.Vijay M. Mahataney (2013) 92DTR
180 (Mad.).

I ssuesarising u/s. 54F

4.1 Whether exemption u/s. 54F isavailableif

construction isnot fully completed within 3
yearsor saledeed isnot executed withinthe
stipulated period?

There may arise a situation wherein the
assessee sartsthe construction of the house but
the construction could not be completed within
the stipul ated time period of 3years. Insucha
case, the department normally takesastand that
assessee shall not be entitled to a deduction
u/s. 54F sincethe constructionisnot compl ete.

However, one hasto bear in mind that S. 54F
is a beneficial provision for promoting the
construction of residential house & requiresto
be construed liberallyforachieving that

purpose. Theintention of the Legislaturewas
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to encour age investmentsintheacquisition/
construction of a residential house
and completion of construction or occupation
isnot therequirement of law.

Thewordsused inthe section are ‘ purchased’
or ‘ constructed’ . The condition precedent for
claiming benefit u/s54Fisthat the capital gain
should be parted by the assessee and invested
either in purchasing aresidential houseor in
constructing aresidential house.

If after making the entire payment, merely
because a registered sale deed had not been
executed and registered in favour of the assessee
before the period stipulated, he cannot be
denied the benefit of section 54F of the Act.
Similarly, if he has invested the money in
construction of a residential house, merely
because the construction was not completein
all respectsand it wasnot in afit conditionto
be occupied within the period stipul ated, that
would not disentitlethe assesseefrom claiming
the benefit under section 54F of theAct

The aboveissue hasaso directly been covered
infavour of assessee by thefollowing decision
of the Madras High Court in the case of CIT
v. Sardarmal Kothari [2008] 302 ITR 286
and of the the Karnataka High Court in the
case of CIT V. Sambandam Udaykumar
(2012) 251 CTR 317 (Kar.).

4.2 Deduction u/s. 54F in caseof joint namesin

deed of purchase

Asamatter of common practicein our country,
property isgeneraly purchased injoint names
of family members. In such asituation, anissue
arises as to whether only proportionate
deduction is available to the assessee
particularly when the co owner is merely a
namelender and the payment isfully made by
the assessee under section 54F.

It is pertinent to note here that Section 54F
mandatesthat the house should be purchased
by the assessee. However it doesnot stipulate

Exemption under the head Capital Gains — Few Beneficial |ssues

that thehouse needsto be purchasedinthename
of the assessee.

Such view hasbeen affirmed in thedecisions
rendered inthecaseof CIT Vs. Gurnam Singh
(2010) 327 1TR 278 (P& H), Jt. CI T vs. Smt.
ArmedaK.Bhaya (2006) 99TTJ 358, I TAT,
Mumbai Bench and CIT vs. Kamal Wahal
(2013) 351 ITR 4 (Del.),

Thus based on the above decisions, it seems
clear that mereinclusion of family member’'s
namein the purchase deed doesnot disentitle
the assessee from claiming exemption u/s. 54F.
Exemption would be availableto the assessee
whose funds have been used for the purpose
of investment.

4.3 Can consideration arising out of sale of
multiple assetsbeinvested in a single asset
for the pur pose of Section 54F?

Kindly consider thefollowing situation. Mr. X
has earned Long Term Capital Gainsof Rs. 2
cr., 3Cr. And 1 cr. For theAY 2010-11, 2011-
12 and 2012-13 respectively. However, he
investsasum of Rs. 8 crorefor purchaseasingle
flatinAY 2011-12 and claimsexemption from
the Capital Gains earned for all threeAY i.e.
2010-11, 2011-12 and 2012-13. Can hedo so?

Section 54F allows the assessee exemption
from long term capital gains provided he
purchasesaresidential house oneyear before
or two years after the date of transfer of the
aset.

The Mumbai Bench of ITAT hasin the case of
Smt.AnaghaAjit Patnekar V.1 TO (2006) 9
SOT 685 (Mum.) held that fromthelanguage
of thissection, legidature hasprovided leverage
to the assessee for claiming deduction under
Section 54F inthe sense that assessee can buy
the property first and claim deduction later on
i.e., within one year or can have capital gain
first and can claim deduction withintwo years
by purchasing theresidential flat.
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Exemption under the head Capital Gains — Few Beneficial |ssues

Therefore, in respect of residential property
till cost of purchase of flat is exhausted by
the claim of the capital gain deduction
cannot be denied. Sub-section (4) has been
inserted with aview to facilitate the assessee to
clamthecapital gain exemption when assessee
opts for purchase of flat after arising of the
capita gain and deposit the sale consideration
inthe bank account till such appropriation.

The assessee cannot be expected to appropriate
the sale consideration in respect of thea ready
purchasedflat. If suchinterpretationisaccepted,
itwill frustrate the object of the provisonsof s.
54F and |ead to absurdity.

Thus, from the aforesaid judgment of the
Mumbai ITAT it can be stated that thereisno
bar in Section 54F for claiming deduction
second or third timefor the same property, if
the capital gain which hasariseninthe case of
taxpayer iswithinthe cost of the property.

5. Capital Gain on Retirement of Partners

5.1 Whether cash received by partners on

retirement istaxableu/s. 45(4) particularly
when partner shad br ought cash at thetime
of admission, which isused by the Firm to
purchaseaproperty?

Theremay arise asituation when at thetime of
retirement, the retiring partner is paid cash
equivaent of hissharein the partnership firm.
The question that arises iswhether in such a
stuation, section 45(4) can beinvoked or not?

It hasnow been well settled that section 45(4)
would be applicablein case of dissolution of
thefirm aswell asat thetime of retirement of
the partner from thefirm.

Following conditions are required to attract
Section 45(4)

0 There should be a distribution of capital
assetsof afirm

0 Suchdistribution should result intransfer
of acapital asset by firmin favour of the
partner

0 onaccount of thetransfer there should be
aprofit or gain derived by thefirm

0 suchdistribution should beon dissolution
of thefirm or otherwise

When thefirm givesmoney equivalent of his
sharetothepartner on retirement, thefirm does
not transfer any property. Thussection45(4) is
not attracted at all. This has been held in the
case of CIT V. Riyaz A. Sheikh (ITA No.
1969 of 2011) (Bom.)

Further, there may be asituationinwhichthe
old partner who had brought property at the
time of admission to the firm retires after
introduction of new partners and takes the
money value of hisshareinthefirm. Insucha
caseit cannot be said that the said transaction
isadeviceadopted to transfer theimmovable
property to the new partners. The property
belongsto the partnership firm and not to the
partners. The partnersonly haveashareinthe
partnership asset. When they retire they are
not relinquishing their interestintheimmovable
property of the firm. What they relinquish is
their shareinthe partnership. Therefore, there
isno transfer of a capital asset and no capital
gainsor profit arises. Thesaid view also finds
support fromthedecisionsrendered in thecase
of ITOVs.M/s.DynamicEnterprises, (ITA
No. 1414/2006 Kar. HC)

Conclusion

The subject of Capital Gainsis never ending
andillimitable. Theauthorshopethat theviews
discussed above shall help the readers in
handling theproblemsand issuesarising during
the course of assessment.

ooo
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Glimpsesof Supreme
Court Rulings

Advocate Samir N. Divatia
sndivatia@yahoo.com.

Negotiable Instruments Act, 1981-
27 Offenceof chequedishonor

Section 138 of NI Act r.w.s. 177 of CrPC leaves
no manner of doubt that the return of the cheque
unpaid by the drawee bank alone constitutes the
commission of the offence of cheque dishonor and
indicatesthe place wherethe offenceis committed.
The Parliament initswisdom considered it just and
proper to give to the drawer of a dishonoured
cheque an opportunity to pay up the amount before
permitting hisprosecution, no matter theoffenceis
compl etethe moment the cheque wasdishonoured.

A coordinate Bench is bound to follow the
previoudy published view; it iscertainly competent
to add to the precedent to make it logically and
dialectically compelling. However, onceadecision
of a larger Bench has been delivered it is that
decision which mandatorily has to be applied;
whereas a coordinate Bench,, in the event that it
findsitself unableto agreewithanexisting ratio, is
competent to recommend the precedent for
reconsideration by referring the case to the Chief
Justicefor constitution of alarger Bench.

Dashrath Rupsingh Rathod vs. ST. Of
Maharashtra (2014) (9 SCC 129)

2 ESI Act, 1948- Meaning of Shop,
establishment

The term “shop”, again, has not been defined in
the ESI Act. Therefore, the meaning assigned to
thisword in dictionaries may be noticed. It can be
saidthat a“ shop” isabusi nessestablishment where
asystematic or organized commercial activity takes
place with regard to the sale or purchase of goods
or services, and includes an establishment that
facilitatesthe abovetransaction aswell.

“Entertainment” isan activity that provides with
amusement or gratification. Further, it would
include public performances, including gamesand

sports. Therefore, it can besaid that horseracing is
indeed aform of entertainment.

Every word of alanguage is flexible to connote
different meaningswhen used in different contexts.
That iswhy it issaid that words are not static, but
dynamic and the court should adopt the dynamic
meaning which upholdsthevalidity or scheme of
any legidation.

Bangalore Turf Club Limited vs. Regional Dir.
ESIC (2014) (9 SCC 657)

Courts, Tribunals and Judiciary-
29 Judicial Process-Recusal by Judge.

A Judgeisto decide every disputein consonance
with law. If oneisnot freeto decidein consonance
with hiswill, but must decidein consonancewith
law, the concept of a Judge being individual
possessing power and authority isbut adelusion.

Correction of a wrong order would never put
anyoneto shame. Recognition of amistake, andits
rectification, would certainly not put the present
Bench to shame. The embarrassment would only
arisewhenthe order assailed isactuated by personal
and/or extraneous cons derations, and the pleadings
record such an accusation.

The oath of office of the Supreme Court requires
theBenchto dischargeitsobligations, without fear
or favour. The Supreme Court therefore also
commends to all courts, to similarly repulse all
basalessan unfounded insinuations[of bias], unless
of course, they should not be hearing a particul ar
matter, for reasons of their direct or indirect
involvement. The benchmark that justice must not
only be done but should also appear to be done,
hasto be preserved at all costs.

What isaJudge istaught during his arduous and
onerousjourney to the Supreme Court is, that his
calingisbased on thefaith and confidencereposed

contd. on page no. 520
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From the Courts

CA. C. R. Sharedalal
jcs@crsharedal aco.com

CA. Jayesh C. Sharedalal
jcs@crsharedal aco.com

CBDT Circulars: Time limit for

57 selecting casesfor Scrutiny assessment.
Amal kumar Ghosh v/s. Asst. C.1.T.
(2014) 361 I TR 458(Cal).

Issue
Whether circularsare binding to Department?
Held:

CBDT issued circulars No.9 and 10, i.e. for
Corporate/Non Corporate assesses for scrutiny
selection.

Circular No. 9readsasunder:-

“The process of selection of casesfor scrutiny of
returns filed up to March 31, 2004 must be
compl eted by October 15, 2004. For returnsfiled
during the current financial year 2004-2005, the
selection of cases for scrutiny will have to be
completed within three monthsof the date of filing
of theReturn.”

When Return was filed on October 29, 2004 and
the case was selected for scrutiny on July 6, 2005,
on challenge by the assessee, High Court hasheld
asunder:

(i) Evenassumingthat theintention of theCBDT
wasto restrict thetimefor selection of the case
for scrutiny to aperiod of threemonths; it could
not be said that the sel ection in the case of the
assessee  was made within the period. The
return was filed on October 29, 2004 and the
casewas sel ected for scrutiny on July 6, 2005.
By any process of reasoning, it was not open
to Tribunal to come to a finding that the
Department acted within the four corners of
Circular N0.9 & 10issued by the CBDT. The
circularswereevidently violated. Thecirculars
were binding upon the Department u/s. 119.

(i) That even assuming that the circularswerenot
meant for the purpose of permitting
unscrupul ous assessees from evading tax, it
could not be said that the Department whichis
a State, can be permitted to selectively apply
standardsset by itsdlf for itsown conduct. When
the Department has set down a standard for
itself the Department isbound by that standard
and cannot act with discrimination. If it does
then the act of the Department isbound to be
struck under Article 14 of the Congtitution. In
the facts of the case, it was not necessary to
decide whether theintention of theCBDT was
to restrict the period of issuance of noticefrom
the date of filing the return laid down u/s.
143(2). Thus, thenoticeu/s. 143(2) wasnotin
legal exerciseof jurisdiction.

Section 271 (1) (c) Explanation 1 :
Requirements - CIT v/s. Manjunatha

5 Cotton & Ginning Factory (2013) 263
CTR 153 ( Kar): (2013) 359 ITR 565
(Karn)

|ssue

What are therequirementsfor levy of pendty u/s.
271 (1) (c)?

Held:

Afterinsertion of Explanation 1to Section271(1)
(¢), thelaw on concealment and penalty hasbecome
stiffer. The explanation as it stands now is a
compl ete code having thefollowing features:

(1) Every difference between reported and
assessed i ncome needs an expl anation.

(2) If no explanation is offered, levy of penalty
may bejustified.
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(3) If explanationisoffered butisfoundtobefalse,
penalty will beexigible.

(4) If explanationisoffered anditisnot found to
befalse, penalty may not beleviable. - if

(@ Suchexplanationisbonafide,

(b) The assessee has made available to the
A.O. all the facts and materials
necessary in computation of income.

Therefore the Explanation |, understood in the
proper context in particular, Clause (c) of Sub. Sec.
(1) of Sec. 271 makestheintention of thelegidature
manifest. It clearly setsout when penalty isleviable
and when penalty is not leviable. The condition
precedent for levying the penalty isthe satisfaction
of the authority that there is concealment of
particularsof theincome or inaccurate particulars
arefurnished to avoid payment of tax.

Burden on assessee and burden on
Department: Income Tax Act. Sec.68 -
59 C.I.T. v/s. Smt. Sanghamitra Bharali
(2014) 361 ITR 481 (Gauhati) [This
decision doesnot appear in CTR DVD]

|ssue:

In Income-tax Act, for taxing Income what isthe
burden on Assessee and on Department?

Held:

Inall casesinwhich receipt issought to the taxed
asincome, the burden lieson the Revenueto prove
that it iswithin thetaxing provision; but once that
burdenisdischarged, the burden of proving that it
is not taxable, because it falls within exemption
provision under the I.T. Act. 1961, lies on the
assessee. If the explanati on offered by the assessee
about the nature and source thereof, is, in the
opinion of the A.O. not satisfactory and there are
evidences and circumstances pointing out to the
effect that what hasbeen shownwasnot real and if
the assessee fails to contradict such facts and
circumstances, then such acts and circumstances
can certainly be used against the assessee to hold
that thereceipt wasin the nature of income.

From the Courts

In order to establish the receipt of cash credit as
required u/s. 68, the assessee must satisfy three
important conditions:

(i) Theidentity of the creditor;
(i) Thegenuinenessof thetransaction and,

(iif) Thefinancial capability of the person giving
the cash credit to the assessee i.e. the
creditworthiness of the creditor.

However, the onus of the assesseeislimited tothe
extent of proving the source from which he
received the cash credit. The creditworthiness of
thecreditor isto bejudged vis-&visthetransaction
which had taken place between the assessee and
thecreditor, and it isnot the burden of the assessee
to find out the source or creditworthy capacity in
order to prove genuinenessof transaction.

Capital Gain of depreciable assets and
Section 54 EC. - C.I.T. v/s. Aditya

60 MedisalesL td. (2014) 266 CTR 98 (Guj)
[Thisdecision does not appear in CTR
DVD]

|ssue:

Whether relief of investment u/s. 54 ECisavailable
for short term capital gain of long term depreciable
capital asset?

Held:

Capital gain of depreciable capital asset if
invested in specified asset, exemption u/s. 54 EC
cannot bedenied only on account of the fact that
deemingfictioniscreated u/s. 50 of thel.T. Act.
Legal fiction created under u/s. 50 is though
restricted to computation of capital gains, such
deeming fiction cannot restrict application of Sec.
54 EC which alowsexemption of capital gain, if
assessee makesinvestment in specified assets. Thus,
the assessee cannot be charged to capital gainswhen
short term gain of long term capital assets get
invested, inthe assets specified under thelaw.
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From the Courts

Waiver of loan amount by Bank: Section
41(1) doesnot apply - C.1.T.v/s.Dholgiri

61 Industries Pvt. Ltd. (2014) 266 CTR
111 (MP)

|ssue:

When Bank has waived loan taken, whether
provision of Sec. 41(1) would apply for taxing that
amount?

Held:

TheA.O. hascommitted error intreating theamount
waived by the bank to be amount earned by the
assessee. The principleamount of loan being never
claimed by the assessee as its expenditure, its
waiver will not amount to income of the assessee
andas suchthereisnoinfirmity intheorderspassed
by CIT (A) and |.T.A.T. in cons dering the amount
asnon-taxable and hence addition isnot proper.

Section 14 A and availability of interest
freefunds- C.I.T. v/s. Gujarat Nar mada

62 Valley Fertilizer Co. Ltd. (2014) 221
Taxman 479 (Guj)

|ssue:

Whether when interest free fundsare avail ablefor
investment in sharesand UTI fromwhich dividend
isreceived, application of Sec. 14 A isproper?

Held:

TheA.O. disallowedthe interest expenditure on
the ground that as per the provisions of Sec. 14A
the expenditure in terms of investment which
pertained to the exempt income from interest
bearing fundswas not allowable.

On appeal the CIT (Appeas) held that the dividend
income was earned out of theinvestment madein
the earlier years. The assessee company had huge
share capital and reservesand surplus, which did
not carry any interest. No disallowance wasmade
on the interest expenditure made in past and the
A.O. could not establish any nexusbetweeninterest
bearing borrowing and investment from which
exempt income wasearned. He, therefore, deleted
the disallowance made by theA. O.

On second appeal the Tribunal held that no fresh
investment was made by the assessee during the
year under consideration. Asper the Balance Sheet
of the assessee hugeinterest freefundsintheform
of capital, reserves and surplus to the tune of
Rs.84.45 Lakhswereavailable. Whereasinvestment
was made only to the extent of Rs.22.70 Lakhs. It
therefore, upheld order of CIT (Appedl).

High Court held that both the authorities bel ow had
correctly approached theissue by setting asidethe
order of disallowance under Sec. 14A of theAct,
in respect of interest expenditure. When the very
basisfor employing Sec. 14-A of theAct. on factual
matrix islacking, thedisallowanceto the extent of
10% of dividend incomewasnot permissible.

Taxability: Lack of taxable event -
Chimanlal and Sonsv/s. C.I.T. (2013) 353

63 ITR 344 (Guj) : (2014) 221 Taxman 174
(Guj.)(Mag.)

|ssue

Subsidy received long back by thefirm, whichis
transferred to partnersaccounts can be taxable?

Held:

Assesseereceived subsidy from State Government
intheyear 1995. Sincethen such subsidy had been
reflected in firm's Balance Sheet in subsidy
account. During |.T.A.Y. 2004-05 such amount was
transferred to partners capital accounts making
reserve and subsidy nil and correspondingly,
partners’ capital was increased by such amount.
Consequently, assessment was sought to be
reopened to examinetaxability of such receipt. Since
no taxable event did arise during the year under
consideration, mainly because assessee changed
nature of treatment for accounting purpose, it would
not permit revenue to examine taxability of such
receiptinl.T.A.Y. 2004-05 and thus reassessment
lacked validity.

ooo
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M .Dinshaw & Co. (P)) Ltd.v.DCIT 150
49 ITD 342 (Mum.) Assessment year : 2004-
05 Order Dated: 14" July, 2014

Basic Facts

The assessee paid vehicle tax on purchase of
vehicle under Bombay Motor Vehicles Tax Act,
1958. Vide an amendment to the said act, effective
1995, theannual tax was converted into aone-time
tax, so that it wasrequired to be paid once during
thelifetimeof avehicle, a thetime of itspurchase.
The assessee’ scontention wasthat the amendment
would, however, not alter itscharacter. Thevehicle
tax under the pre-amended Act was being
continuously and undisputedly allowed asrevenue
expenditure. Thesamewould continueto besoin-
as-much as a lump sum levy, for administrative
reasons, would not change the nature of the
expenditure from revenueto capital. Therevenue
authorities rejected assessee’s explanation and
concluded that payment is a part of cost of the
vehicleto the assessee, acapital asset initshands,
and would accordingly form part of itscost.

Issue

Whether onetime vehicle tax paid by assessee
is capital expenditure exigible to depreciation
asagaingt beingrevenue expendituredeductible
u/s37?

Held

The matter that the motor car on which the
impugned tax stands paid are capital assets in
assessee’s hands intended for primary use if not
wholly, in Maharashtra, isnot indispute. Itisamply
clear that thetax isunder law applicable on motor
cars or omnibuses registered in the State of
Maharashtra, asonetimetax for thelife of vehicle.
Further, thetax isfor user, active or passive of the
motor vehicleintheterritory towhichthejurisdiction
of thesaid Act extendsi.e. the state of M aharashtra.

TheTribunal held that Section 43(1) which defines
theterm‘actual cost’, doesnot defineit negatively,
i.e., emphasizing the elements which would not
form a part thereof, so that the principles of
commercial accounting shall apply in determining
the actual cost. The same is even otherwise trite
law, so that in the absence of astatutory definition
or mandate, the accounting prescription shall

prevail. Itisonly wherethelaw specifically provides
for aparticular courseof action, inconsistent with
the accounting mandate, that the same shall prevail

and override the latter, viz., section 43B. The
Accounting Standard (AS) in respect of accounting
for fixed assets, i.e.,, AS-10, issued by theInstitute
of Chartered Accountants of India, defines‘fixed
asset’, also laying down the principles for its
valuation (cost) or determining itscost. Therefore,
the payment of tax which enablesthevehiclebeing
put toitsintended use representsacondition thereof
and accordingly shall form a part of its cost. The
mi sconception arises as the assessee, initsmind,
and without basis, linksthe provisionsof thesaid
Act asit stood prior to the amendment of 1995 with
that as amended. There is nothing in law, as it
stands, to suggest that thelevy isin lieu of aseries
of annua payments. In fact, theamendment/shas
the effect of altering the nature of the levy in-as-
much asthe pre-amended tax could beregarded as
an annua chargefor the user of thevehiclefor one
year at atime.Inview of theabovethetribunal held
that thetax levied by the said act would form part
of actual cost of themotor cars.

JSW Energy Ltd. v. ACIT 140 ITD
5 406(Mum) Assessment Year: 2005-
060rder dated: 30" April, 2013

Basic Facts

Intheinstant case, the assessee had set aside out of
the profits Debenture Redemption Reserve and
claimed the same as deduction while computing
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profitsu/s 115JB of theAct. Therevenue held the
sameto be reserve asappropriation of profitsand
not ‘provison’ for meeting liability whilecomputing
the profitsu/s115JB.

Issue

Whether amount set aside as ‘Debenture
Redemption Reserve’' is deductible while
computing book profitsunder MAT?

Held

Debentureisaloanliability i.e. borrowed capital
of the entity raising funds through the issue of
debentures. The said liability is classified as a
secured loan in the balance-sheet prepared under
Part | of Schedule VI to the CompaniesAct, 1956.
As the debenture funds form part of the capital
structure of the enterprise, therelevant provisions
of the CompaniesAct providethat itsprofitsareto
that extent, and over the period of itscurrency, set
asidefor the purpose. Thisensures, simultaneoudy,
twothings. Frstly, that the debenturesareredeemed
out of the profitsof the enterprise and, two, that the
profitsare capitalized to that extent. The Companies
(Acceptance of Deposit) Rules, 1975, asprescribed
under section 58A of the Companies Act, also
provide, similarly, for aset aside, over aperiod of
time, i.e., thetenure of the public deposits, of the
profits of the depositee-company, investing apart
thereof inliguid government securities each year.
Thisensuresthat the terms of the redemption are
met inatimely manner (out of the fund so created),
and there are no defaults by the depositee-
compani es, aswhere the company investsitsprofits
on expansion or in businessor otherwisedissipates
them, as by way of dividends, so that the liquid
funds are not available for discharge of the loan
liability at the relevant time, i.e., the time of
redemption, but at hand through the sale/redlization
of theliquid securities. Thiscan also be considered
asameasureto protect investor’'sconfidenceaswell
as to promote investment climate and corporate
discipline. Theset asdeof profitsis, therefore, only
asinking fund to fund acapital liability (out of the
profits). Theset asideof profits, though for meeting
aliability, isof oneon capita account so that neither
the assumption thereof (the liability) nor its

liquidation (discharge) would impact the operating
statement of the enterprises, i.e., the company’s
profit and loss account prepared /to be prepared
under Parts Il and Il of Schedule VI to the
CompaniesAct. The adjustmentsto the book profit
under section 115JB are aso consistent with the
preparation of the profit and lossaccount under the
CompaniesAct. The set Sdeof theprofitsisnot to
meet a trading liability or aliability on revenue
account, so asto form part of or get incorporated
therein, i.e., the profit and lossaccount. Assuch a
liability would itself be charged to the operating
statement, reducing the profit to that extent. That
is, evenif not actually discharged out of the profits,
as where the same stand locked up in an asset/s,
the profitshave been deemed to have been absorbed
to that extent, so as to become the source of its
discharge. Therefore, therevenuewasnot incorrect
in stating that the said set aside of the profitsisonly
an appropriation of profits, and would not amount
toaprovision, soasto qualify for deductionin the
computation of the profit of the assessee-company.
Theissue, infact, isnotifitisa‘provision’ againgt
an ascertained liability or a ‘reserve’ per se, but
whether it could be considered as deductible in
computing the profit of the enterprise. In short, the
liability, for the discharge of which the profitsare
being set asde, isinthe capital field, sothat neither
theliability (on its assumption) nor the profit set
aside (for its discharge) could be considered as a
charge against the profits. This is precisely the
reason that the sameisnot either claimed or allowed
as deduction in the computation of income under
theregular provisionsof theAct.Accordingly, the
adjustment made by the assesseein the computation
of book profit under section 115JB getsvalidated.

ACIT v. Hitachi Home and Life
Solutions (India) Ltd. 150 ITD 454

51 (Ahd). - Assessment Year: 2000-01, 2001-
02, 2003-04 and 2004-05 Order dated:
24" September, 2013

BasicFacts

In the case, additions had been made by the TPO,
after comparing the rate of royalty paid by other
associate enterprises with the rate paid by the
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assessee, using internal comparable uncontrolled
transaction (CUP) method. Inthe TPanalysis, the
assessee did not benchmark this transaction and
submitted that theroyalty rateiscomparableto the
royalty paymentsin international market. It was
further submitted that the payment isapproved by
the RBI. These arguments were rejected by the
TPO.CIT(A)deleted the addition after observing
that on the basis of the chart submitted by the
assessee, the royalty paid by it was less than the
payment made by the other associ ate enterprises.

Issue

Whether whereit isproved that effective rate
of royalty was paid by assessee was less than
royalty paid by other AEs would addition be
justified?

Hed

The Tribunal held that only stated rate is not
decisiveand effectiverate hasto be considered and
when theamount of royalty paid by the assesseeis
considered with ex-factory sale value, without
deducting various expenses, such as dealer
commission, special commission, warranty etc.,
then the effective rate worked out isonly 2.3% on
sale, as against 3% paid by other group entities.
This finding given by the CIT(A) was not
controverted by Department. Hence based onthis
aspect, the Tribunal upheldthe order of the CIT(A).

Deraj Agrotech Ltd. Vs. ITO 164 TTJ
5 495(Mum) Assessment Year: 2007-08
Order dated: 29"January, 2014

BasicFacts

The assessee company filed itsreturn of income at
NIL after set off of brought forward losses. TheAO
finalized the assessment determining theincome of
theassesseeat Rs.15.37 lakhs. During theassessment
proceedings AO found that the assessee company
had not disallowed the deferred tax, fringe benefit
tax and prior year adjusgment amountsdebited to the
Profit & Lossaccount. TheAO disallowed the same
and initiated penalty proceedings. In penalty
proceedingsthe assessee stated that these amounts
were not offered for tax through an inadvertent error.
The AO held that the plea of the assessee that the

Tribunal News

default wascommitted through an inadvertent error
wastoo general to beaccepted asareasonable and
accordingly levied penalty under section 271(1)(c).
On apped, CIT(A) held that assessee had given a
lame excusefor the mistakescommitted by it. Taking
of awrong base could not betermed asan inadvertent
mistake. Further, assesseehad considered thosevery
sumsfor calculation to bemade under section 115JB,
hencethere wasno reason why samewas not done
for computing taxableincome. Thewrong claim, so
basic and fundamental, was not acceptable as a
reasonable cause while deciding the cases of
concea ment penalty. Accordingly he upheld the
order of the AO.

Issue

Whether income not offered for tax through an
inadvertent error would result in evasion of
taxesand the provisionsof section 271(1) (c) be
attracted?

Held

Thereisfundamental differenceinadebatableclam
and a patently wrong or false claim. There haveto
bediverseopinionsof courtsabout the claimsmade
under thefirst category and where assessee can adopt
one of the views. In such circumstances, one can
say that issue has not reached findity andif assessee
has opted for one of the possible views, he should
not be visited by penal provisions. But, the claims
madeunder the second category haveno legsof their
own to stand. Clearly, such claims are not tenable
legally or factually. If a claim of deduction put
forward by theassesseeisnot legdly vadid and results
inevasion of taxes, provisionsof section 271(1)(c)
comes in picture. So, it can be safely said that
whenever any material fact for correct computation
of incomeis not filed or if filed isinaccurate, then
pendty hasto beimposed. Further, it can beobserved
that while computing thetax liability under section
115JB the assessee had relied upon various
judgments of the Tribunal and arrived at the
conclusion that certain amounts were not to be
considered while computing income under MAT
provisions. It clearly shows and proves that the
assessee company iswell versed with theprovisons
and procedure of law. It isnot acase of an assessee
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whoisasmal timeplayer andisignorant of tax laws.
A knowledgeable corporate-assessee cannot be
allowed to take shelter of inadvertent
mi stake.Henceforth, the claim of deductionsmade
by theassesseewith regard to FBT and prior period
expenses was not justified and claims fall in the
category of faseclaim. However anount of deferred
taxeswasadeductibleitemat thetime of assessment
which becamedisalowabl e because of retrogpective
amendment and therefore the claim for deduction
thereof made by the assessee wasnot afalseclaim
and no penalty isleviablein respect of said claim.

GFA Anlagenbau GMBH vs. DDIT

(International Taxation) 165 TTJ 126
53 (Hyd) Assessment Year: 2005-06 TO

2009-10 Order dated: 27""June, 2014

BasicFacts

The assessee wasaforeign company incorporated
in Germany. It was engaged in the activity of
supervision, erection, commissioning of plant and
machinery for ged andallied plantsin India During
the year under consideration, the assessee had
received contractual receipts from an Indian
company for rendering technical and supervision
services. The assessee had rendered servicesto the
above mentioned resident company by engaging
foreign technicians at the work sitesin Indiaand
thetotal stay of techniciansdeputed by the assessee
company on the projects exceeded 183 days .i.e.
220 days. On the basis of these particulars of say,
Assessing Officer concluded that the assessee was
having Permanent Establishment within the
meaning of article 5 of DTAA between Indiaand
Germany. The DRP held that the provisions of
rel evant contract agreement aswell astheprovisions
of article 5 of DTAA between Indiaand Germany
clearly established that the assessee was having
Permanent Establishment in India during the
relevant period. Further with regard to the deduction
of expenditure DRP held that the assessee was
entitled to deduction of 50 per cent of grossreceipts
fromall projectstowardsexpenditure.

Issue

Sincetechniciansdeployed by assessee merely
render ed supervisory servicesat project stesof

itsclients and assessee did not by itself own or
oper atessuch sitesindependently, whether it can
beconcluded that assessee’ ssuper visory services
congtituted aPE in Indiaunder article5of India
Germany DTAA?

Held

The term ‘ Permanent Establishment’ isdefined in
section 92F (iiia) which includes a fixed place of
bus nessthrough which thebus nessof theenterprise
is wholly or partly carried on’. The supervisory
activitiesdo not congtitute afixed place of business
in as much as the assessee rendered its services at
the project sites of itsclientsand doesnot by itself
own or operate such sitesindependently but rather
provided under contract termsby itsclients. Inthe
instant case, asseseeisclearly doing thesupervision
of project of the Indian company and has no fixed
place of business. Only its technicians deputed to
Indiain one project stayed in Indiafor more than
180 days.Nothing was brought on record that the
techniciansare operating from afixed placein the
custody of assessee. As per the termsthe stay and
transportation are undertaken by Indian company.
Applying therationale of the Special Benchin case
of Motorolalnc. v. Dy. CIT it cannot be said that
the assessee has a fixed place of business for its
supervisory activities.Further, Article 5(2) (i) talks
about supervisory activitiesand intheingant caseas
aseseedo not haveany building siteor congruction
site of its own. The activities being of a technical
natureclearly fall under the Feesfor Technica Service
(FTS) i.e, Article 12 of the IndiaGerman DTAA
and istaxableat theratesspecified therein.

Aditi Technologies (P.) Ltd.V ITO 149
ITD 515 (Bang) Order dated 14" Mar ch
2014, Assessment Year 2008-09.

For therel evant assessment year, the assesseefiled
itsreturn claiming deduction under section 10A in
respect of profits derived from the business of
manufacture and export of computer software. The
CIT passed order under section 263 holding that the
order of theAO waserroneousand prejudicial tothe
interest of therevenue, for thereasonsthat u/s10A
deduction was allowed for ten consecutive
assessment yearsbeginning from theassessment year
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inwhich theassesseebegan to manufacturean article
or thing. According to the CI T, the assessee began
to manufacture article or thing from the assessment
year 1995-96 and the period of ten years would
expire in Assessment year 2004-05 and in such a
situation the assessee was not entitled to claim
exemption ws10A intheassessment year in question.

Issue

Whether the assessee would be entitled to
deduction u/s10A and how to reckon the period
of 10 consecutive assessment yearsin the case
of the assessee?

Held

Thefact that the assessee began manufacturingin
AY 1995-96 was not disputed. Accordingly the
assessee was entitled to deduction u/s 10A from
AY 1995-96. As per the law asit existed prior to
substitution of section 10A by FinanceAct 2001,
the period was 5 consecutive assessment years
fdling withinaperiod of 8 yearsfrom theassessment
year in which the undertaking began to
manufacture. As per the amended section the
deduction was allowed for a period of 10

Tribunal News

consecutive yearsfrom theyear of manufacture. In
this case, the assessee had not claimed deduction
for AY 1995-96 to 1997-98. But the assessee
claimed deduction u/s 10A for AY 1998-99 to
2001-02. The assessee opted out of the provisions
of section 10A by virtueof the provisionsof section
10A (8) which givessuch opting out to an assessee
for AY 2002-03 to 2004-05. In the case of the
assessee the band of 10 years as per the amended
law would be 1995-96 to 2004-05 only. Opting out
of the provisions of section 10A will not havethe
effect of extending the band period of 10 years.
The assessee could get the benefit of theamended
law applicablefrom assessment year 2001-02 only
for 2moreyearsviz.,AY 2003-04 & 2004-05. The
provisionfor opting out of the provisionsof section
10A isintended to facilitate an assessee who can
get more benefits under any other provisions of
deduction under Chapter VIA. That provision
cannot extend the period of benefit beyond 10 years
fromthe previousyear relevant to assessment year
in which the assessee begins to manufacture or
producearticlesor things.
0oo

contd. from page 512

in him to serve his country, its institutions and
citizens. Each one of the above (the country, its
institutions and citizens), needs to be preserved.
Each of them grows to prosper, with the others
support. Each of them hasduties, obligationsand
responsibilities and also rights, benefits and
advantages. Their harmoniousglory emergesfrom
what is commonly understood as “the Rule of
Law”. Thejudiciary asan ingtitution hasextremely
sacrosanct duties, obligationsand responsibilities’.

Subrata Roy Saharavs. UOI (2014) (8 SCC 470)

30 Recovery of tax-Membership card of
Stock Exchange.

A reading of rules5 and 9 of the Rules, By-Laws
and Regulations of BSE leads to the conclusion
that a membership card is only a personal
permission from the stock exchangeto exercisethe
rightsand privilegesthat may be given to subject

Glimpses of Supreme Court Rulings

to Rules. The moment a member is declared
defaulter, hisright of nomination seizesand vests
inthe exchange.

Government debts have precedents over unsecured
creditors. The Income Tax Act, 1961 does not
provide for any paramountcy of dues by way of
incometax. The moment the stock exchange hasa
lien over the member’s securities; it would have
precedence over income tax dues. The lien
possessed by SE makesit a secured creditor and
whether itisastatutory lien arise out of agreement,
does not make much of thedifferenceas SE being
a secured creditor would have priority over
Government dues.

Stock Exchange, Bomaby vs. Y.S.
Khandalgaonkar (2014) (368 I TR 296)

ooo
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Unreported Judgements

CA. Sanjay R. Shah
sarshah@del oitte.com

In this issue we are giving gist of an important
decision of Hon'ble Ahmedabad Tribunal in the
caseof Shri KishoreR. Pithva, wherein anissue
on which the appellant did not press his grounds
before CIT(A) came to be agitated by assessee
beforeHon' ble Tribunal and the samewasalowed
by the Hon'’ ble Tribunal asthelegal position was
in favour of the assessee.

The Hon' ble Tribunal while deciding the matter
reiterated old principlethat there cannot be estopple
against thelaw and that there cannot be concession
inthe matter of law. If thelegal positionisin favour
of the assessee, the department hasto grant relief to
the assesseeirrespective of thefact that the assessee
may have waived his entitlement of the same.
Present day, many a times, an assessee may be
under certain compulsions made to withdraw his
groundsas not pressed evenif thelegal positionis
in favour of the assessee. In that situation such
decision could be hel pful.

Inthe IncomeTax Appellate Tribunal at
Ahmedabad
“D” Bench
Before S/Shri G.C. Gupta, Vice-President and
N.S. Saini, Accountant Member
ITA No. 2931/Ahd/2010
[Asstt. Year : 2007-2008]

ShriKishoreR.Pithva Vv/sITO,Ward-12(2)
Mathur Master Estate Ahmedabad

Opp: Babulal Zafarani Patti

Nagarwel Hanuman Road

Amraiwadi, Ahmedabad — 380 006

PAN : ACRPP 9292 L

(Appélant) (Respondent)
Assessee by ; Shri M K. Patel
Revenue by : Smt. Sonia Kumar, Sr. DR

Dateof Hearing : 8" September, 2014
Dateof Pronouncement :  17/10/2014

Gig
Facts:

Therelevant groundsbefore Hon' ble Tribuna were
asunder :

“2. Theground No.1 and 2 of the assessee are as
under :

“1. Theld. CIT(A) haserred in deciding the
ground of appeal ‘a’ as not pressed in
respect of non deduction of TDSu/s194C
of the Act on expenses of Rs.7,97,850/-
and Rs.1,75,000/- as not allowable u/s
40(a)(ia) when the provisionsof deduction
of TDSfor an individual assessee were
made applicable w.e.f. 01/06/2007 and
also brought to thenotice of CIT(A) vide
submission dated 25/03/2010that it were
not applicableduring previousyear 2006-
07. The learned CIT(A) ought to have
del eted the expenses disall owance as not
consstent with legal provisions.

2. Theld. CIT(A) haserred in rejecting the
ground number ‘a’ of theground of appeal
before himasnot pressed vide order sheet
entry dated 06/09/2010in asmuch asthe
AR was not empowered to do so but as
explained to appellant hewasforced to do
so to avoid adver se consequencesthereof.
Theacceptance of the ARfor not pressing
theground number ‘a’ beheldto beillegal
andbadinlawand alsoasnot inconformity
with the authority granted to AR”

Rival Contentions:

The Counsel for the assessee submitted that i ssue
of disallowance of expenses amounting to
Rs.7,97,850/- and Rs.1,75,000/- w/s40(a)(ia) of the
Act wasnot pressed by the Chartered Accountant
of theassessee before CIT(A). Itissubmitted that
provisions of TDS u/s 194C for an individual
assessee were made applicable w.e.f. 01/06/2007
and therefore were not applicablefor therelevant
assessment year 2007-08 and therefore the
concession made by C.A. of the assessee wasunder
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misconception of the law. He submitted that issue
being legal in nature, Revenue authorities should
have decided the samein accordance with thelaw.
Herelied on the decisionsof Hon’ bleApex Court
in CIT v/s Shelly Productsand Another, 261 ITR
367 (SC) and the decisions of the Hon' ble Gujarat
High Court in PV. Doshi v/s CIT, 113 ITR 22
(Guj.) and SR. Koshti v/sCIT, 276 ITR 165 (Guj.).

On the other hand DR opposed the submission of
the assessee and submitted that since the C.A. of
the assessee had conceded theissuebefore CIT(A),
the assessee should not be all owed to re-agitate the
samenow beforethe Tribunal .

Held

TheHon'bleTribuna on consideration of thefacts
and legal position held asunder:

“5. Wehave consderedrival submissionsand have
perused the order sof theAO and the CI T(A), and
also decisionsof various courtsrelied upon on
behalfof the assessee. We find that the assessee
hasadmitted that its Chartered Accountant has
“not pressed” the issue before the CIT(A).
However, wefindthat there could not legally be
no estoppel againg thelaw. Thedisallowancewas
madefor non-deduction of tax on expensesunder
section 40(a)(ia) of theAct, although, the TDS
provision under section 194C on anindividual
assesseewasnot applicableduring therelevant
period to the case of the assessee, beingan
individual, asthis provison of TDSwas made
applicablewef. 1-6-2007 incaseof anindividual.
We find that there could not be any valid
agreement ofthe assesseewith thedepartment in
contravention of the statute. It is not thecase of
the department that the TDS provis onunder
section 194C werein factapplicableto thefacts
of the case of the assessee during the relevant
period.The only reasoning of the Revenue
authorities was that since the
assessee’ srepresentative hasconceded theissue
beforethe CIT(A), theaddition should beuphel d.
Suchaninterpretation of law, in our considered
opinion, shall lead toanomalies and also not
sustainablein law. We are of theview that it is
theresponsibility of the Revenue authoritiesto
compute the taxable income of theassessee
correctlyinaccordancewiththe provisonof law

Unreported Judgements

applicable to the caseof the assessee. If the
asseseeunder somemisconception of thecorrect
legalprovison applicableto the relevant period,
makea concession and agreed to getthe amount
taxed, which was otherwise not taxable as per
theschemeof theAct, thetaxing authoritiesshould
refrain themsel vesfromtaxing such amount. The
taxing authoritieshavean equal responsibility of
assessing the correctincome of the assessee.
However, in casethe assessee concedescertain
amountand agrees that the same may be taxed
onthebasisof purefactual position oftheissue,
the assessee may be bound by such concession
madeby himvoluntarily andwith hisfreewill. In
CITVs Shely Productsand Another (supra), the
Hon’ ble Apex Court hel d that excesstax paid by
aseesseeout ofabundant caution or owingto error
or non-taxability, the same hasto berefunded to
the assessee. In PV. Doshi Vs. CIT (supra), the
Hon'ble GujaratHigh Court held that as a
jurisdictional provision which was mandatory
andenacted in public interest could never be
waived and thewant of juri di ctionwasdiscovered
by the AAC, there wasno question of waiver by
theassesseeln SRKoshti Vs, CIT, whereinthere
wasaover assessment dueto mistake ofassessee
in failure to claim exemption on voluntary
retirement compensationand the mistake was
rectified by theAQ, itisheld bytheHon’ bleHigh
GujaratCourt that the order of the AO was not
prejudicial totheinterest of the Revenue.ln view
of thevariousjudicial pronouncementsand the
settledlegal position, asdetailed above, weare of
theconsidered view that theamount in question
couldnot bedisallowed under section 40(a)(ia)
of the Act merely because the assesseehas
conceded the same through its Chartered
Accountant before the CIT(A).We find that the
CIT(A) hasnot considered theissue before him
on merits, andaccordingly, we hold that it shall
beintheinterest of justiceto restoretheissuein
ground no.1 and 2 before us to the file of the
CIT(A) with direction to decidethe samedenovo
inaccordancewith lawafter providingreasonable
opportunityto both the parties. We direct
accordingly.
0oo
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Controversies

CA. Kaushik D. Shah
dshahco@gmail.com.

|ssue

Can the Opening Stock be disturbed when value
of Closing Stock is changed due to a change in
valuation method or dueto any other reason?

Proposition:

Whenever themethod of valuation of closing stock
ischanged and isfor bonafide purpose, themethod
of valuation of opening stock isnot required to be
changed.

Relevant Provisionsof theAct:

Section 145 of theAct “Method of Accounting” is
asunder :

(1) Income chargeable under thehead “ Profitsand
gains of business or profession” or “Income
from other sources’ shall, subject to the
provisionsof sub-section (2), becomputedin
accordance with either cash or mercantile
system of accounting regularly employed by
the assessee.

(2) The Central Government may notify in the
Official Gazette fromtimeto time accounting
standards to be followed by any class of
assessee’ sor in respect of any classof income.

(3) Where the Assessing Officer is not satisfied
about the correctness or completeness of the
accountsof the assessee, or where the method
of accounting provided in sub-section (1) or
accounting standards as notified under sub-
section (2), have not been regularly followed
by the assessee, the Assessing Officer may
make an assessment in the manner provided in
section 144.

“Method of Accounting in certain cases’- Section
145A of theAct reads asunder :

Notwithstanding anything to thecontrary contained
insection 145—

(@ The valuation of purchase and sale of goods
and inventory for the purposes of determining
theincome chargeable under the head “ Profits
and gainsof businessor profession” shall be—

() In accordance with the method of
accounting regularly employed by the
assessee; and

(i) further adjusted to include the amount of
any tax, duty, cess or fee (by whatever
name called) actually paid or incurred by
the assesseeto bring thegoodsto the place
of itslocation and condition ason the date
of valuation.

Explanation.—For the purposesof thissection, any
tax, duty, cess or fee (by whatever name called)
under any law for the time being in force, shall
includeall such payment notwithstanding any right
arising asaconsequenceto such payment;

View Against the proposition:

Inthe case of CIT vs.The Ahmedabad New Cotton
MillsCo.[1929] 41TC 245 (PC), theclosing stock
was undervalued by the assessee. Assessee claimed
that it wasalso underval ued at the beginning of the
year. The commissioner rectified the value of the
stock at theend of the year by substituting thetrue
value of the stock asat that date, but he declined to
makethe corresponding ateration asregardsto the
stock at the opening of the year, stating a well-
known principle of accountancy that the opening
valuemust betaken at precisely the samefigureas
shown in the closing books of accounts of the
previousyear.

The Bombay High court observed that thereis a
fallacy in adopting that as a universal rule it is
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incapabl e of any alteration. It also went onto note
that the method proposed by the Commissioner will
result in afictitious profit and that it will not bea
true profit for the particular year in question.

Finally it concluded that awrong val uation was put
onthestock at the beginning of theyear aswell as
at theend of theyear. Then both the errors should
be corrected and not merely one.

However, the court guarded itself by commenting
that nothing istobetakentolead any oneto believe
that it isopen to an assesseeto adopt any arbitrary
method of valuation hemay like, and till lest that
hemay take any coursewhich will tend to defraud
therevenue.

Supreme Court’s judgement in the case of
Commissioner of Income-tax Vs. British Paints
India Ltd.[1991] 188 ITR 44 (SC) is aso worth
mentioning. Assessee was engaged in business of
manufacture and sale of paints. It had valued its
work in process and finished goods solely at cost
of raw materials. It has totally excluded the
allocation of overhead expenditurein thestock. This
had been the regular practice adopted by the
assessee.

The Apex Court observed that “any system of
accounting which excludes, for the valuation of the
stock-in- trade, all costs other than the cost of raw
material for the goods in process and finished
products, islikely toresultin adistorted picture of
the true state of the business for the purpose of
computing the chargeableincome. Such asystem
may produce a comparatively lower valuation of
the opening stock and the closing stock, thus,
showing acomparatively low difference between
thetwo.”

The Supreme Court, thus, directed the ITO to
recal culate the figures of both the Opening Stock
as well as the Closing Stock after adding the
overhead expenditures.

In the case of CIT Vs Mahavir Alluminium
Ltd.[2008] 297 ITR 77 (Delhi High Court) in
itsclosingstockfortherelevantpreviousyearthe

assessee had charged MODVAT credit on certain
inputs. While doing so, the assessee al so made an
adjustment in the opening stock. The Assessing
Officer wasof the opinion that section 145A of the
Act did not permit the assesseeto make a changein
the valuation of the opening stock although it
permitted a change in the closing stock. He,
therefore, did not allow the adjustment made by
the assessee. On appeal, the Commissioner
(Appedls) upheld the order of theAssessing Officer.
On further appeal, the Tribunal, relying upon the
CBDT’s Circular as well as the Guidance Note
issued by the Ingtitute of Chartered Accountants of
India, held that the adjustment on account of
MODVAT credit can be madein the opening stock
a so; and that the assessee did not commit any error
in doing so. The Delhi High Court also took the
sameview and decided inthefavour of the assessee.

View in Favour of the proposition:

The case of Melmould Corporationv. CIT[1993]

202 1TR 789 (Bombay High Court) isworth noting
regarding theissue. During the relevant previous
year, the assessee had val ued its opening stock on
the basis of costs plus overheads which was the
method adopted by the assesseein the yearsprior
thereto. However, the assessee decided to change
itsmethod of valuation by valuing the stock at cost
price only excluding the overheads. The assessee
accordingly valued its closing stock for the
assessment year in question at cost price. The
Income-tax Officer increased the gross profit rate
inview of thedifferenceinthemethod of valuation
of opening stock and closing stock.

The assessee challenged the action of ITO in
Tribunal, which held that the correct profit can only
be arrived at by valuing the opening stock and
closing stock at cost price excluding overhead
expenses. ITO was directed to re-determine the
value of the opening stock at cost price after
excluding al overheads.

The matter wasfurther taken up to High Court. The
High Court barred itself from commenting upon
whether themethod adopted for valuing theclosing
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stock wasin accordancewith law and/or accounting
practice. But it noted that the change has to be
effected by adopting the new method for valuing
the closing stock which will, inits turn, become
the value of the opening stock of the next year. If,
instead, a procedure is adopted for changing the
value of the opening stock, it will lead to achain
reactionofchangesforallthepreviousyears.The
court held that the direction of Tribunal was, thus,
not justified.

The decision of Andhra Pradesh High Court in
the case of CITVs. Mopeds|India Ltd.[1988] 173
ITR347isalsorelevant totheissue. The assessee
wasvaluingitsclosing stock, inthe past years, by
what isknown asthe “total cost” method. In this
method, proportionate overheadsfor adminigtrative
expenses, selling expenses and interest in stock
val uation weretaken into account.

Whilevaluing the closing stock for the assessment
year under consideration, the assessee found the
earlier system to be somewhat unscientific and
problematic and, therefore, switched ontowhat is
recognised as the “works cost” system where
adminidrative overheadsare not taken into account.
The assessee explained that the change was made
for bona fide purposes and it was to replace a
somewhat unscientific method of valuation by a
more scientific and recogni sed method of closing
stock valuation. The ITO did not accept the
explanation of the assessee. Hevalued the closing
stock onthebasisadopted inthe past year and made
an addition of the difference in the value of the
closing stock.

TheHigh Court noted that “ In theface of thefinding
that the change adopted by the assessee was for
bona fide purpose and was not actuated by
consideration to reduceincomefor theincome-tax
purpose, therevenuehasno right tointerferewith
the changein the method of valuation of theclosing
stock.” There was no suggestion made to change
the opening stock accordingly.

Whereaparticular method iscons stently followed,
itisnecessarily to be accepted asheld in Wallace

Controversies

Flour MillsCo. Ltd v. Collector of Central Excise
[1990] 186 ITR 441 (SC). Similar view has been
taken for Income Tax purposein Caprihansindial
Ltdv. Prakash Chandra [2002] 256 ITR
721(Bombay) following thedecisioninHindustan
Lever Ltd. V. V.K.Pamdey, ft. CIT[2001] 251 ITR
209 (Bombay) and CIT v. Sant Ram Mangat Ram
[2005] 2751TR 312 (P&H). It However, does not
mean that there cannot beany changein themethod
so asto adopt this method, because the changeto
such method, if consistently followed thereafter,
should be acceptable as decided in CIT v.
Anmrithalakshmi [2008] 300 ITR78.

Let merefer to the principleslaid downinthecase
of CIT vs. ChainrupSampatram's24 I TR481 (SC):

“If theAssessing Officer isof theview that the profit
could not be properly deducted from the accounts
mai ntained, he can apply the provisionsof section
145 of the Act. In the present case, the method
adopted by the assesseeisto va uethe closing stock
at themarket valueirrespective of thefact whether
themarket value of sock at therelevant timeismore
than the cost val ue of the stock, which necessarily
results in imaginary or notional profits to the
assessee which hehasnot actualy received. Infact
such notional imaginary profits cannot betaxed. It
isawell settled principleasheld in Sr Kikabhai

Premchand v. CIT [1953] 24 ITR 506 (SC), the
Congtitution Bench Judgement that the firm cannot
makeaprofit out of itself. Thetransactionwhichis
not a business transaction and does not derive
immediate pecuniary gain isnot subject to tax. In
the present case by showing the market value of
closing stock the assessee has earned potential
profitsout of itself in asmuch asthe stock-in-trade
remained with the assessee at the closing of the
accounting year. Secondly, putting the stock at the
market value does not and cannot bring any real
profit which is necessary for taxing the income
under theAct asisheldin ChainrupSampatramv.
CIT[1953] 24 ITR 481 (SC) and CIT v. Hind
CongtructionsLtd. [1972] 831TR211 (SC). Thirdly,
itisasettled principleto income-tax law that it is
the real income, which is taxable under the Act.
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This proposition was enunciated in CIT v. Birla
Gwalior (P) Ltd [1973] 89 ITR 266 (SC), which
was pronounced in CIT v. ShoorjiVallabhdas and
Co.[1962] 46 ITR144 (SC).”

Summation:

It can be well established that thereis no need to
change the valuation of opening stock for theyear
when thereischangeinvalueof closing stock due
to achangein the method of valuation.

However, when there is a mistake in valuing the
opening and closing stock, both thevaluesneed to
be recomputed and not only one. It also remainsa
fact that when any adjustment isrequired to be made
by a statute (as for example section 145A of the
Act), effect tothe same should be givenirrespective
of any consequenceson the computation of income
for tax purposes.

The High Court in the case of Melmould
Corporationv. CIT[1993] 202 ITR789 (Bombay
High Court)relied upon the booklet titled Valuation
of Stock and Work-in-Progress- Normaly Accepted
Accounting Principles brought out by the Indian
Merchant’s Chamber Economic Research and
Training Foundation, which may usefully be
attracted here:

“2. Where changefromonevalid basisto another
valid as is accepted, certain consequences
normally follow. The opening stock of base
year of changeisvalued on samebasisasthe
closgng stock. Whether the changeisto ahigher
level or toalower level, the Revenue normally
does not seek to revisethevaluation of earlier
years. It neither seeks to raise additional
assessments, nor doesit admit relief under the
“error or mistake” provision.

3. Itisnot possibleto definewith precision what
amounts to a change of basis. It is a
convenience, both to tax payers and to the
Revenue, not to regard every change in the
valuation as a change of basis. In particular,
the Revenue encouragestheview that change
involves no more than a greater degree of

accuracy, or arefinement, should not betreated
asachange of basis, whether changeresultsin
ahigher or lower valuation. In such casesthe
new changevaluation isapplied at the end of
the year without amendment of the opening
value”

The recent decision of the High Court in CIT v.
Modern Terry Towels Ltd. [2013] 357 ITR 750
(Bombay) recognizesthe principlerepeatedly laid
down by the Courts asto why there should be no
difficulty in accepting the opening stock figureas
an anchor for future computation not only on
principle, but al so on practical consideration. The
extract at Page 757-759 of thisjudgement readsas
under :

“ReQuestion (¢): Therespondent assesseehasbeen
regularly following amethod of valuingitsclosing
stock on thebasisof net realizablevaue. However,
during the period relevant to the assessment year
1997-98, the respondent changed the method of
valuation of its closing stock form net realizable
value to the cost or market value, whichever is
lower. As a consequence of the change in the
method of valuating closing stock the val uation of
closing stock went down by Rs. 6.147 Crores. The
Assessing Officer did not accept the explanation
offered by the respondent assessee for changein
the method of valuing the Closing Stoc, viz.,
accounting standard AS-2 required the closing stock
to bevalued at cost or market value, whichever is
lower. However, theA ssess ng Officer held that the
change in method of valuation has been effected
with an intention to evade tax and approximately
Rs. 6.17 crores was added back to the declared
income of the respondent assessee.

The CIT (Appeals) allowed the respondent
assessee’sappedl. It washeld that the changeinthe
method of valuing closing stock was not done to
undervalue the profit and there was no malafide
intention on the part of the respondent assessee.
Consequently, theAssessing Officer wasdirected
to del etethe addition of Rs. 6.17 Crores on account
of valuation of closing stock.

526 @ Ahmedabad Chartered Accountants Journal | December, 2014



TheTribunal upheld thefinding the Commissioner
(Appeals). The Tribunal held that in view of the
provisions of the Companies Act the respondent
assesseeisobliged to comply with theaccounting
standards issued by the Institute of Chartered
Accountants Of India. The accounting standard
issued by theIngtitute of Chartered Accountants Of
Indiamadeit mandatory that theinventoriesshould
bevalued at lower of costsor net realizablevalue.
The Tribunal aso recorded the fact that for the
earlier assessment year 1996-97 the auditors had
menti oned the fact that the respondent assessee had
not followed the accounting standard AS-2. Inthe
circumstances, the change in the method of
valuation of stock was because of a statutory
requirement and could not be branded malafide.
The contention of the Revenuethat the changein
themethod of valuation of closing sock would result
indigtortion of theprofit earned asthe opening stock
has not been disturbed was also negatived by the
Tribunal in view of thefact that there wasabona
fide reason for changein the valuation of closing
stock.”

L et me now refer to the decision of their lordships
of Madras High Court in the case of CIT vs.
CarborandumUniversal. The Madras High Court
held asunder:

“Themain contentionif theRevenueinthiscaseis
that the change in the method of valuation of the
stock should be applied both to the opening stock
aswell asclosing stock, which aonewill indicate
thetrueor real profitsashasbeen heldin CIT vs.
The Ahmedabad New Cotton Mills Co. [1929] 4
ITC 245 (PC), and that isnot open to the assessee
to apply the new method to the closing stock alone
without reference to the opening stock. Thus,
according to thelearned counsel for the Revenue,
whatever be the method of valuation adopted by
the assesseeit should beapplied to both the opening
and closing stock, asotherwiseit will giveadistorted
picture of the assessee’s income. The Tribunal’s
reasoning for rejection the contention of the
Revenue is that so far as the first year when the
changesintroduced isconcerned, thereisbound to

Controversies

beadlight distortionin the profits but that will get
adjusted in course of time as the new method of
valuation of stock is going to be applied on a
permanent basisyear after year.”

Before concluding, it would be useful to refer to
the Compendium of Opinion of ICAI Vo. XXI,
wherein theissueasto whether opening inventories
and closnginventoriesshould beva ued onthesame
basis as was considered by the expert advisory
committee. Initsopinion quoted at page no. , the
committee has stated asfollows:

“15. Onthebasisof the above, the committeeisof
thefollowing opinion ontheissueraised:

(@ Under thefactsand circumstancesof the query,
the value of the opening inventories is not
required to be changed. However, since the
valueof closinginventoriesshould includethe
amount of provison for exciseduty, the opening
and closing inventories would not be valued
onthe samebasi sfor the purposeof quantifying
theimpact of the profit\lossfor theyear. Since
the value of the opening inventories is not
required to be changed, the question of
disclosure asaprior period item or changein
accounting policy with regard to such
inventoriesdoesnot arise.”

Finaly it issubmitted that whenever changeinthe
method of valuation of closing stock is made by
the assesse which is bonafide and which isto be
appliedin future aswell, the method of valuation
of closing stock isnot required to be changed.

However, when method of val uation of closing sock
isimposed on assesse as was done in the case of
Commissioner of Income-tax Vs. British Paints
India Ltd.[1991] 188 ITR 44, then method of
valuation of opening stock is required to be
changed.

ooo
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Recent decisions on interpretation of
provisions of S.45(4) of thelncome Tax Act,
1961.

ACIT vs. Arbuda Estate Corporation (Tax
Appeal No. 1152 of 2010) (Gujarat High Court)

1.0

2.0

21

22

Therevenue hasfiled thisappeal challenging
thejudgment of the Tribunal dated 20.11.2009
raising following question for consideration.

“Whether on thefactsand in thecircumstances
of the case, the tribunal wasright in law in
ddeting theaddition of Rs.1,79,49,012/- made
by theA.O. being long term capital gain u/s.
45 of thel.T. Act, even though the assessee’s
caseclearly fallswithin theambit of provisons
of section 45(4) of the Income Tax Act, since
the assessee firm has distributed the
reval uation reserveto theexisting and retiring
partnersduring the year under consideration?”’

The facts of the case in brief are stated as
follow:

Theassesseeisapartnership firm. During the
previous year relevant to assessment year
1998-99, the assessee had reval ued its capital
assets and the total amount of Rs. 1,79, 49,
012/-. On the basis of such revaluation, the
assetswastaken in the revaluation reserved
account and it was distributed amongst
partnersinthefollowing manner.

XXX...

The assess ng officer wasof the opinion that
inview of the provisionscontainedin section
45 read with section 2(47) of the Income Tax
Act, the assessee firm had to pay tax on the
said amount of Rs.1,79,49,012/- by way of
capital gains. The assessee approached CIT
(Appeals). The CIT (Appeals) deleted the
additions made by the assessing officer. The
revenue therefore approached the tribunal.

3.0

The Tribunal confirmed the order passed by
the CIT (Appeals). Hence, the present appeal .

The Tribunal in its judgment noted that sub-
section (4) of section45refersto‘ capital assets
and not to the appreciated market value of the
capital assets which is taken to revaluation
reserved account. The Tribunal observed that
therehasto bedistribution of the* capitd assets
ingpecieinorder to attract the said sub-section.
Inthe present case, there was no distribution of
capital assets TheTribunal further observed that
theland and building continued to remainwith
thefirmeven after thecrediting of thereva uation
reserveto the capital accountsof the partners.
There wasthus no distribution of any capital
assets. Itisonly that appreciationinthemarket
valueof theland and building otherwi se created
to areva uation reserve account and wasthen
tranderred tothepartners’ capital account. The
Tribunal, therefore, concluded asunder:

“What actually happens when an asset is
revalued on the basis of the current market
valueisthat the asset account isdebited with
theincreasein the value and the revaluation
reserve account iscredited. The asset aswell
astheappreciationinitsmarket value belong
to the partners since under the law of
partnership the firm is only a compendious
nameto describethe partnersand they arethe
real ownersof the assetsbel onging to thefirm.
When the appreciated value of the asset is
credited to the account of the partner he only
getshisshareintheassetswhich heisentitled
to in law. The position however would be
different under section 45(4) when a capital
asset in specieisgivento the partner by 7 way
of distribution on dissolution or otherwise
becausetheAct treatsthefirm and the partners
asdifferent taxableentities”
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4.0

Having heard learned counsd for the revenue
and having perused the documentson record,
we are of the opinion that the Tribunal
committed no error. Section 45(4) of theAct
which readsasunder:

XXX...

5.0

6.0

What sub-section (4) of Section 45 seeksto
bring within thetax net inthe form of capital
gain is the profit or gains arising from the
transfer of acapita asset by way of distribution
of capital assetson thedissolution of afirmor
other association of persons or body of
individuasor otherwise. In the present case,
there was neither dissolution of the firm nor
therewas any distribution of capital assetson
such dissolution or otherwise. The Tribunal
correctly examined the position by holding
that all that was donewasthat the assetswere
revalued on the current market value and the
resultant increase was brought in the
reva uation reserve account of the partnership.
Sincethepartnersheldthe property jointly in
specified shares, in proportion to the shares
therevalued assetsand the val ue thereof was
distributed in the different accounts.

Wearein agreement with the Tribunal that in
such circumstancestherewasno applicability
of sub-section (4) of section 45 of theIncome
Tax Act, 1961.

XXX...

CIT vs. Karnataka Agro Chemicals [49
taxmann.com 324 (K arnataka)]

XXX...

2.

Inthe course of assessment proceedings, the
ng Officer noticed that the assesseefirm
had created and self-generated assets in the
form of goodwill of businessto an extent of
Rs.7,59,28,000/- and transferred it to the
current accounts of the four partners
proportionately consequent to reconstitution
of assessee firm. The assessing authority felt
that thisgood-will ischargeableto tax under
the head “capital gains’ and accordingly,
brought it totax as“long term capital gains’.

XXX...

Insofar asgoodwill isconcerned, theremand
report showed that thereisnotransfer invol ved
within the terms of Section 45 and Section
2(47) of theIncome Tax Act. It isthe case of
revaluation of assestsand the goodwill was
carriedin the balance sheet of thefirm. There
were no transfer of any assets by the firmto
theretiring partners. No assetswere all otted
to the retiring partners. The accounts of the
retiring partners were settled by actual
payment of sums due to them. Therefore, it
held that thereis no transfer and in view of
Circular of CBDT notional transfer cannot be
subjected to taxation and therefore an order
for deduction of Rs.7,59,28,000/- was made
and accordingly, the appeal was allowed.
Aggrieved by the said order, the revenue
preferred an apped totheTribunal .

XXX...

Insofar as addition on account of goodwill is
concerned, when the Appellate Authority
accepted the contention of the assessee during
the remand proceedings that there was no
transfer of goodwill, Section 45(4) is not
attracted and accordingly, it found no ground
to entertain the appea . Aggrieved by the said
order, the present appeal isfiled.

The learned Senior Counsel appearing for
revenue assailing the impugned order fairly
conceded that the finding of the Appellate
Authority insofar as unexplained cash credit
of Rs.40,00,000/- isreflected in the accounts
and properly explained and no grievance can
be had on that account. Insofar asthetransfer
of goodwill which resulted in capital gainsis
concerned, he submitted oncethe goodwill is
valued and it isproportionately distributed to
four partners, when two partners paid the
consideration while the other two partners
walked out of the partnership firmafter taking.
the cons deration for the goodwill which was
credited to their account, it constitutes a
transfer. He relied on the judgment of the
Bombay High Court wherein while
interpreting Section 45(4) of the Act it has
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explained the meaning of the word
“otherwisg’. Therefore, hesubmitsthat it falls
under the category of “otherwise” and the
appellate authorities were not justified in
interfering with the order passed by the
assessing authority.

Per contra, thelearned counsel appearing for
the assessee submitted that the condition
precedent for attracting Section 45 is there
should betransfer of asset. Intheinstant case,
admittedly the retiring partnerstook money
and walked out of the partnership firm. No
asset much less capital asset wastransferred
intheir favour. Therefore, Section 45isnot at
all attracted much less Section 45(4) of the
Act. Therefore, he submits that the order
pased by the authorities, cannot befound fault
with.

From the aforesaid facts and the rival
contentions, it is clear that the assets of the
partnership wasrevalued and for thefirst time
they valued thegoodwill at Rs.7,59,28,000/-
. Thereafter it was credited to thefour partners
in accordance with the profit sharing ratio.
Two of the partnersretired. They have been
paid actual amount dueto themin the books
of the partnership firm. The goodwill
continued with the firm. No portion of the
goodwill istransferred to theretiring partners.
Therefore, rightly inthe remand report it had
been stated that there is no transfer of the
capital asset. If thereisno transfer of capital
asset, Section 45(4) is not attracted. In fact
the Full Bench of thisCourt whileinterpreting
Section 45(4) of the Act after reviewing the
caselaw on the point hasheld asunder:—

“Sub-Section (4) of Section 45 dealswith a
distribution of capital assetsonthedissolution
of afirm or other association of persons or
body of individuals or otherwise. If in the
course of such distribution of capital asset
thereisatransfer of acapital asset by thefirm
infavour of aperson and it resultsin profits
or gainstothefirm, thenthesaid profit or gains
shall be chargeable to tax asincome of the

Judicial Analysis

firm and again for computing such income,
Section 48isattracted. In other words, in the
process of adissolution of afirm, if acapital
assetsistransferred to apartner which results
in profits or gains, then that income is
chargeable at the handsof the firmunder this
provision. In order to attract sub-section (4)
of section 45, the condition precedent is,

(1) thereshould beadistribution of capital
assetsof afirm;

(2) suchdistribution should resultin transfer
of acapital asset by firmin favour of the
partner;

(3) on account of the transfer there should
be a profit or gain derived by the firm;
and

(4) suchdigribution should beondissolution
of thefirm or otherwise.”

Thereafter, it has proceeded to hold that to
attract Section 45(4) there should betransfer
of capital asset from the firmto theretiring
partners, by which the firm ceasesto haveany
right in the property whichis so transferred.
In other words, the right to property should
stand extinguished and the retiring partners
should acquire absolutetitleto the property.

In the instant case, the partnership firm did
not transfer any right in the capital asset much
less the goodwill in favour of the retiring
partners. The partnership firm did not cease
to hold the property. Consequently, itsright
to the property is not extinguished. On the
other hand, theretiring partnersdid not acquire
any right in the property as no property was
transferred in their favour. Inthat view of the
matter, we do not seeany merit inthisappeal.
No substantial questions of law do arise for
considerationinthisappeal.

XXX...

CIT vs. Dynamic Enterprises [359 ITR 83
(Karnataka)(FB)]

XXX...
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23.

24,

25.

Sub-section (4) of Section 45 deals with a
distribution of capital assetsonthedissolution
of afirm or other association of persons or
body of individuals or otherwise. If in the
course of such distribution of capital asset
thereisatransfer of acapital asset by thefirm
infavour of aperson and it resultsin profits
or gains to the firm, then the said profits or
gainsshall bechargeableto tax asincome of
thefirm and again for computing such income,
Section 48isattracted. In other words, in the
process of adissolution of afirm, if acapital
asset istransferred to a partner which results
in profits or gains, then that income is
chargeable at the handsof the firmunder this
provision. In order to attract sub-section (4)
of Section 45, the condition precedent is

(1) Thereshould beadistribution of capital
assetsof afirm;

(2) Suchdistributionshouldresultintransfer
of acapital asset by firmin favour of the
partner; and

(3) Onaccount of thetransfer there should
beaprofit or gain derived by thefirm.

(4) Such distribution should be on
dissolution of thefirm or otherwise.

Therefore, in order to attract Section 45(4) of
theAct, the capital asset of thefirm should be
transferred in favour of apartner, resultingin
firm ceasingto have any interest inthecapital
asset transferred and the partners should
acquireexclusiveinterest in the capital asset.
In other words, theinterest thefirm hasinthe
capital asset should be extinguished and the
partnersinwhosefavour thetransfer ismade
should acquire that interest. Then only the
profitsor gainsarising from such transfer is
liableto tax under Section 45(4) of theAct.

In the instant case, the partnership firm had
purchased the property under aregistered sale
deed in the name of the firm. The property
did not stand in the name of any individual
partners. No individual partnersbrought that
capital asset as capital contribution into the

26.

firm. Five partnersbrought in cash by way of
capital when the firm was reconstituted on
28.04.1993. Nearly a year thereafter on
01.04.1994 by way of retirement, the
erstwhilethree partnerstook their shareinthe
partnership asset and went out of the
partnership. After the retirement of three
partners, the partnership continued to exist and
the businesswas carried on by theremaining
five partners. Therewasno dissol ution of the
firmor at any rate therewasno distribution of
capital asset on 01.04.1994 when three
partners retired from the partnership firm.
What wasgivento theretiring partnersiscash
representing the value of their share in the
partnership. No capital asset wastransferred
on the date of retirement under the deed of
retirement deed dated 01.04.1994. In the
absence of distribution of capital assetandin
theabsence of transfer of capital assetinfavour
of theretiring partners, no profit or gain arose
in the hands of the partnership firm.
Therefore, the question of the firm being
assessed under Section 45 (4) and charging
themtax for the profitsor gainswhich did not
accrueto them would not arise.

It was contended on beha f of therevenuethat
fiveincoming partnersbrought money into the
firm. Threeerswhilepartnerswho retired from
the partners on 01.04.1994 took money and
|eft the property to theincoming partners. Itis
adevice adopted by these partnersin order to
evade payment of profitsor gains. Asrightly
held by thisCourt in GurunathsTalkies case
(supra) itistaxable. Thisargument proceeds
on the premise that the immovable property
bel ongsto the erstwhile partnersand that after
theretirement theerstwhile partnershavetaken
cash and given the property to the incoming
partners. The property belongs to the
partnership firm. It did not belong to the
partners. The partnersonly had ashareinthe
partnership asset. Whenthefivepartnerscame
into the partnership and brought cash by way
of capital contribution to the extent of their
contribution, they were entitled to the
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27.

28.

proportionate share in the interest in the
partnership firm. When the retiring partners
took cash and retired, they were not
relinquishing their interest in theimmovable
property. What they relinquished istheir share
in the partnership. Therefore, there is no
transfer of acapita asset, as such, no capital
gainsor profit arisesinthefactsof thiscase. In
that view of the matter, Section 45(4) has no
applicationtothefactsof thiscase.

In Gurunath Talkies' case (supra), the
Division Bench of this Court followed the
judgment of the Bombay High Court in the
case CITv. ANN. Naik Associates[2004] 265
ITR 346/136 Taxman 107 (Bom.). In A.N.
Naik Associates’ case (supra), the asset of the
partnership firmwastransferred to aretiring
partner by way of a deed of retirement. A
memorandum of family settlement wasentered
into and the business of thosefirmsas set out
therein wasdistributed in termsof thefamily
settlement as the party desired that various
matters consisting the business and assets
thereto bedivided separatel y and partitioned.
Theterm hasal so provided that such of those
assetsor liabilitiesbelonging to or duefrom
any of thefirmsallotted, the partiestheretoin
the schedule annexed shall betransferred or
assigned irrevocably and possession made
over and all such documents, deeds,
declarations, affidavits, petitions, |ettersand
alikeasarereasonably required by the party
entitled to such transfer would be effected. It
is based on this document and subsequent
deeds of retirement of partnership that the
order of assessment was made holding that
the assesseesareliablefor tax on capitd gains.

Inthat context, the Bombay High Court held
that when the assets of the partnership is
transferred to aretiring partner, the partnership
which is assessable to tax ceases to have a
right or its right in the property stands
extinguished infavour of the partner towhom
itistransferred. If so read, it will further the
object and the purpose and intent of the
amendment of Section 45. Oncethat be the

29.

30.

Judicial Analysis

case, thetransfer of assets of the partnership
to the retiring partners would amount to the
transfer of cgpital assetsinthenature of capital
gainsand businessprofitswhichischargeable
to tax under Section 45(4) of the Income Tax
Act. In that context, it was held the word
“otherwise” takes into its sweep not only
casesof dissolution but also casesof subsisting
partners of apartnership, transferring assets
in favour of a retiring partner. It isin this
context the Bombay High Court held that
Section 45(4) was attracted. Therefore, to
attract Section 45(4) there should beatransfer
of acapital asset fromthefirmtotheretiring
partners, by which the firms ceases to have
any right in the property which is so
transferred. In other words, its right to the
property should stand extinguished and the
retiring partnersacquires absol utetitleto the
property.

In the instant case, the partnership firm did
not transfer any right in the capital asset in
favour of theretiring partner. The partnership
firm did not cease to hold the property and
consequently, itsright to the property isnot
extinguished. Conversely, theretiring partner
did not acquireany right in theproperty asno
property wastransferred in their favour. The
Division Bench in Gurunath Talkies' case
(supra) did not appreciate thisdistinguishing
factor and by wrong application of the law
laid down by the Bombay High Court held
the assesseein that caseisalso liableto pay
capital gains tax under Section 45(4).
Therefore, the said judgment does not lay
down the correct law.

Wewouldliketo add that severd other aspects
of Section 45(4) wasaddressed in the course
of the arguments by both sideswhich are not
relevant to adjudicatethe present issue, asin
the present case there is no distribution of
assets and hence, one of the condition
precedent for invoking Section 45(4) doesnot
exist and hence Section 45(4) isnot attracted
to thefactsof thiscase.

ooo
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Theissue of Equity Sharesto non-resident parent
company has alwaysbeen ahotbed for controversy
under Indian transfer pricing (TP) regulations. The
scope of international transaction as widened by
the Finance Act, 2012 w.r.e.f. 01.04.02 includes
even capital financing and businessrestructuring
or re-organisation.

Since then the transfer pricing provisions have
remained a lucrative area to increase the tax
revenues for the Government. There have been
instances where the tax authorities have adopted
aggressive approach and this has led to
determination of huge transfer pricing
adjustments.Asper theannual report and statistics
released by Ministry of Finance recently, TP
adjustmentsin cases which underwent TP audits
increased exponentially inlast two yearsi.e. INR
700 billionin FY 2012-13and INR 596 billionin
FY 2013-14 fromINR 445 billionin FY 2011-12.

A dragticincreasein the amount of TPadjustments
isattributable to TP disputesrelated to pricing of
transactionsinvolving share capital infusion.

Recently, Bombay High Court in the case of
Vodafone India Services Private Limited has
provided relief to thetaxpayer. Further asper media
reports the Attorney General of India has also
advised the government not to file Special Leave
Petition (*SLP) inthe Hon'bleApex Court against
the order of the Hon’ ble Bombay High Court. This
hasled to the hopesthat thelong | asting controversy
will now end soon.

Itisclear fromthejudgment that thejudiciary system
isunhappy and disappointed at the approach of the
Income Tax Department at an attempt to tax a
perceived short fall in capital receipt whichitself is
not taxable under theAct.

In the present article, we have analysed the recent
judgment of Hon’ ble Bombay High Court in the
caseof Vodafonelndia ServicesPrivateL td* (dso
known as VVodafone V), which has dealt withthe
implicationsof issuing sharesto theAE under Indian
transfer pricing provisions. Theruling surely comes
asamorale booster for investors' confidence; and
alsoimproving theoverall image of the Indian tax
system.

Background

Vodafone India Services Private Limited
(“VISPL™), awholly owned subsidiaryof Vodafone
Tele-Services (India) Holdings Ltd. (*Vodafone
Mauritius”), issued 289,224 equity shares of face
value of INR 10 each ata premium of INR 8,509
per sharein August 2008. The FMV of theissueof
equity shares was determinedby VISPL in
accordance with the methodol ogy prescribed for
capital issues by the Central Government under
FEMA and was also reported in the 3CEB as an
international transaction. Further, Form 3CEB aso
contai ned anotetating that thistransactionwasonly
reported as a matter of abundant caution and did
not affect theincome of VISPL.

Strictly speaking, TP provisionsought not to apply
on transactionsinvolving capital receipt and which
don’'t have a bearing on the taxable income of a
taxpayer. The Indian Income tax laws definesthe
term‘international transaction’ as a transaction
between two or moreAEs, either or both ofwhom
arenon-residents, in the nature of purchase, sale or
lease of tangible or intangible property, or provision
of services, or lending or borrowing money, or any
other transaction having a bearing on theprofits,
income, losses or assets of such enterprises. Thus,
atransaction having abearing on the profits,income,
losses or assets is an important pre-condition for
attracting the application of TP provisions.
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Sincethetransaction involving issuance of shares
by an Indian subsidiary to itsforeign shareholder
on account of capital infusion doesnot giveriseto
any incomein the hands of the Indian subsidiary,
the same ought not be subject to TP provisions, as
the entire exercise of determination of the arm’s
length price in such case would be an academic
exerciseonly.

However, thetransfer pricing officer ( TPO’) issued
a show—cause notice to VISPL as to why
cong derationfor such issue of sharesshould not be
computed having regard tothe Arm’s Length
Price("fALP). VISPL contendedin all itsresponses
that the IndianTP provisionsare not applicableto
theissue of equity sharesand thenoticewaswithout
juridiction of the TPO.

Issue

The TPO proceeded to compute the ALP ofthe
share issue transaction statingthat the Assessing
Officer (‘AO’) would determine whether any
income had arisen or been affected by the
international transaction and accordingly, enhanced
the value of each shareto INR 53,775. The TPO
treated the difference in the value of shares as
income of VISPL. Further, the TPO made a
“secondary adjustment” by treating the short receipt
of consideration for issue of shares as a deemed
loan by the Tax payer to its AE and charged a
notional interest of 13.5% for six months.
Accordingly, aTP adjustment of INR 13.97 billion
(approx. US$ 232.88 million) wasdetermined. The
AO confirmed the position adopted by the TPOIin
itsdraft assessment order without dealing with the
Tax payer’sprincipal contention that the Indian TP
provisionswould not gpply to issuesof equity shares
toAEs.

VISPL further filed an appeal before the Dispute
Resolution Panel (‘DRP). However, the DRP
upheld the adjustment determined by the Tax
Authoritiesand held that the short-fall inthereceipt
of the premium is income arising from issue of
sharesand also held that the AO hasjurisdictionto

International Taxation

invoke Indian TP provisions. The Taxpayer filed
awrit petition with the Bombay HC challenging the
TPadjustment.

Argumentsof the Assessee

(i) Chapter X of theAct will not apply astheissue
of equity sharesby thePetitioner toitsholding
company doesnot giveriseto any income;

(i) Chapter X of the Act will not apply as no
expenditure is incurred that impacts
computation of thetaxableincome;

(i) Chapter X of theAct will not apply asissue of
sharesistransaction on capital account and thus
doesnot impact computation of income; and

(iv) Other issues raised were with regard to no
jurisdictionto split asingletransaction of issue
of shares into issue of shares and grant of
financial accommodation. This re-
characterizing/re-classifying a business
transactionisnot permitted.

Contentionsof theTax Authorities

(i) Chapter X of theActisaseparate codeby itself
and the differencein valuation between ALP
and the contract/transaction price would give
risetoincome;

(i) Income asdefinedin Section 2(24) of theAct
isinclusivedefinition and it doesnot prohibit
taxing capital receiptsasincome;

(iif) The forgoing of premium on the part of the
assessee amounts to extinguishment/
relinquishment of aright to receivefair market
value. Therefore, the issue of shares is a
transfer within the meaning of Section 2(47)
of theAct; and

(iv) The meaning of International Transaction as
givenin clauses(c) and (€) of the Explanation
(i) to Section 92B of the Act would include
within its scope even capital account
transaction.
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Ruling of theBombay High Court

Interpretation of the term “income” and
applicability of TP provisions

The HC held that “income” arising from an
internationa transactionisacondition precedent
for application of TP provisions. While
interpreting the term “income,” the HC held
that the Act definestheterm “‘income” in an
inclusive manner. Income, in its normal
meaning, will notinclude capital recei ptsunless
itisso specified. Theamountsreceived onissue
of share capital including the premium are
oncapital account.

Inthiscase, what isbeing sought to betaxedis
capital not received from anon-resident i.e.,
premium allegedly not received on application
of ALP. Therefore, due to the absent express
legislation, no amount received, accrued or
arisingon capital account transactions canbe
subjected to tax as“income.”

The HC further held that the transaction on
capital account or on account of restructuring
would become taxableto the extent itimpacts
incomei.e., under reporting of interest received
or over reporting of interest paid or claiming of
depreciation. It isthat income whichisto be
determined havingregard tothe ALPanditis
not atax onthe capital receipts. Inany caseithe
entire exerciseof taxing theamountsallegedly
not received as share premium fails, asno tax
is charged on the amount received asshare
premium. The TP provisions are invoked to
ensure that the transaction is taxed only on
working out the income after arriving at
theAL P of thetransaction. Thisisonly toensure
that there is no manipulation of prices/
consideration between AEs. Hence, theentire
consideration received would not be asubject
matter of taxation.

Inview of the above, the HC found substance
inVISPL'scasethat neither the capital receipts
received by the assessee on issue of equity

sharesto itSAE nor the shortfall between the
alleged FMV of itsequity sharesand theissue
price ofthe equity shares can be considered as
income within the meaning of the expression
asdefined intheAct and hence not subject to
TPprovisionsinIndia. TheHC also held that
the reasoning that if the ALP were received,
the assessee would be able to invest the same
and earn income, proceedson ameresurmise/
assumption and that thiscannot be the basi s of
taxation.

Interpretation of Section 92(2)

Section 92(2) of theAct dealswith asituation
where two or more AEs enter into an
arrangement whereby they areto receiveany
benefit, service or facility then the allocation,
apportionment or contribution of the
corresponding cost or expenditure is to be
determined for each AE based on ALP. It is
generaly understood that thissectionismeant
to cover casesof cogt sharing arrangementsand/
or cost contribution arrangements. The Income
Tax Department relied on this section of the
codeto arguethat differencesbetweentheALP
andthe price charged for issue ofsharesisthe
benefit conferred upon the holding company.
Thus, the passing of the benefit to theholding
company is the cost to the Taxpayer, which
should be taxed.

The HC regjected the submission of the Tax
Authoritiesand held that ignoring wordsin a
statuteto achieve apredetermined objectiveis
not permissible and the same would amount to
redrafting thelegidation, whichisbeyond the
jurisdiction of the Courts.

Section 92(2) would have no application in
cases like the presentone, where there is no
occasionto alocate, apportion or contributeany
cost and/or expenses between the assesseeand
itsAE.

Interpretation of TP provisions
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The HC rejected the contention of the Tax
Authoritiesthat in view of the TP provisions,
notional incomeisto betaxed and rea income
isnot relevant. The HC held that the entire
exercise of determining the ALP is only to
arrive at thereal incomeearned. TheHC held
that the TPprovisionslaid outintheAct arein
the nature of machinery or computational
provisionsto arrive at the AL P of atransaction
between AEs. Even income arising from
international transactions between AES must
satisfy the test of “income” under the Act
andmust find its home under one ofthe
charging provisions. It is a re-computation
exercise to be carried out only when income
arises in case of an international transaction
between AEs. It does not warrant re-
computation of aconsideration received/given
on capital account except in cases of interest
paid/received on loans taken/given,
depreciation taken on machinery, etc.

Thus, intheabsence of acharging provisonto
tax issue of shares at a premiumto a non-
resident, the occasion to invoke the
computational TP provisions does not arise.
Further, given theinclusion of issue of shares,
by acompany to another resident, at apricein
excessof FMV in the definition of “income”
under the Act, the HC noted that, there is
consciousintention of the Parliament to not tax
amountsreceived fromanon-resident for issue
of shares, asit would discourage capital inflow
from abroad.

For al the abovereasons, theHC held that in
the present facts, issue of sharesat apremium
by the Tax payer to its non-resident AE does
not give rise to any income from an admitted
international transaction and thus, Indian TP
provisionsare not applicablein such acase.

Vodafone |V followed in various cases

0 Shdl IndiaMarketsPrivate Limited?

International Taxation

Hon'ble Bombay HC inthe case of Shell India
MarketsPrivateLimited onthesimilarissue
of taxability of the receipt of the amountson
issue of share capital along with the share
premium followed the ratio laid down in
Vodafone V. The Hon' ble HC dismissed the
contention of the Department holding that the
issue on meritsstands covered by thedecision
of Vodafone IV and is binding on all the
authoritieswithinthe Statetill theHon' bleApex
Court takesadifferent view on thisissue.

Further, the counsdl for the Revenueplaced an
argument that since the assessee has not
disclosed theabovetransactionin Form 3CEB,
and hencetheamount received on issueof share
capital needs to be taxed.The Hon'ble HC
turned down the contention of the counsel of
the Revenue and held that mere non filing of
Form 3CEB would not givejurisdictionto the
Revenue to tax amount for which it does not
havejurisdictiontotax.

Conversion of CCD into equity shares-Equinox
BusinessParksPrivate Limited®

The assesseein this caseissued equity shares
and compulsory convertible debentures
(‘CCD’) to its non-resident AEs. The DRP
held that the shortfall on the issue of equity
sharesaswell astheissue of CCDsshould be
taxed in the hands of the assessee considering
as the receipt in the hands of the assessee.
Further, the revenue went a step further and
held that CCDsissued by the assesseewill be
convertedintofour equity sharesbeingavailable
to the holdersand hencethe CCDsarealsoin
the nature of equity sharesand accordingly the
issue of CCDs also needsto be benchmarked
to determinethe ALP. The assesseefiled awrit
petition before the Hon’ble Bombay HC
challenging the order of theDRP. TheHon'ble
HC alowed the petition of the assessee holding
that the decision of Vodafone IV squarely
appliesinthiscase and held that issue of equity
shares and CCDs cannot be considered as an
international transaction.
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o Conversion of Preference Shares into equity
shares-Leighton IndiaContractorsPvt. Ltd.*

The assesseein this caseissued equity shares
and convertible preference shares to its non-
resident AEs. The TPO whilepassing the draft
assessment order held that the shortfall onthe
issue of equity shares as well as the issue of
convertible preference shares should be taxed
inthe hands of the assessee considering asthe
receipt in the hands of the assessee. The
assesseefiled objection beforethe DRP against
the draft order and also filed a writ petition
before the Hon' ble Bombay HC against the
action of the TPO. The Hon’ ble Bombay HC
held that theissueis squarely covered by the
ruling of Vodafone 1V and accordingly no
income would arise in respect of issue of
equitysharesto non-resident share holder and
the convers on of preference sharesinto equity
sharesheld by the non-resident AEs.

Implications

Thelong lasting controversy regarding the transfer
pricing implications of issue of sharesto theAES
hasnow cometo arest.

The approach of the Tax Authoritiesin making TP
adjustments on transactions involving issue of
shares to AEs hasbeen one of the concerns
expressed by severa foreigninvestors.

In general, Indian TP provisions apply to income
arising from an international transaction. Even if
allotment of sharesisregarded asan international
transaction, as consideration received is not
regarded as income subject to tax, TP provisions
may not apply to such transactions.

Further, the HC ruling acknowledges that mere
reporting of an international transaction on abundant
caution would not make the sametaxableasthereis
no “income” arising from such international
transaction. The HC’sruling upholding thisview
may be welcomed by foreign investors as it is
expected to addressone of the TP challengesthey
werefacingin Indiain recent times.

This decision couldn’t have been timelier than
anticipated in light of the mgjor national initiative
Make in India, launched by the Hon'ble Prime
Minister Narendra Modi recently. ‘Make in
India initiative, which amsto transform Indiainto
aglobal manufacturing hub, requires significant
FDI inbuilding up best-in-class manufacturing
infrastructurein the country. An investor friendly
tax environment and certainty around the
administration of tax laws of country iscritical for
attracting billionsof dollarsof FDI in the country.
This decision reinforces the independence of the
Indian judiciary and sends a positive message to
investorsaround the globe. The ruling will benefit
multinationals which are facing similar transfer
pricing adjustments.

Further, the Attorney General’s advice (based on
media reports) to the Government for not
challenging the decision of Hon’ ble Bombay HC
before the Hon' ble Apex Court signifiesthat this
controversy will now cometo an end. Onecanonly
hope that wiser counsel will prevail and the
department asal so the Government will accept the
decision, issueacircular clarifying that except for
specific charging provisionscapital receiptsarenot
taxableand generally, usethisasan opportunity to
win/regainthefaith of Foreign and Indian taxpayers
and investors.

Footnotes:

1 Vodafone IndiaServices Private Ltd. v. Union
of India (50 taxmann.com 300)

2 Shell IndiaMarkets(P) Ltd. v.ACIT, LTU (51
taxmann.com 519)

3 Equinox Business Parks Pvt. Ltd. v. Union of
India& Ors. (W.P. 1273 of 2014)

4 Leighton India Contractors Pvt. Ltd. v. Union
of India&Ors. (W.P. 732 of 2014)
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Returnee NRI -
FEMA & Tax:

CA. Rajesh H. Dhruva
rajesh@femaonline.com

At long last take off the shoes ; hang the coat and
relax in arocking arm-chair - back in your home
towninIndiaisalmost every Non Resident Indian’s
[NRI s]longcherisheddreamwhichmoreoften
remainsadreamonly . It'sseldomthat NRIsleave
their comfort zones of friends , neighbors and
foreign land to settle back in India. However
developments in Infotech sector back home
hasbeeninstrumentalforgreatmanyNRI-techies

to take up assignments in Indian subsidiaries or
otherIndiancompaniesandreturntoIndiawhile
few courageousonesindeed retirein India.

Provisionsof Foreign Exchange Management Act,
1999 [FEMA] and Income tax Act, 1961 effect
Indian asalso overseas assetsand al so taxability of
incomes of these returning NRIs which are
discussed herein.

I. 1 Residential StatusUnder FEMA : The
Residential Status under FEMA is the
governing factor for NRIsasalso returning
NRIs.

2 Under FEMA, which has replaced the
Foreign Exchange Regulation Act, 1973
[FERA] with effect from 1% June, 2000,
an Indian citizen or a person of Indian
origin is defined as “a person Resident
outside India’[ PROI], popularly known
asa“Non-Resident Indian”.[NRI] when
such person leavesindiaor is permanently
residingoutside India for purpose of
employment, profession, vocation,
business or any other reasons. [ Section
2(v) r.t.w. Section 2(w) of FEMA "99]

3 Anoverseasresident Indian/ NRI issaid
tobe“aperson ResidentinIndia’ [ PRII ]
when such NRI returns to India for
permanent settlement, i.e. for taking up
employment or to commence business,

profession, vocation or any other reason
including retirement which indicates his
intention of settlement in India

.02 Thedefinitionincorporatesacondition for
such returnee NRI to be covered by the
definition of aResident in afinancia year
provided his stay in preceding financial
year exceeds 182 days. However these
part of definitionisin contradiction of most
of the requirements for areturnee NRI's
NRE/NRO bank accounts; Lifepolicies;
investment in Firms and Companies to
nameafew and henceto avoid ambiguity
it is advisable to treat a person who has
returned for settlement asa “Resident “
under FEMA since the date of his return
to India[ Section 2(w) r.t.w. Section 2(v)
of FEMA '99]

.03 AsFEMA regulationsrequire aReturnee
NRI to redesignate NRE account as
resident account or transfer balance to
Resident Foreign Currency Account [RFC)
immediately upon return to India for
settlement. Henceif the NRE accountsare
redesignated as Resident accounts, the
interest will of course be liable to tax in
India

.04 However if erroneously thereturnee NRI
has continued to hold NRE account intact
not redesignating the same as Resident
account technically he can claim
exemption of interest of such NRE account
as in all probability his stay in year
preceding the year of return would beless
than 181 days whereby he would not be
covered by thestrict definition of PRIl and
as such will continue to be defined as
PROI / NRI. But taking misadvantage of
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technicality can for sure create heat and
dust during assessment and hence should
not befollowed.

“A person of Indian origin” is defined as.”a
citizen of any country other than Pakistan or
Bangladesh, who, at any time, -

01. hasheld an Indian passport, or

02. himself or either of his parents or any of
hisgrandparentshavebeen citizensof India
or

03. is a spouse of an Indian citizen or is a
spouse of a person covered in 01 & 02
above.

[Regulation-2(xii) of Foreign Exchange
Management (Deposit)Regulations, 2000]

It may be noted that a returnee NRI will be
covered by the definition of Person Resident
inIndia[PRII] andwill betreated asaRes dent
irrespective of his citizenship or continued
overseasresidency statusor rights.

.02 As such if a US citizen or Green Card
Holder returns to India for taking up
employment or commence businesshewill
be a PRIl / Resident under FEMA
irrespective of the fact of his US
Citizenship or continuation of Green Card
/ US Residency.

. Residential Statusunder |.T. Act:

Under the Income-tax Act, 1961 [I.T.Act], an
individual’sResidential Satusisdetermined by
the number of days of his stay in India or
otherwise.

A person is “Resident” in a financial year
commencing from 1st April and ending on 31st
March, if such person’sstayinindia:

(i) totalsto182daysor moreinthefinancia
year or

(ii) totalsto 60 daysor morein thefinancial
year wedded with stay of 365 daysor more

2.

Returnee NRI - FEMA & Tax

in 4 years immediately preceding that
financial year. [Sec. 6(1) of I.T.Act]

In case of an NRI i.e. an overseas Indian this
number of 60 daysissubstituted by 182 days
and hence in case of an NRI only deciding
factor is stay of 182 days or morein a given
financial year. [ Exp. (b) to 1 to Sec. 6 of
|.T.Act]

A person who isaResident isfurther defined
to be“Resident but Not Ordinarily Resident - |
R but NOR] “ inafinancial year if -

(i) he has been “Non-Resident” in 9 out of
10financia yearsimmediately preceding
therelevant/current financial year, or

(i) hisstayinIndiatotalsto 729 daysor less
in 7 years immediately preceding the
relevant/current financial year. [ Sec. 6(6)
of I.T.Act]

THEREFORE a person defined as* Resident

“ inafinancial year will further be defined as”

Resident & Ordinarily Resident -(R& OR) “

if:

01. heisnot “ Non Resident “ in 9 out of 10
financid yearsimmediately preceding that
financia year, and also

02. hisstay inIndiatotalsto 730daysor more
in 7 years immediately preceding that
financial year. [ Sec. 6(6) of I.T.Act]

. .02 NOW THEREFORE areturnee NRI not

being covered by Exp. (b) to Sec. 6(1) of
thel.T.Act both the conditionsof Sec. 6(1)
for determiningresdentia statuswill apply
and need examination.Quite often
professionalsexaminereturnee NRI’sstay
exceeding 181 daysinyear of return only
and determine the status which is
erroneous. If such returnee NRI’s stay
exceeds59 daysintheyear of return and
364 daysinimmediately preceding 4 years
hewould be aResident under the . T.Act
intheyear of return and will be subject to
further scrutiny of stay of preceding 7 and
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10 years to determine his status as
RbutNOR or R&OR.

[11. ScopeofIncome&Taxability

1. Now, based ontheresidential status, the scope
of tax and total incomeof agivenfinancia year
,1.e.ayear commencing on 1 April and ending
on 31st Marchisdetermined asunder :

.01 Resdent
(i) alincomesarisingoraccruinginindia
(i) alincomesreceivedinindia, and

(i) al incomesarising or accruing outside
Indiai.e. global income.

.02 Non Resident : Subject to exemptions and
concessionsprovidedin|.T.Act):

(i) alincomesarisingoraccruinginindia,
and

(i) al incomesreceivedinindia.

.03 R but NOR :(Subject to exemptions and
concessionsprovidedin.T..Act) :

(i) alincomesarisingoraccruinginindia,
and

(i) alincomesreceivedinindia.

2. Normally returnee NRIsare having following
kindsof incomein INDIA.

- Interest income from bank deposits. i.e.
NRE/FCNR/NRO/Residentaccountetc.

- Dividend income of shares and mutual
funds.

- Capita gains from shares, debentures,
securitiesand mutual funds.

- Income from house property. i.e. Rent
Income

- Incomefrom post office schemesand RBI
Bonds investment being made while the
NRIswereeligibleto subscribe.

- Salary income from employment
undertakeninIndia

- Profitsor gains of business of profession
commenced inIndia.

V. FilingIncome Tax Return :
1. Permanent Account Number [PAN] :

.02 If areturnee NRI’stotal incomeduring a
financial year exceeds the maximum
amountwhichisnotchargeabletolncome
Tax or if heisrequired tofiletax return on
account of overseasassets he hasto apply
for Permanent Account Number to the
Income Tax Office. If thereturnee NRI is
anIndiancitizen applicationisinformNo.
49A whereas in case of aforeign citizen
Form 49AA will apply even though such
returnee Foreign citizenisaResident.

2. Filingof Income-Tax Return:

.02 If areturnee NRI’stotal incomeduring a
financial year exceeds the maximum
amount whichisnot chargeableto Income
Tax then he hastofile hisreturn of Income
before duedate .

.03 If thereturnee NRI isdefined as Resident
he will be eligible for benefits of senior
citizen.Andif Resident hewill berequired
to file tax return and disclose overseas
assets even if he doesnot have taxable
incomeinIndia.

V. Tax Freelncome:

1. AreturneeNRI likeall resident tax-payersand
in some cases like NRIs can earn certain
incomesfreeof tax in Indiaunder thel.T.Act
being :

01. Interest on continued FCNR and RFC
deposit so long as returnee NRI’s
residential statusis determined as “Non
Resident” or “Resident but Not Ordinarily
Resident” under I.T. Act.

02. Dividend earned from shares of Indian
Companies.

542 @ Ahmedabad Chartered Accountants Journal | December, 2014



VI.

2.

03. Dividend earned from units of Indian
Mutual Funds.

04. Interest earned on PPF accounts.

05. Long Term Capital Gain on Sale of equity
shares of Company provided security
transactionstax isapplicableand paid.

06. Longterm Capital Gainson saleof Equity
Schemesof Indian Mutua Fundsprovided
security transactionstax isapplicableand
paid.

07. Overseasincome so long asreturneeNRI’'s
residential status is determined as “Non
Resident” or “Resident but Not Ordinarily
Resident” under thel.T. Act.

FEMA : Returnee NRI’'s Bank A/cs in
India:

Non Resident (External) Rupee Account
[NRE] :

1.1 Upon return to India for settlement , a
returnee NRI isrequired immediately upon
return, to transfer the balance in NRE
account to:

.01 Resident Foreign Currency (RFC) Account
or

.02 designatethe account as Resident Rupee
Account.

1.2 As Banks software normally doesnot
facilitate conversion of NRI’saccountsas
Resident account NRE account is to be
closed and balanceisto betransferred to
newly opened Resident bank account.This
regulation also compels foreclosure of
NRE depositswhich quiteoftenresultsin
lossof interest .[Para 7 of Sch.1 of Foreign
Exchange Management (Deposit)
Regulations,2000]

Foreign Currency Non Resident (B) Account
[ FCNR] :

.01 can becontinued until maturity assuch and

3.

4.

Returnee NRI - FEMA & Tax

.02 upon maturity, the balance may be
transferred to aResident RupeeA ccount
orsaidFCNRaccountmaybedesignated
asan RFC account

[Para 10 of Sch.2 of Foreign Exchange
Management(Deposit)Regulations,2000]

Resident Foreign Currency Account (RFC
Account) :

.01 A Returning NRI uponreturnto Indiafor
settlement can maintain Resident Foreign
Currency account [RFC] in Indiafor an
indefinite period.

.02 Such accounts could be maintained as
current, savingsor term deposit accounts.

.03 Presently RFC can be maintained in USS,
GBPEuro or Jv.

[Reg. 5 of Foreign Exchange M anagement
(Foreign Currency Accounts by
PersonResident in India)Regulations,
2000]

Non Resident (Ordinary) Account [ NRO] :

.01 Upon return for permanent settlement,
NRO account is to be redesignated as
Resident Account.

[Para 8 of Sch.3 of Foreign Exchange

Management (Deposit) Regulations,
2000]

1. Interest earned on NRE Account
designated as Resident RupeeAccount is
liabletotax in Indiafromthedate of return
to India and even if an NRE account is
continued by mistake, interest earned since
thedate of return will betaxableasinterest
from NRE account isexempt only in case
of anindividual who is*“person residing
outsdelIndia’ PROI asdefined in Sec 2(v)
r.t.w. Sec 2(w) of FEMA[ Sec 10(4)(ii) of
|.T.Act]

2. Interest on continued FCNR deposit
1sexempt from tax in Indiasolong as
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VII.

VIII.

1.

returnee NRI’s residential status is
determined as* Non Resident” or “ Resident
but Not Ordinarily Resident” under thel.T.
Act. [ Sec. 10(15)(iv)(fa) of I.T.Act ]

3. Interest earned on RFC depositis exempt
fromtax inIndiasolong asreturneeNRI’s
residential status is determined as “Non
Resident” or “Resident but Not Ordinarily
Resident” under the 1.T. Act. [Sec
10(15)(iv)(fa) of I.T.Act]

Continuity of Concessional Tax Rate:

A returnee-NRI isdligiblefor concessiona
tax rate of 20% on theincome arising from
following assetsheld up till maturity:-

01. Depositswith Indian Public Company. It
may be noted that Indian Banks are
covered by the definition of Indian
Companies;

02. Debentures of Indian Public Company;

03. Central Government Securities. [Sec 115H
of I.T.Act]

[Section 115H of the I T Act - Annex.5]
Necessary Procedures Upon Return :

Upon return for settlement areturnee NRI
should:

01. apply and obtain Permanent Account
Number [PAN].

02. examine the applicability of income-tax
and if income exceeds maximum amount
not chargeable to tax than examine
applicability of advance-tax rules, and if
so, pay advance-tax in specified equal
installments.

03. fileIncome-TaxReturnintheprescribed
form together with proof of payment of
applicabletax within specified time after
theyear end.

04. filetax return even if incomein Indiais
bel ow taxablelimitsif heisResident and
has overseas assets.

05. examinethe applicability of wealth-tax and
if market val ue of taxablewealth exceeds
maximum amount not chargeable to tax
than file Wealth-Tax Return in the
prescribed form together with proof of
payment of applicabletax within specified
time after theyear end.

06. inform banks about change of residential
statusand opt for necessary changein NRE
and NRO a/c. and FCNR accounts upon
maturity.

07. inform Insurance Companies, Depository
Participant providing Demat account
facility or Companieswherein sharesare
held, Mutual Funds, Partnership Firms
wherein investments are held and other
Ingtitutionsre: change of residential status
and about return to Indiafor settlement.

. Clubbing Provisions:

IntheMiddle East NRIsenjoy tax freeincomes
whilein USA husband and wife often filejoint
tax returns.

As such segregation of personal wealth or
capital is not necessary so long as they are
abroad .

But in India income arising out of gifts or
amountstransferred by husband towifeor vice
versa is clubbed into the income of the
Donor.[Section 64(1)(iv) of thel.T.Act] And
income by way of Salary, Commission or Fees
etc. paid in cash or kind to spouse, from a
concern in which such individual has a
substantial interest isalso to be clubbed in the
income of the payer except in cases where
spouse possesses technical or professional
qualification.[ Sec 64(1)(ii) of thel T Act]

4. .02 Thereforeit would be necessary for Non

Resident Indians(NRIs) to segregate and
identify each returning NRI husband and
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wife's personal assets independently.lt
would be appropriate to segregate and
maintain separate Bank accounts and
holding of al investments whereby for
husband’sassetsheisfirst holder and wife
may beajoint holder in wife'sassetswife
is first holder and husband is a second
holder.

Investment incomeof minor children (not being
a minor child suffering from any severe
disability) other than income earned through
manual effortsor personal skillsand talentis
asoto beclubbed into theincome of the parent
who has higher / moreincome.

Thereforeif children have passiveincomein
India or abroad the same be included

appropriately.

. Global Incomeand Double Tax Treaties:

A returning NRIs global incomeisnot liable
totax inIndiaaslong asresidentia statusunder
thel.T.Act isdetermined as* Non Resident “
(NR) or “ Resident but Not Ordinarily
Resident “ (R but NOR).

Upon theresidential statusunder thel.T. Act
being determined as “ R and OR”, returning
NRI'sentireglobal incomewill beliabletotax
inlndia

However, if aDouble Tax Treaty existsbetween
India and the country wherefrom the NRI is
returning, the provisions of such Double Tax
Treaty will apply if the samearemore beneficial
and if thetax payer so chooses.

Normally, Double Tax Treaties have three
aternative methodsof taxation namely:

01. Tax and withholding tax of specified
percentage by the country of origin and
balance tax to be charged by India. For
example, Indo-USA Tax Treaty provides
for withholding tax @ 15%in USA onthe
interest payable by aCompany in USA to
aresident of India.

XI.

2.
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011.In said case, upon being determined as
R&OR, while computing returneeNRI’s
interestincomeinIndia, interest earnedin
USA will beincluded being global income
taxablein India and credit will beprovided
for thetax of 15% withheld/ paidin USA.

02. Total tax being charged by either of the
country, for example, pension paid by
Government of USA is liable to tax in
USA alonein case of returning NRI who
isaUSA citizenresidingin India.

03. Incomeswhich arenot specifically covered
by the Double Tax Treaty areliableto tax
as per the provisions of tax laws of
respectivecountries. In such case, question
of possibility of doubletaxation arises.

031.In case of dua taxation, normally, creditis
granted for tax payable in one country
wherein the tax payer is tax resident for
tax paid in another country on incomes
which are subject matter of taxation inboth
the countries.

Wealth Tax :

Themost common fallacy anongst NRIsand
returnee NRIs is that they are exempt from
amost all taxes in India and in particular
WealthTax. Oftenprofessionalsasalsotax
authoritiesare casual about wealth tax liability
of NRI'staxableassetsin India.

.02 Theredlity isthat NRIsand returneeNRIs
both are at par with residents and are to
pay Wealth Tax on chargeable assets in
Indiai.e. immovable properties, jeweler
and vehiclesonitsmarket valueason 31st
March asmuch asresidentsareto.

.03 ReturneeNRI whoare Indian citizenswill
also be subject to wealth tax for taxable
overseasassetswhile Foreign citizensenjoy
exemption therefrom.

TaxableAssetsinIndia:
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At the cost of repetition it may beworthwhile
to view taxable Assets for residents as also
NRIs, which are:

01. Buildingsor land apparent there to other
than, one house property or plot of land
having areaof 500 square metersor less.

02. Vaueof personal vehiclesi.e. motor cars,
boats, air crafts,

03. Jeweler,i.e. ornamentsmadeof gold, silver,
platinum, or any other preciousmeta and
bullion including utensils and furniture
made of gold, silver or other precious
metals.

04. Cash on hand in excessof Rs. 50,000/-.
05. Urbanlandthatisland situated :

(i) withinthe Jdurisdiction of Municipality
and having population of 10,000 and
moreor

(i) inany areawithin 8 kilometersfrom
thelocal limitsof municipality.

.02 However taxablewealth doesnot include:

01. One house meant exclusively for
residential purposesor plot of land adm.
not morethan 500 square meters;

02. Any housefor residential or commercial
purposes which forms part of stock-in-
trade;

03. any housewhichisoccupied by the owner
for the purposes of any business or
profession carried on by him;;

04. any residential property that has been let-
out for aminimum period of three hundred
daysinthefinancia year;

05. Any property inthe nature of commercial
establishmentsor complexes;

06. Motor cars used by the assessee in the
businessof running themon hireor asstock
intrade. ;

07. Yachts, boats & aircrafts used by the
assesseefor commercial purpose;

08. UrbanLand, if

(i) construction of building is not
permissible

(if) construction of building can be made
only subject to special approval of
appropriate authority.

(iii) 1t is unused land held for industrial
purpose for two years.

(iv) formspart of stock intradefor aperiod
of 10 years.

.03 Import of gold & silver:

NRIsbeing granted concessional import duty
and permission to import gold & silver often
import large quantity of gold / silver. If the
market valueof such gold/ silver exceedsRs.3
mn together with the market value of other
taxable wealth & the sameisheldinIndiaas
on 31st March, such returnee NRI isliableto
pay wealthtax @ 1% on such vaueexceeding
Rs. 3mn & filewealth tax return.

3. Wealth Tax Exemptions

In case of returnee NRI special wealth tax
exemptionisgranted for :

01. money and the value of the assets brought
by himinto Indiaupon return &

02. value of assets purchased by him out of
funds remitted from abroad or balances
heldin NRE/FCNR account within 1 year
before returnto Indiafor settlement or at
any timewithin seven yearsafter return.

Such exemption isavailablefor aperiod of 7
yearsfrom thedate of return.

[Sec 5(1)(v) of the W.T.Act ]
0oo
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Export of Goods/ Softwar e/ Services—
Period of Realisation and Repatriation
of Export Proceeds — For exporters

41 including Unitsin SEZs, Status Holder
Exporters, EOUs, Units in EHTPs,
STPsand BTPs

A.P.(DIR Series) Circular No. 52 dated November
20, 2012 extended the enhanced period for
realization and repatriation to India, of theamount
representing the full value of exports, from six
monthsto twelve monthsfrom the date of export.
Thisrelaxation wasavailableupto March 31, 2013.
Thereafter, interms of A.P. (DIR Series) Circular
No. 105 dated May 20, 2013, this period was
brought down from twelve monthsto nine months
from the date of export, valid till September 30,
2013. Further, intermsof A.P. (DIR Series) Circular
No. 35 dated April 01, 2002, A.P. (DIR Series)
Circular No. 25 dated November 01, 2004 and A.P.
(DIR Series) Circular No. 108 dated June 11, 2013,
the Unitslocated in SEZs, StatusHolder Exporters,
EOUs, Unitsin EHTPs, STPs& BTPsshall realize
and repatriatefull value of goods/software/services,
to Indiawithin aperiod of twelve monthsfrom the
date of export.

It has been decided, in consultation with the
Government of India, that henceforth the period of
realization and repatriation of export proceedsshall
be nine months from the date of export for al
exportersincluding Unitsin SEZs, Status Holder
Exporters, EOUs, Unitsin EHTPs, STPs& BTPs
until further notice. The provisions regarding the
period of realization and repatriation to | ndia of the
full exportsmade to warehouses established outside
Indiaremain unchanged.

For Full Text refer to A.P. (DIR Series) Circular
No. 37

http://www.rbi.org.in/Scripts/Notification
User.aspx?d=9342& M ode=0

Acquisition/Transfer of Immovable
4 property —Payment of taxes

In accordanceto Foreign Exchange M anagement
(Acquisition and Transfer of immovable property
in India) Regulations, 2000 notified vide
Notification No. FEMA 21 /2000-RB dated 3
May 2000 as amended from time to time,
observations show that doubts persist in the
members of public regarding requirement of
payment of taxes while undertaking property
transactionsunder theseregulations.

Itisclarified that transactionsinvolving acquisition
of immovable property under theseregul ationsshall
be subject to the applicable tax laws in
IndiaReserve Bank hassince amended the Principal
Regulations through the Foreign Exchange
Management (Acquisition and Transfer of
immovable property in India) (Amendment)
Regulations, 2014 notified vide Notification No.
FEMA.321/2014-RB dated September 26, 2014
c.f. G.S.R. No.733€dated October 17, 2014.

For Full Text refer to A.P. (DIR Series) Circular
No. 38

http://www.rbi.org.in/Scripts/Notification
User.aspx? d=9345& M ode=0

ooo
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Safety Nets Against Contravention of Service
Tax Law

People contravene a law either knowingly or
unknowingly. Those, who contravene the law
unknowingly should begiven chancetorectify their
mistake without imposition of penalties. They
should not be treated at par with the person who
contravenesthelaw knowingly. Even, peoplewho
contravene the law knowingly may be forced by
the circumstancesto contravenethelaw againg their
willingness to follow the law. Even, person who
contravenes the law willfully should be given a
chanceto rectify hiswrong deedsandjointhemain
stream of the genuine tax payers. Such a chance
given to him might be given with some penalties
but not with too harsh penaltieswhich discourage
himto rectify hiswrong deeds.

Servicetax law also recognisesthisprincipleand
hasincorporated certain provisionsinthe Chapter
V of the FinanceAct, 1994 (theAct) which provide
some safety netsto such assessees Theseprovisions
don’'t only give achanceto thetax payersbut also
hel psdepartment to reduce or avoid administration
and cog of litigation. Assessee canwal k avay safely
without imposition of penalties or with lesser
penalties.

Different provisions are provided for different
situations and different stages of investigation,
adjudication or litigation. These provisions are
discussed herein below.

I. Section 73(3) of the FinanceAct, 1994

It may happen that servicetax isnot paid due
to bonafidebelief that it isnot payableor not
paid dueto any other unintentional reason. In
such situation, assesseeisready to pay service
tax but worries about penalties like penalty
under section 76 which may be imposed for
delay in payment of servicetax evenfor aday

that too without i ntention to evade servicetax.

Section 73(3) provides immunity from

proceedings and penalties with following

conditionsand for following circumstances.

1. Asprovided in Section 73(4), benefit of

section 73(3) isnot avail ableif servicetax

isnot paid by thereason of fraud, collusion,
wilful mis-statement, suppressionor factsor
contravention of law with intent to evade

servicetax. Thus, benefit of section 73(3)

canbeavailed only in norma circumstances.

Tax payer hasto pay servicetax.

3. Such a payment may be on the basis of
own ascertainment of tax payer or on the
basis of tax ascertained by Central Excise
Officer.

4. Such payment should be made before
serviceof noticeunder section 73(1) of the
Act (i.e. Show Cause Notice).

5. It may not be pre-condition to pay interest
before service of noticeinterest due under
section 75 of theActisrequired to be paid.

6. Central Excise Officer shall beinformed
about such payment inwriting.

7. Oncesuchintimationisgiventothe Central
Excise Officer, such officer shall not serve
any Show Cause Notice to the tax payer
in respect of amount so paid. Meaning
thereby proceeding to recover penalties
can’t beeven initiated by the department.

8. Itisasoclarifiedthat no penalty under any
of the provision of the Act or rules made
thereunder shall beimposed in respect of
payment of tax and interest made under
section 73(3) of theAct.

9. Itisworth noting that immunity isgranted
only for the amount aready paid. If any
servicetax isgtill payablein opinion of the
Central Excise Officer, proceeding to
recover such tax may beinitiated.

N
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Section 73(4A) of the FinanceAct, 1994

During audit, investigation or verificationit may
be found that servicetax is not paid. In such
Stuationit may beargued that unlesssuch audit,
invegtigation or verification hasbeen conducted,
such non-payment would have never unearthed
and hencedepartment may charge assesseewith
intention to evade servicetax. In such situation
higher penalties may be imposed. In such
situation safety net has been provided under
Section 73(4A). Benefit available under this
provisionissubject tofollowing conditionsand
circumstancesasfollows.

1. Non-payment of tax isto befound during
any audit, investigation or verification.

2. Trueand completedetailsof transactionare
availablein specified record. In terms of
explanation to Section 73(4A) specified
records means records including
computerized data, as required to be
maintained by the assesseein accordance
with any law for thetimebeinginforceor
where there is no such requirement, the
invoices recorded by the assessee in the
booksof accounts.

3. Tax payer may accept thetax liability and
pay the samealong withinterest.

4. Heisasorequiredto pay reduced penalty
equal to 1% of tax, each month, for the
period of delay, up to amaximum of 25%
of tax.

5. Above payment of tax and penalty shall
be made before service of notice.

6. Itseemsthat unlikesection 73(3), interestis
a so required to be paid beforeissuance of
noticeto avail the benefit under thissection.

7. Tax payer shal informthe Central Excise
Officer inwriting about the payment made.

8. On above mentioned payment and
intimation, no notice shall be served by the
department. However, in opinion Central
Excise Officer if any servicetax remains
to be paid, he shall proceed to recover the
same.

9. Itisnot necessary that assessee shall accept
all service tax being payable in view of

audit party or other officers. Assessee may
agree to certain issue/s and may opt for
benefit granted under the Section 73(4A)
for that particular issue/s.

10. It canbeseenfromtheprovision of Section
73(4A) that safety net has been provided
to the assesseewho isready to pay service
tax, a ong with interest found to be unpaid
during the audit, investigation or
verification. He may agree to pay the
servicetax either on acceptanceof liability
or to buy peace of mind and does not want
to face the music of litigation due to
amount involved or any other reason.

11. It may be noted that penalty prescribed
under Section 73(4A) isnot mandatory but
an option given to the assessee.

12. Once such payment of servicetax, interest
and penalty hasbeen paid, Central Excise
Officer can’t even serve notice for such
servicetax and proposeto imposevarious
penalties. Thus, litigation can't be even
initiated by the department at all. Further,
proceeding in respect of servicetax paidis
deemed to have been concluded and hence
department can’t further compel the
assessee to comply with other provisions
say for example furnish the return along
with payment latefees.

13. Unlike Section 73(3), benefit of this
sectionisavailableirrespective of thefact
that non-payment wasintentional or not.

Second proviso to Section 78(1) of the
FinanceAct, 1994

It may happen that assessee has hot agreed or
accepted any liability duringinitial stageand
Show Cause Notice has been issued and
adjudicated and demand has been confirmed
on the assessee. He may prefer not to stretch
thelitigation further. Inthiscaseheisgivena
further safety net asfollows.

1. Atthisstage, he hasbeen given benefit of
reduced penalty of 25% of service tax as
compared to 50% of servicetax asimposable
under first proviso to Section 78(1).
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2. Benefit of reduced penalty under this
Sectionisavailableif servicetax alongwith
interest ispaid within 30 daysfromthedate
of communication of order of Centra Excise
Officer determining such servicetax.

3. Penalty asstated aboveisalso required to
be paid within 30 days from the date of
communication of order.

4. Unlike section 73(3), interest is also
required to be paid within 30 daysto avail
the benefit under thisproviso.

5. In case small service provider (whose
turnover of taxable service doesnot exceed
Rs. 60 lakhs), period of 90 days has been
granted instead of 30 daysas stated above.

6. Normally, penaty under Section 78 is
100% of servicetax. Howevey, if trueand
completedetailsof transaction arerecorded
in specified records, amount of penalty
shall bereduced to 50%. Benefit of 25%
penalty, as granted under Second Proviso
to Section 78(1) isavailable only if true
and complete details of transaction are
recorded in specified recordsand not inthe
case where penalty isimposable at 100%
of servicetax.

7. Itistobenoted that benefit granted under
thisprovisoislimited to penalty payable
under Section 78 only. No immunity has
been granted against any other penalty.
Assesseeisrequired to pay penaltiesunder
other section of the Act imposed in the
order. Itisworth noting that penalty under
Section 76 isnot payableif penalty under
Section 78 ispayable.

8. Opting of reduce pendty under thisproviso
does not mean that assessee surrendershis
right to appea further. To avoid higher
penalty infuture, hemay opt to pay reduced
penalty under thisproviso and go for appesal
againgt theorder determining liability.

V. Waiver of penaltiesunder Section 80 of the

FinanceAct, 1994

Certain pendtiesareto beimposedirrespective
of intention on the part of the assessee. This

Service Tax Decoded

may resultinimposition of penalty eveninthe
caseswhere contravention was unavoi dable by
the assessee. In such situation, safety net is
provided under Section 80 of the Act for
genuine tax payers who have contravened
provision of the law due to reasonabl e cause.
Section 80 of theAct providesthat if any failure
referred to in Section 76 or 77 in the said
provisionsbut there was reasonabl e causefor
the failure, no penalty shall be imposable on
theassessee. Although, discussioninthisregard
was written in the last article, at cost of
repetition, it is reproduced below for
judtification to the subject of the article.

1. Term“reasonablecause’ isnotdefinedin
theAct. It isaquestion of fact and may be
decided in caseto case basis. Question of
interpretation of law, newly implemented/
amended law, different opinion by various
courts, revenue neutrality, factsknown to
the department, proper disclosure to
department, illness of proprietor or key
management personnel, bona fide belief,
misguiding opinion by consultantsetc. may
be considered areasonabl e cause.

2. Though “reasonable cause” is very
subjectiveword, but onceit isestablished
that there was a reasonable cause, no
penalties under section 76 and 77 shall be
imposed.

3. Itisworth noting that benefit of Section
80 is available only for the penalties
imposable under section 76 and 77 and not
for the penalty imposableunder Section 78
of the Act. In any case penalty under
section 78 isimposable only if there was
evasion (i.e. intentional non-payment) of
service tax and it is hard to envisage
existence of reasonable cause along with
intention to evadetax.

4. Burden of proof is on the assessee to
establish that therewas areasonable cause
for the contravention.

ooo
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Vishal Packaging vs. CCE, Raipur 2014
36 36 STR 465, Tribunal , Delhi.

Manufacture of corrugated boxes from craft
paper on job work basis, whether amountsto
manufacture?

Facts:-

Assessee manufacturing corrugated boxes from
craft paper on job work basis. Department argued
that the said activity doesnot amount to manufacture
and will beliableto servicetax under the category
of businessauxiliary.

Held:-

It was held by tribunal that process of making of
corrugated boxesfrom craft paper onjob work basis
amountsto manufacture and therefore not liableto
servicetax under BusinessAuxiliary Service.

Commissioner of Central Excisev. Shri
Shanker EngineeringWorks, [2014] 47

37 taxmann.com 153 , CESTAT, New
Dehi.

Fabrication of storage tanks and structures
amountsto manufactureand their erection and
installation is, therefore, not covered by
BusinessAuxiliary Service

Facts:-

Assesseewasengaged in fabrication of steel storage
tanks, dozers, settlers, steel structures, platforms,
railing, foundation framesetc. and their erectionand
ingdlation infactory. Department alleged that sSince
stedl itemsafter being erected and installed become
embedded to earth and become non-excisable
goods, hence, activity of assessee would be
BusinessAuxiliary Service.

Held:-

It was not specified by Department asto which sub-
clause of definition of BusnessAuxiliary Service
coversthisactivity. Probably department wantsto
cover thisactivity under ‘ Production or processing
of goods for or on behalf of aclient, which does
not amount to manufacture’ . But fabrication of steel
storagetanksand sted structureswould amount to
manufacture and their erection and installation
would certainly not be covered by Business
Auxiliary Service.

M.R. Patel & Sonsv. Commissioner of

38 Service Tax, Ahmedabad [ 2014 ] 41
taxmann.com 344 (Ahmedabad -
CESTAT)

Merely supervising loading of coal and co-
coor dinating with railway authorities without
any supervision work being carried out at coal
mines does not amount to ‘clearing’ and/or
‘forwarding’ of coal and s, therefore, not liable
to servicetax under Clearing and Forwarding
Agent’sServices.

Facts:-

Under terms of contract with Gujarat Electricity
Board, assessee was required to : (a) make pre-
payment of railway freight, (b) remain vigilant about
route where coal is moved, (c) co-ordinate with
railway authoritiesand (d) superviseloading of coal
into rakes. Department sought levy of servicetax
under Clearing and Forwarding Agent’s services
on ground that assessee had received goods/coal
from premises of supplier and made suitable
arrangement for dispatch of said coal as per
direction of Gujarat Electricity Board by engaging
railway wagon. Assessee argued that it had not
carried out any clearing activity.
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Held:-

It was held that assessee had not done any activity
of clearing coa from mines; assessee was only
supervisingloading of coal inrailway yard and was
not doing supervision at minesend. In order to get
covered under Clearing & Forwarding Agent
services, assessee must have ‘cleared’ aswell as
‘forwarded’ goods. Inthiscase, both clearing and
forwarding activitieswereabsenceand, primafecie,
therefore, assessee had made out a case for full
waiver of pre-deposit .

Commissioner of Service Tax v. Shah
39 Coal (P) L td [2014] 44 taxmann.com 269
(Mumbai — CESTAT)

Activity of supervision and loading of coal does
not come under category of ‘Clearing and
ForwardingAgent’s Service'.

Facts:-

Assessee entered into acontract with M/s. Ambuja
Cement for movement of client’scoal fromvarious
collieriestoitsplantsinvolving : (a) supervision of
coal loading at collieries; and (b) transportation of
coal by rail or road to client’s plant/factory.
Department classified said servicesunder ‘ Clearing
& Forwarding Agent’s Services

Held:-

It was held that since assessee’s activities did not
fall under any of categories specified in said
Circular, activity of supervisionandloading of coal
does not come under category of ‘Clearing and
Forwarding Agent's Service'. Circular No. B-43/
7/97-TRU, dated 11-7-1997 issued by Board at time
of inception of levy needs to be given due
weightage, following principlesof ‘adminigtrative
construction’ of statutes.

M anav Sansadhan VikasAni Sanodhan
Manch vs. CCE (2014) 35 STR 385
(Tribunal- Mumbai)

Trust engaged in treatment of ailments by
combination of Yogaand Medicine.

Facts:-

Assessee Trust registered under Maharastrastate
was engaged in treatment of ailments by
combination of yogaand medicine. Department held
that the assesseeisliablefor servicetax under the
category of ‘Health & FitnessService'.

Held:-

It washeld that appellant i strust registered to teach
yoga and yoga is therapeutic and restorative and
hence servicesprovided by them are covered under
the category of Health & Fitness Service.

4 CCE vs. Surenderkumar (2014) 36 STR
327 ( Tribunal — Delhi)

L oading and unloading of sugar bagsfrom one
placeto another place, whether liableto service
tax under the category of ‘Cargo Handling
Service'.

Facts:-

Assessee engaged in businessof shifting of sugar

bagsfrom floor to mill house to godown and from
one godown to another.

Held:-

It washeld by thetribunal that the said activities of
loading, unl oading and shifting of sugar bagsfrom
floor to mill houseto godown and from onegodown
to another would not beliablefor servicetax under
the category of ‘cargo handling service*.

ooo
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Statute Updates

[1]

[
[1]

Important Notifications/ Circulars:

Videnotification dated 23.09.2014 tax credit
available onthetaxableturnover of purchases
isto be reduced by 1% instead of 2%, if the
goodsaresold/resoldin the course of inter state
trade and commerce or the goods are used as
inputsin the manufacturing of taxable goods
which are soldinthecourtsof inter statetrade
or commerce.

Description of Goods:

a) Thedescription of the goods from which
input tax credit isto bereduced by 1% are
all goods of Schedule Il of the Act except
Bullion, Gold, Silver, Cotton, whether
ginned or unginned, baled, pressed or
otherwise Isabgul, Jira, Variali, Methid,
Ajma, Asalia, Kalingda seeds, khas khas,
Dhana, Dhana Dal and Pepper, al seds of
al typesand Bidi Leaves.

b) ThePart1l of the Notification prescribesthat
the Tax Credit @ 2% is to be reduced in
case of following goods:

Crude QOil, Furnace Qil, Aviation Turbine
fuel, High Speed Diesel Qil, Light Diesel
Qil, Solvent, Petrol, Lower Sulphur heavy
stock, Linear Alkyl Benzene, Bitumen,
Liquified Petroleum Gas and other
Petroleum Products and Natural Gas.

Important Judgments:

Judgment delivered by theHon. Allahabad
High Court in case of Laxmi Doors.

|ssue

The Registration Number of the dealer is
cancelled ab-initio and the dealer has not
paid thetax collected on itssales, under the
circumstances no tax credit can be denied
inthecase of purchaser and thetax isto be
collected from thesdller.

Facts:

Inthiscase, theded er haspurchased the Timber
fromregistered deaersincluding oneviz. M/s.
Heena Timbers. The seller hasissued the Tax
Invoice. The registration certificate of M/s.
Heena Timbers has been cancelled ab-initio
and thedepartment hasdisallowed thetax credit
of Laxmi Doors. The purchaser haspreferred
appeal at various stages and lastly Hon.
Allahabad High Court has set aside the order
of Tribunal stating that isabsolutely illegal. As
the different view is taken by the Hon.
Allahabad High Court, as compared to Hon.
Gujarat High Court, in the case of Madhav
Steel, therefore thisjudgment i simportant.
Thejudgment isvery important and therefore
total judgment isreproduced hereunder for the
benefit of thereadersasthereisaburningissue
inthe State of Gujarat for ab-initio cancellation.
The appellant isaggrieved by the order of the
Trade Tax Tribunal dated 12.9.2013.

Briefly stated that the facts of the case arethat
theappellantisaregisered dealer havingaTIN
No. 09552300340 and he is carrying on the
business from Village Semara, Chinhat,
Lucknow. During the year 2008-09 the Firm
has made certain purchases of raw material
namey timber from regi stered dedlersincluding
oneM/s. HeenaTimbers, Bahraich having TIN
No. 09555700834. For these purchases tax
invoices, 9R’s as well as gate passes of the
Mandi Samiti were also issued. M/s. Heena
Timbers was also a registered dealer and its
registration certificate continued up to
23.12.2009 but thereafter theregistration was
cancelled by the department. On 23.12.2009 a
firstinformation report wasa so lodged against
M/s. HeenaTimbers under sections 420, 424,
467, 468 and 120B |.P.C. by the Asst.
Commissioner, Tax, Bahraichin Police Station
Kesarganj, Dist. Bahraich. The grievance of
the appel lant isthat while making assessment
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for tax for the year 2008-09, the claim of the
Appellant Firm for credit of input tax was
disallowed by theAssessing Authority and the
Tax Invoice, 9R’s and gate passes issued by
M/s. Heena Timbers were not accepted and
assessment of tax wasthereafter made on the
basisof best judgment assessment.

Aggrieved by theorder of theAssess ng Officer,
the Appellant Firm preferred an appea before
theAddl. Commissioner (Appeals), Commercid
Tax, Lucknow which wasal so dismissed.
Theaggrieved appd lant firm preferred an apped
beforethe Commercial Tax Tribunal, Lucknow
which has also been rejected, on the ground
that the tax invoices issued by M/s. Heena
Timbers areforged and that the said firm has
not deposited the VAT collected by it.

In the present revision the grievance of the
appellant is that the tax invoices showing
payment of tax by M/s. Heena Timbers was
issued to therevisionist Firm a ong with Mandi
Samiti gate passes and there was no reason for
the appellant Firm to disbelieve the said
documents or to believe that M/s. Heena
Timbers had evaded the payment of tax. If in
the assessment proceedingsagainst M/s. Heena
Timbers it came to light before the Taxing
Authoritiesthat M/s. HeenaTimberswasguilty
of evasion of tax, the said liability could not
have been fastened upon theappellant Firmand
if at al any tax allegedly evaded wasrequired
to be recovered the same should have been
recovered from M/s. Heena Timbers in
proceedingsto that effect.

Learned counsel for the appellant further
submitted that the mere fact that certain
cons gnment of timber hasbeen purchased from
M/s. Heena Timbersin cash and the sale had
not been shown by M/s. HeenaTimbersintheir
registers or cash book it cannot lead to a
presumption that there was a fraudulent sale
with the intention to evade tax so far as the
Appellant Firm was concerned and therefore
the findings of the Tribunal to that effect was
absolutely illegal and arbitrary. In addition to
the assessment made by the Assessing
Authority, the Tribunal has also held the
Appdllant Firmliableto payment of penalty u/

s. 54(1)(19) of the U.P. VAT Act, 2008. Section
54(1)(19) of the U.P. VAT Act provides for
imposition of penalty of a sum equal to five
timesof theamount of theinput tax credit where
a dealer or any other person falsely or
fraudulently claims an amount of input tax
credit. So far asthe books and registersof the
Appellant Firm are concerned, the entries
therein have not been doubted and it isnot the
case of the Revenue that the entries made
thereindid not tally with theinvoices.

The submission isthat once the tax invoices
have been duly issued by M/s. HeenaTimbers,
the Tribunal ought to have recorded afinding
asto whether the said invoices were actually
issued by M/s. Heena Timbers or not and in
the absence of any such finding recorded by
the Tribunal. TheTribunal could not have come
to aconclusion that the said documentswere
false or fraudulent for the purposes of
imposition of penaty against the appellant firm
under section 54(1)(19) of the U. P VAT Act.
The learned counsel for the appellant was
placed reliance upon ajudgment of thiscourt
in case of M/s. Waterflow Industries Gaur
Kender Mathura vs. The Commissioner of
Commercia Tax U.P. Lucknow MANU/UP/
3395/2010: 2010 NTN (VOL.44) — 324
wherein the claim of revenue that since the
assessee has claimed benefit of set off the
burden lies upon the assessee to prove the
genuineness of theinvoices has been rejected
by the Couirt.

In the present case also there is no finding
recorded by the Tribunal that the Tax Invoices
for claiming benefit of input tax credit wasnot
genuineand inthe absence of such an exercise
no liability to tax or penalty could have been
imposed against therevisionist firm.

For the reasons aforesaid, the order of the
Tribunal isabsolutdy illegal and arbitrary andis
accordingly set aside and the matter isremitted
totheTribunal for reconsiderationinthelight of
the observationsmade therein above.

ooo

554

@ Ahmedabad Chartered Accountants Journal | December, 2014



Busness Valuation

Approachesto Valuation

CA.HozefaNatalwala %
researchbv@gmail.com |7

Y
-

The Income Approach
(DCF - Discounted Cash Flow M ethod)

Last time we have gone through the basics of
Discounted Cash Flow (DCF) Method. As
mentioned in that column, business valuation
through DCFisan estimation job and uncertainty
is invariably attached with estimation. So, the
appraiser should concentrate on building the best
modelsthey can with asmuch information asthey
canlegally access, trying to maketheir best estimates
of business specific components and being as
neutral asthey can on economic variableslikerate
of interest or growth rate etc. Asnew information
comes in, they should update their valuations to
reflect the new information. Thereisno placefor
faseprideinthisprocess.

Using thismethod, we can derive value of equity
holdersby (i) choosing present value of free cash
availableto equity holdersand (ii) choosing present
value of the cash flow available to firm and
subtracting the present val ue of debtstherefrom.

The fundamentals to estimate value under this
technique are cash flowsand discounting rate. We
have briefly gone through fundamental of
designing the cash flow. Now, we will see the
importanceof discount rateinthisarticle:

Estimation of Discount Rates

Having projected the firm’sfree cash flow for the
next“n” years, wewill need to figureout what these
cash flowsareworth today. That meanscoming up
with an appropri ate discount rate which we can use
to calculate the net present value (NPV) of the cash
flows. So, what should bethisdiscount rate? That's
acrucial question, becauseadifferenceof just one
or two percentage pointsin discounting rate can
make a big difference in firm's fair value. This
discounting rate is the most critical item of DCF
valuation. Inorder tofind apresent valueof periodic
cash flow to firm, we need to discount it by an
appropriaterate. Thecost of capital isan estimate
of therate of return an investor (thismay be owner
or financer to business) demands to invest in
businessorin asset or, said differently, aninvestor's
opportunity cost. Assuch, the cost of capital isthe
proper rate for discounting future cash flowsto a
present value. Most companies finance their
operations largely through debt and equity.

Estimating the cost of equity ismore challenging.
Unlike debt’s explicit cost, the cost of equity is
implicit. The cost of equity ishigher than the cost
of debt because equity’s claim is junior. But no
smplemethod existsto estimate the cost of equity.

Cost of Capital rate is normally derived by
determining the cost of each component forming
part of invested capital and taking the weighted
average of that. The discount rate so arrived is
termed as Weighted Average cost of Capital
(WACC). The WACC reflectsthe businessaswell
asfinancid risk of the enterprise. Thediscounting
rate to be applied with free cash flow to equity is
the expected rate of return on equity (%cost of
equity) only.

Theweighted average cost of capital (WACC) isa
weighting of afirm’s cost of equity and costs of
debt. The general principle when developing the
WACC isthat it must be consistent with the overall
valuation approach. To be consistent with the free
cash flow approach, the estimate of cost of capital
must comprise aweighted average of the costs of
all sourcesof capital, meaning long term debt, short
term debt, equity etcetera, sincethe free cash flow
representscash availableto al providersof capital
within the firm. It must be computed after taxes
since the free cash flow is stated after taxes. The
discount ratewill changewith timeasinterest rates,
inflation, and other factorsaffecting theenvironment
the company operatesin, are changing. Therefore,
the assumption that it will remain the samefor the
entireforecasting period isnot realistic.

Each component of WACC isdiscussedindetail in
thefollowing paragraphs.

Cost of Equity

Unlike debt, which the company must pay at aset
rate of interedt, equity doesnot haveaconcrete price
that the company must pay. But that doesn’t mean
that thereisno cost of equity. Equity shareholders
expect to obtain a certain return on their equity
investment in a company. From the company’s
perspective, the equity holders' required rate of
return isacost, because if the company does not
deliver this expected return, shareholders will
simply sell their shares, causing the priceto drop.
Therefore, the cost of equity isbasically what it
coststhecompany to maintain asharepricethatis
satisfactory (at least intheory) to investors.
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Thecost of equity can be derived either by therisk
and return approach or by dividend expectation
approach. Free cash flow to equity is not just the
dividend pay outs by the enterprise but it is free
cash flow available to equity holders for
distribution. Considering this, generaly the risk
return approach is used to work out the cost of
equity. Themost common approach to estimating
the cost of equity isthe capital asset pricing model
(CAPM). The CAPM says a company’s cost of
equity equalstherisk-freerate plusthe product of
the equity risk premium and beta.

The CAPM isthe most widely accepted method of
estimating the cost of equity capital.

Under CAPM, thecost of equity isdefined asunder:
Cost of equity = Risk Free Return + [Beta* Equity
Risk Premium]

Cost of Equity (Re) = Rf + Beta (Rm-Rf).

Where,

Risk FreeRetur nisthereturn expected by equity
holder where default risk is zero. Government
issued securitiesor RBI bondsgenerally providea
good proxy for therisk-freerate. Estimatesfor the
equity risk premium and beta prove more
challenging.

Betaisthe sensitivity of aparticular stock visavis
Market or Index. Arithmetically, beta can be
calculated as. Beta = Covariance (X,Y) /
Variance (X)

Betaattemptsto reflect the sensitivity of astock’s
price movement relative to the broader market. A
beta of 1.0 meansthe stock tendsto moveinline
with themarket. A betabelow 1.0 suggestsastock
moves|essthan the market, whileabetaabove 1.0
impliesmoves greater than the market. All things
equal, financetheory associatesahigher betawith
higher risk and reward.

Equity Risk Premium = return generated by the
market - risk freereturn

Equity Risk Premium is the return above and
beyond therisk-freerateaninvestor expectsto earn
as compensation for assuming greater risk. Like
beta, the equity risk premiumisideally aforward-
looking estimate. Most analystsrely on past equity
risk premiums, which, depending onthetimeframe,
may not give a reasonable sense of the return
outlook. Mogt of the problemswith the cost of capita
comefrom staleinputsfor betaand the equity risk
premium.

Oncethe cost of equity iscalculated, adjustments
can be madeto take account of risk factors specific

to the company, which may increase or decrease
therisk profile of the company. Such factorsinclude
the size of the company, pending lawsuits,
concentration of customer baseand dependence on
key employees. Adjustmentsare entirely amatter
of investor judgment and they vary from company
to company.

Cost of Debt

Cost of Debt is the long-term cost of debt of a
business. Cost of debt for each of the long term
debt forming part of invested capital isto bederived
separately and thosewill formthepart of calculating
WACC. Cost of Debt Compared to cost of equity,
cost of debt isfairly straightforward to calculate.
Therate applied to determinethe cost of debt (Rd)
should be the current market rate the company is
paying on itsdebt. If the company is not paying
market rates, an appropriate market rate payable by
the company should be estimated.

As companies benefit from the tax deductions
availableoninterest paid, thenet cost of thedebt is
actually the interest paid less the tax savings
resulting from the tax-deductibleinterest payment.
Therefore, the after-tax cost of debt is Rd (1 -
corporatetax rate).

Cost of Preference Shares

Cost of preferencesharesisthedividend rate of the
preference share. The dividend distribution tax
being part of cost of shareshereit will be added to
arrive cost of preference shares.

Weighted Aver age Cost of Capital (WACC)

The Weighted Average Cost of Capital is the
weighted average of the costs of the different
components of financing used by an enterprise.
Arithmetically, WACC iscal culated asfollows:
WACC=[(Cost of Equity* Weightage) + (Cost of
Debt 1* Weightage) + (Cost of Debt 1* Weightage)
+ (Cost of Preference Shares* Weightage)]/
[Weightage of Equity + Weightage of Debts +
Weightage of Preference Shares)

Theweighted average Cost of Capital so derived
will be used asdenominator or adiscounting rate
to arrive at the present value of free cash flow to
firm.

Note: One should remember that “Never mix and
match cash flowsand discount rates’ . Means FCFF
should be used with WACC and FCFE should be
used with Cost of equity only. Using FCFF with
cost of equity will not give the correct estimation
of value.

ooo
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Corporate Law Update

CA. Naveen Mandovara
naveenmandovara@gmail.com

(A) MCA Updates:

1. The Company Law Board (Fees on
Applications and Petitions) Amendment

Following shall be inserted after the Sr. No.
33, in the Schedule of the Company Law
Board (Fees on Applications and Petitions)

Rules, 2014 Rules, 1991:
Sr. | Relevant Section | Particulars Amount
No. | No. of Companies (InRs)
Act, 2013
34 | 2(41) Allowing any period other than April to March as 5000/-
Financial Year.
35 | 58& 59 Rectification of Register of Members. 500/-
36 | 73(4) read with Directing the company to pay the sum dueor for any loss 100/-
section 76 or damageincurred asaresult of such non-payment.
37 | 74(21) Allow further time as considered reasonable to the Company | 5000/-
to repay thedeposit.

[F. No. 1/19/2014-CL-V dated 03/11/2014]

2. Clarification on matters relating to
Companies[Cost Record and Audit] Rules,
2014:

MCA hasclarified in the matter of Rule 5(1)
and 6(2) of the Companies(Cost Recordsand
Audit) Rules, 2014 regarding maintenance of
Cost Records and filing of notice of
appointment of the Cost Auditor intheform
CRA-2intheelectronic mode.

- Thedateof filing of the said Form CRA-
2 hasbeen extended without any | atefee/
penalty up to 31% January, 2015. CRA-2
will be made available on the MCA
website soon.

- Those Companieswho havefiled Form-
23AC for appointment of Cost Auditor for
the year 2014-15 need not file the Form
CRA-2 afreshfor theyear 2014-15.

[General Circular No.42/2014 dated 12/11/
2014]

Issue of Foreign Currency Convertible
Bonds (FCCBs and Foreign Currency
Bonds (FCBs) — Clarification regarding
applicability of provisions of Chapter 111
of the CompaniesAct, 2013:

Inthe matter of the applicability of provisons
of Chapter Il of the Companies Act, 2013
(Act) to the issue of Foreign Currency
Convertible Bonds (FCCBS) and Foreign
Currency Bonds (FCBs) by Indian companies
exclusively to personsresident outside India
in accordance with applicable sectoral
regulatory provisions, theM CA hasclarified
that unless otherwise provided inthe Issue of
Foreign Currency Convertible Bonds and
Ordinary Shares (Through Depository
Receipts Mechanism) Scheme, 1993 and
Reserve Bank of India through its various
directions/regulations, provisions of Chapter
I11 of the Act shall not apply to an issue of a
FCCB or FCB made exclusively to persons
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resident outside Indiain accordance with the
above mentioned regul ations.

[General Circular No. 43/2014 dated 13/11/
2014]

Extension of Company Law Settlement
Scheme, 2014 (CL SS-2014)

In continuation to the Ministry’s General
Circular No. 34/2014 dated 12/08/2014 and
40/2014 dated 15/10/2014, the ministry has
extended the company law settlement scheme
(CLSS-2014) up to 31% December, 2014.

[General Circular No. 44/2014 dated 14/11/
2014]

Extension of time for holding Annual
General Meeting (AGM) under section
96(1) of the Companies Act, 2013-
Companiesregistered in State of Jammu
and Kashmir:

Looking to the unprecedented floods in the
State of Jammu and Kashmir the MCA has
advised tothe Registrar of Companies, Jammu
and Kashmir, to exercise powers conferred on
him under the third proviso to section 96(1)
of the CompaniesAct, 2013 to grant extension
of timeup to 31/12/2014 to those companies
registered in the State of Jammu and Kashmir,
who could not hold their AGM S (other than
first AGM) for the financial year 2013-14
within the stipulated time

[General Circular No. 45/2014 dated 18/11/
2014]

LATEST JUDGMENTS:

Shri Ashlesh Gunvantbhai Shah,
Ahmedabad Vs. SEBI [Appeal No. 271 of
2014]:

The appellant had disposed 74,547 shares of
the “Target Company”, which represented
6.2% of the total shareholding of the target
company. Sincethat disposa of shareswasin
excessof thelimit prescribed under regulation
13(3) of PIT Regulations, 1992 and regulation
29(2) of SAST Regulations, 2011, it was

Corporate Law Update

obligatory on part of the appellant to make
disclosuresof sdetothetarget company. Since
disclosureswere not made, show-cause notice
was issued, and by the impugned order, a
penalty of Rs. 5 lac was imposed upon the
appellant.

It was concluded that appellant being aperson
dealing in securitiesought to have known his
rightsand obligations. Therefore, in thefacts
of present case, no fault can befound withthe
decision of SEBI inimposing nominal penalty
upon the appellant.

In other words, irrespective of disclosures
made by the Company, obligation on part of
appellant to make disclosures under the
respective regulations being mandatory,
appellant cannot escape penal liability on
account of faillureto make requisite disclosures
under the SAST Regulations, 2011 and PIT
Regulations, 1992 on ground that thefailure
wasunintentiona, technical and inadvertent.

Golden TobaccoLtd. and GHCL Limited,
Gujarat Vs. SEBI [Appeal No. 181 and
183 of 2013]

The matter in dispute was that “Whether a
listed Company under the format annexed to
clause 35 of the Listing Agreement isrequired
to discloseto the Stock Exchange, details of
‘OTHERWISE ENCUMBERED’ shares of
that listed Company held by the promoter/
promoter group, even though there is no
obligation cast upon the promoter/ promoter
group to make such disclosuresto the listed
Company?

It was held that impugned decisions of the
Adjudicating Officer of SEBI in holding that
in view of the words ‘shares pledged or
otherwiseencumbered’ in theformat annexed
to clause 35 of the Listing Agreement (as
amended), appel lantswere obliged to disclose
to the Stock Exchangesdetail sof shareswhich
are otherwise encumbered by the promoter/
promoter group and since the appellantshave

contd. on page no. 562
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From Published Accounts

CA. Pamil H. Shah
pamil_shah@yahoo.com

AS 22— Accounting for Taxeson Income

Significant Accounting Policies and Notes on
Accountsfor theyear ended 31st Mar ch, 2014

Petronet LNG Limited

Provision is made for deferred tax for al timing
differences arising between taxable incomes and
accounting income at currently enacted or
substantially enacted tax rates.

Deferred tax assetsarerecognized, only if thereis
reasonable / virtual certainty that they will be
realized and are reviewed for the appropriateness
of their respective carrying valuesat each Balance
Sheet date.

Bajaj Corp Limited

Tax expense comprisesof current and deferred tax.
Current income tax is measured at the amount
expected to be paid to the tax authorities in
accordancewith the Income-tax Act, 1961 enacted
inIndia. Deferred incometaxesreflectstheimpact
of current year timing differences between taxable
income and accounting income for the year and
reversal of timing differencesof earlier years.

Deferred tax ismeasured based on thetax ratesand
thetax laws enacted or substantively enacted at the
balance sheet date. Deferred tax assetsand deferred
tax liabilitiesare offset, if alegally enforceableright
existsto set off current tax assets against current
tax liabilitiesand the deferred tax assetsand deferred
tax liabilitiesrelate to the taxesonincomelevied
by the same governing taxation laws. Deferred tax
assetsisreasonabl e certainty that sufficient future
taxableincomewill beavailable against which such
deferred tax assets can be realized. In situations
where the company has unabsorbed depreciation
or carry forward tax losses, all deferred tax assets
are recognized only if there is virtual certainty
supported by convincing evidence that can be
realized agai nst futuretaxable profits.

Inthe situationswherethe Company isentitledtoa
tax holiday under the Income-tax Act, 1961 enacted
inIndiaor tax lawsprevailing in the respectivetax
jurisdictionswhereit operates, no deferred tax (asset
or liability) is recognized in respect of timing
differences which reverse during the tax holiday
period, to the extent the company’s gross total
income is subject to the deduction during the tax
holiday period. Deferred tax in respect of timing
differences which reverse after the tax holiday
periodisrecognizedin theyear inwhichthetiming
differencesoriginate.

The carrying amount of deferred tax assets are
reviewed at each balance sheet date. The company
writes-down the carrying amount of adeferred tax
assetto extent that itisno longer reasonably certain
or virtually certain, as the case may be, that
sufficient future taxableincome will be available
which deferred tax asset can berealized.

TakeSolutionsLimited

Tax expense comprising of both current tax and
deferred tax are included in determining the net
resultsfor the period.

Deferred tax reflectstheeffect of timing differences
between the assets and liabilities recognized for
financial reporting purposes and the amountsthat
arerecognized for current tax purposes. Asamatter
of prudence deferred tax assetsare recogni zed and
carried forward only to the extent, there is
reasonabl e certainty that sufficient future taxable
income will be available against which such
deferred tax assetscan berealized.

Current tax isdetermined based onthe provisions
of the Income Tax Act of the respective countries.

KPR Mill Limited

Current tax is the amount of tax payable on the
taxable income for the year as determined in
accordance with the provisions of the Incometax
Act, 1961.
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MinimumAlternate Tax (MAT) paid in accordance
with the tax laws, which gives future economic
benefitsintheform of adjustment to futureincome
tax liability, is considered as asset if there is
convincing evidence that the Company will pay
normal incometax. Accordingly, MAT isrecognized
as an asset in the Balance sheet when it is highly
probable that future economic benefit associated
withitwill flow to the Company.

Deferred tax isrecognized on timing differences,
being the differences between the taxabl e income
and the accounting income that originate in one
period and are capable of reversal in one or more
subsequent periods. Deferred tax ismeasured using
the tax rates and the tax laws enacted or
substantively enacted as at the reporting date.
Deferredtax liabilitiesarerecognized for all timing
differences. Deferred tax assetsarerecognized for
timing differencesof items other than unabsorbed
depreciation and carry forward losses only to the
extent thereasonabl e certainty existsthat sufficient
future taxable income will be available against
which these can berealized. However, if thereare
unabsorbed depreciation and carry forward of
losses, deferred tax assets are recognized only if
thereisvirtua certainty that therewill besufficient
futuretaxableincomeavailabletoreaizethe assets.
Deferred tax assetsand liabilitiesare offset if such
itemsrelateto taxesonincomelevied by the same
governing tax laws and the Company hasalegally
enforceableright for such set off. Deferred tax assets
are reviewed at each balance sheet date for their
redisability.

Current and deferred tax relating to itemsdirectly
recognised in reserves are recognised in reserves
and not in the Statement of Profit and Loss.

Manugraph IndiaLimited

Tax expense comprises of current and deferred
taxes.

Current income tax is measured at the amount
expected to be paid to theauthoritiesin accordance
with the Indian Income Tax Act, 1961.

Deferred incometaxesreflectstheimpact of current
year timing differencesbetween taxableincomeand
accounting incomefor theyear and reversa of timing
differencesof earlier years. Deferred tax ismeasured
based on the tax rates and the tax laws enacted or

substantively enacted at the balance sheet date.
Deferred tax assets and deferred tax liabilities are
offset, if alegally enforceableright existsto set-off
current tax assetsagainst current tax liabilitiesand
thedeferred tax assetsand thedeferred tax liabilities
related to the taxes on income levied by same
governing taxation laws. Deferred tax assets are
recognised only tothe extent that thereisreasonable
certainty that sufficient future taxableincomewill
be availabl eagainst which such deferred tax assets
can beredized. In Situationswherethe company has
unabsorbed depreciation or carry forward tax | 0sses,
all deferred tax assetsarerecognised only if thereis
virtual certainty supported by convincing evidence
that they can berealized againgt futuretaxable profits.
The carrying amount of deferred tax assets are
reviewed at each bal ance sheet date. The Company
writes down the carrying amount of adeferred tax
asset to the extent that it is no longer reasonably
certain or virtually certain, asthe case may be, that
sufficient future taxable income will be available
againg which deferred tax asset can berealized. Any
such write-down is reversed to the extent that it
becomes reasonably certain or virtually certain, as
thecasemay be, that sufficient futuretaxableincome
will beavailable.

KNR ConstructionsLimited

Provision for current tax is made based on the
liability computed in accordance with therel evant
tax rates and tax laws applicable. Provision for
deferred tax ismadefor timing differencesarising
between taxable income and accounting income
using the tax laws and tax rates enacted or
subsequently enacted as of the bal ance sheet date.
Deferred Tax Assetsarerecognized only if thereis
avirtua certainty that therewill besufficient taxable
incomein future.

During the year under consideration, we have
arrived at the net tax payable after claiming
deduction of profits under section 80IA of the
Income Tax Act., on eligible projectstaking into
account, the decisions of Tribunal, in cases of
various asessees. Asaresult thetaxableincomeis
reduced by Rs. 52,99,08,798/-as per the Income
Tax Act., and provision for tax hasbeen cal culated
accordingly.
0oo
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From the Government
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CA. Kunal A. Shah \VJQ
cokashah@gmail.com |

Income Tax

1) Notification regarding Bank Term Deposit
Scheme,2006

In pursuance of section 80C of the Income
tax Act, 1961 (43 of 1961), the Central
Government hereby makes the following
amendments to the Bank Term Deposit
Scheme, 2006, namely:-

(1) ThisschememaybecalledtheBankTerm
Deposit{Amendment)Scheme,2014.

(2) 1t shal come into force on the date of
itspublicationintheOfficial Gazette.

2) Inthe Bank Term Deposit Scheme, 2006, in
para 3, in clause (1), for the words "one
lakhrupees ,thewords one hundredand
fiftythousandrupees shallbesubstituted.

[NotificationNo.63/2014,dtd13/11/2014]

2) Notification regarding amendment in
income-tax rulesrelatingtoadvanceruling
and insertion of form 34DA

a) CBDT hereby substitutes sub-rule (1)
of rule 44E of the Income Tax Rules,
which isasunder:-

- Anapplicationfor obtainingan advance
ruling under sub-section (1) of section
245Q shall be madein quadruplicate,

- inForm No. 34Cin respect of anon-
resident applicant referred to in
subclause (i) of clause (a) of section
245N,

- inFormNo. 34D inrespect of aresdent
applicant referred toin sub-clause (ii) of
clause (a) of section 245N seeking
advancerulinginrdationtoatransaction
undertaken or proposed to beundertaken
by himwith anonresident,

- in Form No. 34DA in respect of a
resident applicant referred to in
subclause(iia) of clause(a) of section

3)

245N falling within any such class
or category of person asnotified by
theCentral Gover nmentin exercise
of the powers conferred by sub-
clause (iia) of clause (b) of that
section, (newly inserted)

- in Form No. 34E in respect of a
resident falling within any such class
or category of person as notified by
the Central Government in exercise of
the powersconferred by sub-clause(iii)
of clause (b) of section 245N,

- inForm No. 34EA, in respect of an
applicant referredtoinsub-clause (iiia)
of clause (b) of section 245N of the
Act and shall beverifiedinthemanner
indicated therein.”b) CBDT hereby
insertssub-rule(3) and (4) after sub-
rule(2).

Sub-rule-3—Every application theintheform
asapplicable shdl beaccompanied by the proof
of payment of feesas specified in sub-rule(4),
Sub-rule4 —Chart of feespayableaongwith
the application for advanceruling.

(For full text and new form 34DA refer
notification no.74 dated 28/11/2014.The
above notification shall comeinto forceon
the date of its publication in the Official
Gazette)

In pursuance of Chapter XIX-B ( Advance
Ruling) , CBDT hereby vide notification no
73, dated 28/11/2014 specifiesaresident, in
relationto histax liability arising out of oneor
more transactionsvaluing rupeesone hundred
crore or more in total which has been
undertaken or proposed to be undertaken, being
such class of persons as application for the
purpose of advanceruling. Thesaid natification
shall come into force on the date of its
publicationinthe Official Gazette.
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Service Tax
1) Notification regarding amendmentinrule

5A (Accesstoaregistered premises) of the
Service Tax Rules, 1994.

CBDT hereby substitutes sub-rule (2) of rule
5A , which readsas under:-

Every assessee, shall, on demand make
avail ableto the officer empowered under sub-
rule (1) or the audit party deputed by the
Commissioner or the Comptroller and Auditor
General of India, or a cost accountant or
chartered accountant nominated under section
72A of the FinanceAct, 1994, -

(D)therecordsmaintainedorpreparedbyhim
intermsof sub-rule (2) of rule5;
(11)thecostauditreports ifany,undersection
148 of the Companies Act, 2013 (18 of
2013); and
(i11)theincome-taxauditreport,ifany,under
section 44AB of thelncome-tax Act, 1961
(43 0f 1961),

for the scrutiny of the officer or theaudit party,
or the cost accountant or chartered accountant,
withinthetimelimit specified by the said officer
or the audit party or the cost accountant or
chartered accountant, asthe case may be.

(Notification No. 23, dtd. 5" December, 2014)
ooo

contd. from page 558

failed to make such disclosures, appellants
have violated clause 35 of the Listing
Agreement aswell asPFUTP Regulationsis
unjustified, because:,

Firstly, neither any regulation framed by
SEBI nor clause 35 of the Listing
Agreement cast an obligation on the
promoter/promoter group to make such
disclosuresto the listed Company, and in
the absence of such disclosure made by
promoter/ promoter group, SEBI is not
judtified in directing thelisted Company to
discloseto the Stock Exchanges detail s of
shareswhich are* otherwise encumbered’
by the promoter/ promoter group.

- Secondly, asper the pressreleaseissued by
SEBI on January 21, 2009, clause 35 of the
Listing Agreement was to be amended so
that detail sof pledged sharesandrelease/sdle
of shares are first made by promoter/
promoter group to thelisted Company and
inturn, thelisted Company would disclose
the same to the public through the Stock
Exchanges. Since the promoter/ promoter
group arenot obliged to disclosetothelisted
Company detalsof sharesthat are otherwise
encumbered by them, SEBI isnot justified
indirecting thelisted Company to disclose

Corporate Law Update

to the Stock Exchangedetailsof ‘ otherwise
encumbered’ shareswhicharenot furnished
toit by the promoter/promoter group.

- Thirdly, when an Adjudicating Officer of
SEBI has aready construed the words
‘shares pledged or otherwise encumbered’
and held that the said words would cover
particularsrelating to pledged sharesonly,
theAdjudicating Officer in the present case
isnot justified intaking acontrary view that
too without assigning any reasons. Such a
conduct on part of theAdjudicating Officer
ishighly objectionable. It wasadvised that
theofficersof SEBI shall henceforth ensure
that no orders are passed by them which
aremutually contradictory to each other.

For the reasons stated hereinabove, theBench
set asdethependty of Rs.1croreand Rs. 1.25
croreimposed on each appellant by SEBI on
ground that the appellants have failed to
discloseto the Stock Exchanges, fact that the
shares of the appellant Company held by the
respective promoter/promoter group have been
encumbered pursuant to an order passed by
the arbitrator in the arbitration proceedings
between the promoter/promoter group and
somethird party.

ooo
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=

CA. Abhishek J. Jain CA.NiravR.Choks | ()
Hon. Secretary Hon. Secretary ‘
Forthcoming Programmes
Date/Day Time Programmes Speaker Venue
20.12.2014 | 8.00 am. to Cricket Match - - Sardar Patel Stadium,
Saturday 1.00 p.m. President X1 Vs. Secretary Xl Navrangpura, Ahmedabad
03.01.2015 | 9.00 am. to Controversia Issuesunder the Shri Tushar ATMA Hall,
Saturday 12.30 p.m. Income Tax Act Hemani, Opp. Citi Gold,
Advocate Ashram Road, Ahmedabad.
04.01.2015 | 8.00 am. to Cricket Match - Motera Stadium, Ground -B,
Sunday 1.00 p.m. CAA Ahmedabad Vs. Motera, Ahmedabad.
Baroda Branch of WIRC of 1CAI
01.02.2015 | 8.00 am. to Cricket Match - Sardar Patel Stadium,
Sunday 1.00 p.m. CAA Ahmedabad Vs.IT Bar Navrangpura, Ahmedabad
Association Ahmedabad

Glimpsesof eventsgoneby:
1. “Intensve Study on IncomeTax Assessment Proceedings’ on 10", 12, 14" and on 16" of November
2014 at the office of the Association.

2. On 1% December 2014, 6th Study Circle Meeting was held on the topic of “I mportant Amendments

and Issuesunder GVAT” at K. V. Patel Hall, Ahmedabad Branch of WIRC of ICAIl, Ahmedabad.

(L to R CA. Abhishek J. Jain, CA. Naishal
H. Shah, CA. Shailesh C. Shah, Speaker
CA. Priyam R. Shah, CA. Mehul S. Shah)

ooo

Participantsat Study CircleMeeting
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ACAJ Crossword Contest #8

Across

1. One of the qualities of a devotee, “Purity of
Mind or Heart” .

2. Penalty u/s 272 B is linked vis-a-vis
and not with number of defaults.

3. Lawwithout isatoothlesstiger.

Down

4. Thecashflow for life span of businessincludes
growth period cash flow and value.

5. I will not let anyone walk throughmy
withtheir dirty feet.

6. All keymeninsurance policiesare now taxable
inthe handsof onreceipt of sumeven
after assignment of such policy.

Notes:

1. The Crossword puzzle is based on previous
issue of ACA Journal.

2. Three lucky winners on the basis of a draw
will beawarded prizes.

3. The contest is open only for the members of
Chartered Accountants Association and no
member is allowed to submit more than one
entry.

4. Members may submit their reply either
physically at the office of the Association or
by email at caaahmedabad@gmail.com on or
before 31/12/2014.

5. Thedecisonof Journa Committeeshdl befind
and binding.

Winners of ACAJ Crossword Contest # 7 ACAJ Crossword Contest # 7 - Solution
- Across
L CA. Jainee Shah 1. Religions 2. Cenvat
2. CA.Kush Desai 3. Seller
Down
3. CA. Rinkesh Shah 4. Oiland Gas 5. Temple
6. Fraud
g
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