,vfﬂg,; E-mail : caaahmedabad@gmail.com Website : www.caa-ahm.org

Volume : 38 Part : 06 September, 2014

q{; .. Ahmedabad Chartered Accountants Journal

CONTENTS

To Begin with

Mananam
LetgotheHeart! ... CA. Jayesh C. Sharedalal......
Editorial
LawEncroachment...............ccce e CA. Ashok Kataria.................
Fromthe President........coooooiiiiiiii e, CA. Shailesh C. Shah.............
Articles
Taxation of Charitable TFUSIS.......uuuu v CA.P.N.Shah.....................
Analysisof Major Changes madein Tax Audit Report..........cccc.......... CA. Paresh Desai &
CA. Kush Paresh Desai...........
Direct Taxes
Glimpsesof Supreme Court RUIINGS.........cvvveeiiiiiiieeiieece e Adv. Samir N. Divatia............
Fromthe Cours........oooeiiiiii e, CA. C.R. Sharedalal &
CA. Jayesh Sharedalal...........
TrDUNAINEWS.......eeee e a e CA. Yogesh G. Shah &
CA. Aparna Parelkar..............
Unreported JUAQEMENTS........coiieeiiiicciiiiee e e CA. Sanjay R. Shah................
(000 010 )Y = £ = PERRRPR CA. Kaushik D. Shah.............
JUAICIAl ANGIYSIS....c.eeiiiiiiiiieee et Adv. Tushar P. Hemani............
FEMA & International Taxation
FEMAUPALES.........co oo CA. Savan A. Godiawala........
Indirect Taxes
Service Tax
Service Tax DECOAEM...........c..uviiiiiiiiee e CA. Punit R. Prajapati...........
ReCENt JUAGEMENTS........ouiiiiiiiieec e CA. Ashwin H. Shah................
Value Added Tax
VAT DEMYSHTIE. ...t CA. PriyamR. Shah...............
Recent Judgements and Updates............eeeveeeeiiiciiiieeeeeee e, CA. Bihari B. Shanh.................
Corporate Law & Others
BUSINESSVAIUALION. ...t CA. Hozefa Natawala.............
CorporateLaw Update................ooovviiiiiiiiiiiieeccceeeeeecevseveveeeeeeeenenenenens CA. Naveen Mandovara.........
From Published ACCOUNES......cccoooviiiiiii CA. Pamil H. Shah.................
Fromthe GOVErNMENT .........cooeiiiiiieiee e CA.Kunal A. Shah.................
ASOCIALTION NEWS. .. euiiiiiiiiiiiii s e e e e e s e e e e e e e e aaaaaaaaes CA. Abhishek J. Jain &
CA. NiravR. Chokg...............

YA O N N O 1=, o] g B 0] o === TR

... 367

@E Ahmedabad Chartered A ccountants Journa | September, 2014



Journal Committee

CA.Ashok Kataria CA. RAtamber Jagyasi
Chairman Convenor
Members
CA. Gaurang Choksi CA. Jayesh Sharedald CA. Mukesh Khandwaa
CA.Naveen Mandovara CA.Rani Shah CA.T.J. Advani

Ex-officio

CA.. Shallesh Shah CA.Abhishek Jain

s ) A\
Attention

Members / Subscribers/ Authors / Contributors

1. Journals are carefully posed. If not received, you are requested to write to the Association's

Office within one month. A copy of the Journal would be sent, if extra copies are available.

You are requested to intimate change of addressto the Association's Office.

Subscription for the Financial Year 2014-15 is = 400/-. Single Copy (if available) =~ 40/-.

Please mention your membership number/journal subscription number in al your correspondence.

While sending Articles for this Journal, please confirm that the same are not published / not

even meant for publishing elsewhere. No correspondence will be made in respect of Articles

not accepted for publication, nor will they be sent back.

6. The opinions, views, satements, results published in this Journal are of the respective authors
/ contributors and Chartered Acoountants Association, Ahmedabad is neither responsible for the
same nor does it necessarily concur with the authors/ contributors.

7. Membership Fees (For ICAl Members)

apLDd

Life Membership ~ 7500/-
Entrance Fees © 500/-
Ordinary Membership Fees for the year 2014-15 T 600/-/ " 750/-

Financial Year : April to March

Professonal Awards

The bedt articles published in this Journal in the categories of 'Direct Taxes, '‘Company Law and
Auditing' and 'Allied Laws and Others will be awarded the Trophied Certificates of Appreciation
after being vetted by expertsin the professon.

Artides and reading literaturesare invited from members aswell as from other professonal colleagues.

Published By

CA. Ashok Kataria,

on behal f of Chartered A ccountantsAssociation, Ahmedabad, 1s Floor, C. U. Shah Chambers, Near
Gujarat Vidhyapith, Ashram Road, Ahmedabad - 380 014.

Phone: 91 79 27544232

Fax : 9179 27545442

No part of this Publication shall be reproduced or transmitted in any form or by any means
without the permisson in writing from the Chartered Accountants Association, Ahmedabad.
While every effort has been made to ensure accuracy of information contained in this Journal,
the Publisher is not responsible for any error that may have arisen.

Printed: PratikshaPrinter
M-2 Hasubhai Chambers, Near Town Hall, Ellisbridge, Ahmedabad - 380 006.
Mobile: 9825262512 E-mail : pratikshaprinter @yahoo.co.in

326 @:T;Ah medabad Chartered Aacountants Journal | September, 2014



CA.Jayesh C. Sharedalal
jcs@crshareda alco.com

Let GotheHurt !

| am sure al of you must have experienced the
feeling of ‘Hurt’. Most of youmay nothave to go
very far in past of your present life. If you close
your eyes for a moment and start remembering
about theincidents of Hurt caused to you, you will
seethem and the personsinvolved, emergingframe
by frame in your mind, who have given you the
feeling of Hurt. Thisfeding may have cometo you
due to actionsor words or sometimesdue to in-
action of the concerned person/s. Going a step
further, you may also try to visualize theincidents
and the persons concerned where your words /
action /in-action may have caused Hurt to others.
More often than not, the concerned personswould
be your spouse, children, parents, friends, office
colleagues and occasionally may be an unknown
person also.

Oneexampleof feding Hurt: Youwere told by your
wife that she is going to prepare Pav Bhgji for
dinner. With thisexpectation you reach home. Pav
Bhaji isyour favouritefood. You find that instead
of Pav Bhaji you are served Khichdi. You loseyour
temper and say unpleasant thingsto your wife. You
get Hurt and shealso gets Hurt. You do not ask her
what wasthe reason for changein menu. Hereyou
assume too many things and hence lose your
temper. You think negatively of the stuation.

Remember, Hurt hasbeen felt by you due to Your
Per ception of theissue involved. It isa Stuation
where you yourself have become a Complainant
aswell as a Judge.

Mog of usfeel like taking arevenge for the Hurt
caused to us. Revenge usually doesnot involve a
physcal fight but modly it involves a mental
exercise to find out ways of satisfying our self of
having t&ken a revenge. Thisideaof revengekeeps
usin congant remembrance of the incident and
gives us subconscioudy a depressed feeling.
Moreover all our energy gets diverted to
unproductivework inwaiting to takerevenge.

Congant remembrance of Hurt and Revenge, since
both are inter connected, actslike adeep ravinein
the progress of your spiritua life. To uplift your
life, itisrequired to erasefrom your memory these
two.

What will happen if you don’tlet go the Hurt?

Percaved Hurt would cause damageto your health,
affect your mood, your productivity, your
relationships, and ultimately quality of your life.

Thosewho are already on Spiritual path will agree
that when you don’t et go the Hurt, conscioudy or
sub conscioudy you will remember the Hurt quite
often. Thiswill giveyou negative thoughts about
the person concerned, which in turn will send
negative vibrations to the concerned person. This
will resultin adebit entry in your ‘karmik’ account.
Your negative thought will be rebounded by
negative vibrations and ultimately you will create
anegative energy for your self.

The first step should be to think that the Hurt felt
by you ison account of Your Perception and your
perception isnot aFact. Think that just asyou have
your perception, so also theother person who you
think hascaused Hurt hasalso his perception about
theincident. Theincident wasYour Perception and
think that itwasan illuson which y ou mistook as
anincident.

If Hurt gill perdgds, one of the smple ways to
removeHurtisto forgivethe person concernedwho
according to Your Perception hascaused youHurt.
Your act of forgiveness should be a sincere one
and not just aformality.

“The weak can never forgive. Forgivenessisthe
attribute of thestrong”, said Mahatma Gandhi.

Just as you forgive others, you aso have to seek
forgivenessfor hurt caused by you to others.

Forgivingisdifficultto practiceinitialy. But once
youstartforgiving, youwill feel very light and stress
free. There will be no negative thoughts and this
will help youin enjoying your life.

So, Let Go theHurt!
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Editorial

ackatariaco@yahoo.co.in

Law Encroachment

The basic foundation of the Indian democracy is
its three pillars, viz. Legislature, Judiciary and
Executive. Theroleof legislature, parliament and
state assemblies is to frame laws for smooth
functioning, Executive ensures its proper
administrations and implementation and Judiciary
takes care of the scenario where there is any
violation. The law of theland reigns supreme and
evay citizen need toabideby it Thequestion arises
arethe roles of Legislature, Executive andJudiciary
interchangeable? Can the Executive take over the
role of the Legislator or exerciseits powersin the
manner against the spirit of thelaw framed by the
Legislature? The obvious answer to the question
is,"No’.

Of late, especidly in administration of thelncome
Tax Law it is observed that the body responsible
for theregulation and management is often found
towork asalaw maker. Theroleof Central Board
of Direct Taxesis to ensure proper administration
of drect tax laws through Income Tax D epartment.
The CBDT, now adays is working arbitrarily
without considering theinterest of tax payer public
in the country. Referring previous editorial,
introduction of income tax return forms after the
end of three months of a financia year was just
one example. The gpathy has not stopped there.
Recent coupleof decisions by theCBDT, against
thespirit of law, isadding to theworries of thetax
payersaswell astax professionals.

Againstthe hueand cry in responseto changesin
tax audit forms, the CBDT extended the date of
obtaining and furnishing tax audit report u/s44AD
to 30-11-2014. One would fail to understand
whether such a decision taken by the Board ismade
without taking into consideration the provisions of
the Income Tax Act. The Board has been granted

certain powers to ater some dates for proper
administration under section119 of thelncomeTax
Act. Extendingdatefor filing of return u/s139 is
one such authority granted. However, the Board
has no such power to dter the date of obtaining
and furnishing the tax audit reports. Thereis no
reference of section 44AB in section 119 of the
IncomeTaxAd. It appearsthat the peoplewho are
issuingsuchillega drculars aenat aoquainted with
the basic provisions of law. If so is thecase, how
they would be administering thelaw?

TheBoard has not stopped here. Recently another
circular has been issued making it mandatory for
al tax deductors tofilean online declaration onthe
website of the Department, wherein aquarterthere
is no tax deducted and deposited. Is there any
provision under thelncome Tax Law that mandates
atax deductor to file such declaration? Again the
answe seemstobe*No’.Various wurts haveheld
in past thet thereis no ligbility onthepartof thetax
deductor to furnish TDS statements, if thereis no
tax deductible and payablefor any peaiod. Despite
this,theBoad has mmewithan impulsivecircular
framing its own law ignoring the provisions of the
Incometax Act.

Instances have been heard of land encroachment;
howeve, it would bethefirsttime wherethelncome
Tax Law is encroached by certain group of people
regoonsiblefor its smoothadministrationand in fact
not just thelaw but the process of thelaw making
withtheaid of illegd circulars. The poor tax payer
of the country, left with no choice, accepts,
accommodates and adjusts himself to follow such
mandates.

Namaste,
CA.Ashdk K ataria
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From the Presdent

CA.Shailesh C.Shah
sckshah@yahoo.com

Dear Esteemed Readers,

Prime Mi nister Narendra Modi’s maden | ndependence
Day Speech a the Red Fort was highly memorable. Any
student wanting to develop oraoricd capabilities can
ceatainly use Prime Minister Modi’s extempore speech
a theRed Fort as aninspiration. His Speech lad out his
biggest concerns for the country. His speech touched
dmost every aspect. He spoke of governing through
consensus and not onthebasis of mgority in Parliament.
He emphasised that nation building could not be I€ft to
the government done, but time has come tha people
stop asking “M era Kyd' and “Mujhe kyd’, and contribute
to the col lective sense of duty and responsi bility for
nationd interest. Speling out his vision of “come and
make in Indid’, he invited manufacturers to invest in
India and step up its industrid growth and that may be
the booster for the profession as far as professiond
opportunities are concened. He urged the youth to
unleash their potentid and work towads
manufacturinggoods locally that are currently on the
import list.

“Made in India must be a synonym for excdlence...
Try and make onething tha India won't need to
import... the country must become a global exporter.
But ensure zero-defect when it comesto qudity”. Swachh
Bharat or Clean Indiawill be another campaign high on
hisprioritylist. Urgingpeopleto clean homes, villages

and towns” across the nation, Modi said this would be a
fitting tribute to Mahatma Gandhi on his birth
anniversary. The vision seems to be dear, only time
would tdl whether we are able to make India a better
nation.

Sincelast many years September is amonth when amost
dl chatered accountants are normdly busy in prepaing
tax audits reports dong with filing reurns of income
However the position this time is somewhat different.
The reason behind this is that CBDT unexpectedly
changed the formats of the tax audit report U/S 44AB
of Incometax Act and to everyone's surprise these new
formats were made gpplicable from Financid Year 2013-
14, for which the date of filing tax audit reports is 30/
09/2014. Due representation has been made by various
bodies indudi ng representation made by our Associgion
to postpone the gpplicability of the new report from next
yea. CBDT has extended the due dete for obtaining and

furnishing of report of audit u/s 44AB of the Act for the
Assessment Year 2014-15.

The order of CBDT has created lots of confusion
amongst the taxpayer and tax professionds by not
extending the due date of filing income tax return. Our
Associaion has agan made a strong representation for
extending the due date of filing the return. The copy of
representation is dready sent to dl the members by e
mall.

At the Association Residentid Refresher Course was
organized a Jaypee Pd ace Hotd and Convention in
beautiful city of Agrafrom 2™ to 6" August 2014. There
were totd 95 participant in the Residentiad Refresher
Course. | am pleasad to inform that the Centra Coundil
of ICAl was also a the same venue and we dl had a
chance to meet our dl central council members. We
fdidtaed dl the centrd council members including the
President and theVicePresident a thisoccasion. | reckon
that this was a maden event in the history of the
Associaion where the members of the Associaion got
to meet dl the council members. It was fruitful exchange
of views. The experienced team of Cultural and
Entertainment Committeeled by the young and dynamic
charman and convenor organized the program that
dlowed members and family members to showcase their
tdent in Antakshri. 40 participants got the opportunity
to present themsdves on the big plaform. The program
was thoroughly enjoyed by dl the members and ther
family members. Apart from Entertanment, second Brain
Trust Meeting was organized on the topic of “Issues in
Tax Audit” with CA. Sanjay R. Shah and CA Hardik
Sutaria, as the trustees of the mesting.

Theresults of CA Fina and IPC examinations conducted
in May / June 2014 were declared recently. | congratulae
dl those who passed in the examination. And those
students who could not succeed, | canonly say tha when
one fals he should never give up because FAIL means
“First Attempt In Learning”. If you get No in the result
remember No means “ Next Opportunity” . So be
positive and work hard.

With regards,
CA. Shalesh C. Shah
Presi dent
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Taxation of CharitableTruds

CA.P.N. Shah
pnsheh@shaha.in

ThefirstBudget of theBJP led NDA Government,
under theleadership of Shri NarendraM odi, was
presented inthe Parliament on 10th July, 2014. This
Budget, with the Finance (No.2) Bill 2014, has
been passed without any serious discussion onthe
amendments made in the Income Tax Act (Act).
The Finance (No.2) Act, 2014 has received the
assent of the President on 6th August, 2014.

Therearesomepositivefeaturesinthe FinanceAct
which reduces the burden of tax on Individuds,
HUFsetc., asaso givesincentives for increasing
savings, encouragement to small and mediumsize
meanuf acturing Companies withaview to crege new
jobs and encouragegrowthof economy. Somesteps
are aso taken to reduce tax litigation, to expand
scope for approaching Authority for Advance
Ruling, Setfement Commission etc. However,one
disturbing area relatesto someof theamendments
made in the Act whereby additiona powers are
givento CITw.ef. 1.10.2014to cancel Registration
of charitable Trustsu/s12A A for non-compliance
of some of the provisions of sections 11 or 13 of
theAct. These provisions are very harsh and will
putalarge number of PublicTrusts and Institutions
into difficulties. The Finance (No.2) Act, 2014,
amends section 10(23C), 11 and 115BBC of the
Incometax ActfromA.Y. 2015-16. Sections 12A
and 12AA have been amended from 1.10.2014.
Theseanendments reldingto Charitable Trustsand
Institutions are briefly discussed in this aticle.

1 Charitable and Rdigious Trusts cannot
claimexemption u/s 10: A trust or institution
whichisregstered or approved or notified asa
charitableor religiousTrustunder section12AA
or 10(23C) (iv), (v),(vi) and (via) will nat now
be entitled to clam exemption under any of
thegenerd provisons of section 10.

The intention is that such entities should be
governed by thespecid provisions of sections
10(23C) 11,12 & 13, whichisacodebyitsdf,
and should not bedligible to claim exemption
under othe provisonsof section 10. Therefore,
such entity will not now be entitled to clam
thatits income, like dividend income (exempt
u/s. 10(34)) or income from mutua funds
(exempt u/s. 10(35)), or interest on tax free
bonds, is exempt under section 10 and hence
not liable to tax. Such income continues to
qualify for exemption under section 10(23C)
or section 11.

Agricultural income of such an entity, however,
will continue to enjoy exemption under sedion
10(2). Further, such an entity eigible for
exemption under section 11 will not bebarred

from claming exemption under section
10(23C).

Depreciationon Capital Assts:

() Hitherto, dmost dl courts inIndia, while
interpreting Section 11, have held that
incomeof acharitabletrust u/s1listobe
computed on the basis of accounting
methodadopted by thetrust following the
commercid principles. (CIT V/sTrustees
of H.E.H. Nizam's Supplemental
Religious Endowment Trust 127 ITR
378(AP), CIT Vs Edateof V.L Ethirg 136
ITR12 (Mad) andCBDT drcular No.5-P
(Lxx-6)dated 19.06.1968).

On this basis the courts have taken the
viaw that depreciation onassets of thetrust
is to be deducted for the purpose of
calculation of Income of the trust in
commercid sense u/s 11 of the IncomeTax
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Act. Thewsdl settled principle of law, as
laid down by variouscourts, during thelast
morethan 50 yearsis that under thescheme
of Sedion 11, thaeaefolloving twosteps

Inthe firststep incomeof thetrustis to be
“computed” on commercia principlesand
depreciation on capital assets isto be
deducted for this purpose.

(b) Inthe second steptheincome socomputed

(ii)

isto becomparedwith” gpplication” of this
income to objects of the trust. For
gpplication of such Income, Capitd and
Revenueexpenditure incurred during the
year for the objects of the trust is be
compared with the figure of Income as
computedin (a) above.

Theaefore, “Depredation” and expenditure
for aoguining “ Capital Asset” fal under two
diff erent fields and there is no double
deduction of expenditure(Refer CITV/s
Framjee Cawasjeelnstitute 109 CTR 463
(Bom), CIT V/s Institute of Banking
Personne Selection 264 TR —110 (Bom),
CIT V/s Society of Sister of St. Anne
1461 TR 28 (Kar), CIT V/s Seth Manild
RamchhoddasVishram Bhavan Trust 198
ITR 598(Guj) and CIT V/s Market
Committee, Pipai 330 ITR 16 (P&H)

By amendmert of Sedion10(23C) and 11,
fromA.Y. 2015-16, itisnow provided that
depreciation will not be dlowed in
computing the income of the Trust or
Inditutionin respectof an asset, where cost
of acquisition has dready been clamed as
deductionby way of application of income
inthecurrent or any earlier yea. It may be
noted that this amendment will over rule
al the above decisions of various High
Courts.

(iii) Logic for the above amendment is given

inthe Explanatory M emorandum &s under:

Taxation of Charitable Trusts

“Theexisting schemeof section 11 aswdl
assection 10(23C) provides exemptionin
respect of income when it is applied to
acquire a capital assets. Subsequently,
whileamputingtheincomefor purposes
of thesesections, notional deduction by
way of depreciation etc. is claimed and
such amount of notional deduction
remains to be applied for charitable
pur pose.

Theaefore double berefitis clamed by the
trusts and institutions under theexistinglaw.
The provisions need to be rationdized to
ensure that double benefit is not claimed
and such notiona amount does not get
excluded fromthe condition of application
of incomefor chaitablepurpose.”

It will be noticed that this logic is quite
opposite to the well settled law as
interpreted by various High Courts.

(iv) The effect of the above amendment will
bethat dltheTrusts/I nstitutions which will
be affected by this amendment will have
tomaintan twoseparaterecords of Capital
Assts as under:

(@ WDV of Capita Assets inrespect of
which depreciaion as well as
deduction by way of application of
incomeis claimed uptoA.Y. 2014-15.

(b) WDV of Capita Assets inrespect of
which deductionby way of application
of income has not been claimed upto
A.Y.2014-15but only deprecidionis
clamed and alowed.

It may be noted that fromA.Y. 2015-16
depredation will not beallowed in respect
of WDV of Capitd Assetsasstated in (@)
above. Asregards WDV of Capital Assets
asstated in (b) above, depreciation canbe
clamed in A.Y. 2015-16 even after the
aboveamendment.
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Taxation of Charitable Trusts

3 Section 10 (23C): The existing section

10(23C) (iiiab) and (iiiac) grants exermption to
educationd institutions, universities and
hospitas that satisfy certain conditions and
which are wholly or substantialy financed by
the Government. The term “substantidly
financed by the Government” is not defined
and henceresultedinlitigation (Refer CIT vs.
Indian Institute of Management 196 Taxman
276 (Kar). It is now clarified that if the
Government grantto such inditutions exceeds
theprescribed percentage of the totd receipts,
(indudingvoluntay cortributions), thenitwill
be considered as being substantialy financed
by the Government.

Section 12A- Registration of Trust: Sedion
12A has been amended w.e.f. 01.10.2014. At
present atrust or an institution can clam
exemption only from the year in which the
application for ragistration under section 12A A
has been made. As such, registration can be
obtained only prospectively and this causes
genuine hardship to several charitable
organizations. Itisnow providedthat the benefit
of sections 11 and 12 will be availableto such
trusts for all pending assessments on the date
of suchregistration, provided theobjects and
activities of such trusts in these earlier years
are the same as those on the basis of which
regstrationhas beengranted. Itis dso provided
that no action for reopening assessment under
section 147 shall betaken by the Assessing
Officer merely on the ground of non-
registration. Accordingly, completed
assesgmentsin which benefitunder section 11
hasbeen granted, will notbe adversdy affedted
on account of non-registration. Iltmay benoted
that such benefit will not beavailable to trusts
where the registration was earlier refused or
was cancelled.

Section 12AA — Power to CIT to cancd
Registration: (i) The amendment made in
section 12A A, w.e.f. 01.10.2014, giving

(i)

additional power to the CIT to cancel
Registration of a Trust will create great
hardships to the trusts. At present, for non-
compliance with some of therequirements of
section 11,12 or 13thetrust isliableto pay tax
for that year. Now, the amendment in section
12A A empoweringCI T to cancel Registration
of the trust for such non-compliance will mean
that a trust which has been complying with
these provisions for severd years in the past
and aso in subsequent years will loose
exemptionin that year and aso in subsequent
years. This is avery harsh and uncharitable
provision and will lead to unending litigation
inwhich trustees will havetospend trust funds
which they would have utilized for charitable
purpose. Surprisingly, noneof the PubicTrugts
or institutions have seriously opposed this
amendment before it was passed in the
Parliament.

Briefly stated theamendmert in section 12AA
isasunder.

Atpresent rggidration of atrust / inditution once
granted, can be cancelled only under following
two circumstances:

(@ Theactivities of the trust are not genuine;
o

(b) Theactivities are not being carried out in
accordancewith theobjects of thetrust.

Now, the Commissioner has also been given
power to cancel registration besides theabove
two circumstances, if itisnoticed that thetrust
has nat compliedwith the provisions of sections
11, 12 or 13 inthe following manner.

(& Incomedoes not ensure for the benefit of
thepublic;

(b) Income is applied for the benefit of any
religious community or caste(In case of a
trust established on or after 01.04.1962);
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(©) Incomeis goplied for the benefit of persons
specified in Section 13(3) i.e. related
partes;

(d) Fundsof theTrust/ Institution areinvested
in prohibited modes i.e. there is non-
compliancewith Section 11(5) or 13.

Itis however provided that registration will not
becancdledif thetrust/institution provesthat
therewas reasonable cause for breaching any
of the aboveconditions.

(iii) Itistruethatthe Trusteescan fileapped aganst

the order of CIT to ITA Tribuna when such
registration is cancelled. But this will invite
litigationinwhich trust money will have to be
spent.

(iv) Itmay benotedthatthis additional power given

to CIT raises severd issues which have not
been considered while making the above
amendments.

Someof theseissues areasunder:

(@ Whether the aboveamendment appliesto
assessments madeafter 1/10/2014 or will
apply to assessmentsmade prior to that date
in which therewas non-compliance with
Sections 11 or 13 and the Trud/Institution
has been denied exemption u/s 11. If this
additiona powerto cance registration can
be exercised in respect of assessments
madeprior to 1/10/2014, it will mean that
thisamendmentisretroactive

(b) Compliance with sections 11,12 or 13
raises several issues of interpretation.
Therefore, a question will arise as to at
what stage the CIT will exercise this
additiona power to cancel registration. In
other words, whether he will cance
regidration when any adverse assessment
order for aparticular year is passed by the
A.O. or when the entire appellate
proceedings, in which the order is

\)

Taxation of Charitable Trusts

challenged, arecompleted. If registration
is cancelled when the adverse assessment
orderis passed, whether the origina order
granting registration will beautomaticaly
revived if the Trust/Institution ultimately
succeedsin theappedl.

(©) Whether cancdlation of registration as a
result of this amendment will befor the
yea inwhidh thereis non-conpliancewith
sedions11, 12or 13, If thisisnot thecase,
thetrug will notbeableto claim exemption
u/s 11 in subsequent years for which
assessments are pending dthough dl the
conditions of sections 11 or 13 are
complied with.

(d) If the registration is cancelled for non-
compliance with sections 11 to 13in one
year, whether the CIT can consider
granting registration in subsequent years
when the trust is complying with these
provisions.

(e If registration is cancdlled, say for A.Y.
2013-14, whether theincomeof thetrust/
institution will becomputed u/s 11 or after
applying al the other provisions of the
Income tax Act for computation of tota
income.

(f) If registration iscancelled inthe caseof a
trugt holdng catificateu/s80 G, whatwill
bethe position of personswho havegiven
donations and daimed deduction u/s80G,
in that year and in subsequent years,
including years after cancellation of
registration. It may be noted that thereis
no corresponding amendment in section
80G where by CIT can cancd certificate
givenunder thesection.

Considering al these issues, it appears that
whenthe trust isrequired to pay tax in theyear
when provisionsof Sections11 or 13 are not
compliedwith, thisaddtional power to CIT to
cance regidration of thetrust should not have
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been given. There is a grave danger of
unhedlthy practices being adopted by those
dealing with assessments of Charitable Trusts.

The effect of the above additiona power, if
exercised by the CIT, will be felt in the
following caseswhich areonly illustrative.

(i) If thetrust/institution has let and apart of
the premises to arelative of atrusteeat a
rentwhich accordingto A.Ois below the
market rate. Thisisdisputed by the trust/
institution in gpped as the exemption is
deniedu/s 11.

(i) If the trust/ institution has clamed
exemption for a donation received as
corpusdonaion but itis not able to obtain
letter of confirmation from the Donor
before the date of assessment. The A.O
treats the donation as income u/s 12 and
denies exemption u/s 11 as the income
applied, according to him, is below 85%
of income of the Trust. The matter is
disputed in apped as the trustees have
received the confirmation letter after the
date of the assessment order.

(ii) A trusteehas giveninterest freeloan to the
trust / institution to meet its immediate
needs without obtaining permission of
Charity Commissioner. In spiteof thefact
that application before Charity
Commissone ispendng consideraionon
the date of passing the assessment order
theA.O denies exemption u/s 11.

Theapped against thisorder ispending.

(iv) TheA.O has denied exemption u/s11 on
theground that Form10 for accumulation
of incomewas not filed before due date
but was filed during the course of
assessment proceedings. Apped against
thisassessment is pending.

7 Section 115-BBC- Anonymous Donations:

The existing provisions of section 115BBC
providefor levy of taxat therateof 30% inthe
case of Trust / Institution, being university,
hospitd, charitable organization, etc. on the
amount of aggregate anonymous donations
exceeding five per cent of the total donations
received by thetrust / institution or onelakh
rupees, whichever is higher. This section is
amended fromA.Y. 2015-16 to provide that
the incometax payable shal be the aggregate
of the amount of income-tax calculated at the
rate of thirty per cent on such aggregate of
anonymousdonations received andtheamount
of income-tax with whichthetrust /inditution
would have been chargeable had its tota
income been reduced by the aggregeate of such
anonymous donations. Thisamendment is to
rationaizetheprovisions of thesection.

From the above discussion it will be noticed
that while someof theamendments relating to
charitabletrusts are beneficia, theamendment
giving additional power to CIT to cance
registration u/s 12AA if thetrust / institution
does not comply with requirements u/s 11 or
13 is disturbing. Those dedling with matters
relating to taxation of Charitableor Religious
Trusts know how difficult it is to obtain
registration u/s 12AA. If such registration is
cancelled on theground of non-compliancewith
thereguirement of Sec. 11 or 13inone yesr, it
will bedifficult to get registration once again.
This amendment will end up in unending
litigationin which public trust movies, which
woud have beenspert for charitablepurposes,
will have tobespent. There isasoa danger of
some persons using unethicd means toensure
that Registration u/s 12 AA is not cancelled.
Considering dl these aspects, this particular
amendment in section 12A A needs to be
withdrawn by the Government.

0o
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Analysisof Major
Changes Madein

Tax AuditRepOrt  ca paresh p.Desai CA. Kush Paresh Desai
desaimindparesh@yahm.coin kudesai @delaitte.com
I ntroduction 3 Thewords * subjectto followingobser vations

CBDT has through its Notification No: 33/2014
dated 25" July, 2014 amended the Income Tax
Rules, 1962 to revise Tax Audit Report forms. In
revisedtax audit reports, number of clausesin Form
3CD isincreased from 32to 41 and many existing
clauses are revised drasticdly. Initidly, it is made
applicablefor A.Y.2014-15 only with no extension
of time, because of which there was a cause of
concernin our fraternity and many representations
were made to CBDT as wedl as to the Finance
Ministry. When we areputting up our pentowrite
this article, oneray of happiness has come from
CBDT extending time limit to obtain and furnish
tax auditreport for thecurrent year u/s44AB from
30" September, 2014 to 30" November, 2014.
Immediately on receiving such notification, the
disaussionsstarted regardng theduedate for filing
of return of income CBDT has dso providedonline
schema covering the changes made to upload
revised tax audit reports. Inthe back drop of this,
let us analysethe changes made.

Changesmadein Form3CA/3CB

1) Inclause 1(a), earlier only year ending date
was required to be mentioned while in the
revised 3CA/3CB period starting date and
ending date needs to be mentioned. The only
reason we can conclude for this change isto
clearly accommodate situations likestarting up
new business of profession, amagamationand
demerger etc.

2 Incdause 3, while commenting as to whether
particuarsgiven inannexed Form3CD aetrue
and correct, there is a specific reference to
examination of books of account and other
relevant documents, which was not there in
earlierform 3CA.

or qualification, if any” have been added in
the opinion paragraph of Form 3CA/3CB. It
has created practicd difficulties as regards to
Form 3CB. In form 3CB, under clause 3(a)
itself the tax auditor is required to state any
observations/comments/discrepancies/
Inconsistenciesif any.Againinthe revised form
3CB, theobservatons/qudificaions, if anyare
required to be mentioned in clause 5 i.e. in
opinion paragraph.

4) Earlier Form 3CA/3CB was required to be
signed by a Chartered A ccountant within the
meaning of the Chartered A ccountants Act,
1949 or by a person who, in relation to any
State, is, by virtue of the provisions of sub-
section (2) of section 226 of the Companies
Act, 1956 (1 of 1956), entitled to begppointed
to act asan auditor of companies registeredin
that State. As per revised tax audit reports, itis
reguired to be signed by person digible tosign
thergportas pertheprovisons of Section 44AB
of the Income TaxAct, 1961. In our opinion,
theintention behind this changeisto dlow other
prafess onas such as company secrdaries, cost
accountants, advocates eic. to carry out tax
audit in future by amending definition of
accountant u/s 288. The same is aready
proposed under theDirect Tax Code whichis
warning sign forthe Chartered A ccountantsin
practice.

5 Stamp and seal of the signatory is now
mandatorily required in the revised tax audit
reportswhich was not required earlier.

Changesmadein Form 3CD

1) Clause 4: Disclosure of liability and
regigrationunder indirect taxes:
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2

Thisisthe new clauseadded under therevised
tax audit report which requiresreporting asto
whether theassesseeis liabletopay any indirect
taxes; if yes then registration number or any
identification number dlotted for the sameis
required to be furnished in respect of dl the
Indirect Tax provisions. Theintention behind
such changeis to easily cross confirm certain
information with other taxing authorities.
Though this changelooks simple, it can extend
liability of the tax auditor to a great extent as
thereisarisk thet assesseemay havebem lisble
to pay any indirect tax but may not have been
registered under the same and may not have
paid such tax. For this, tax auditor should
reasonably satisfy himself that wherever the
assessee s liable to pay any indirect taxes by
checking books of accounts and by obtaining
knowledgeof client’sbusiness, and if yes, then
whether it has taken registration for the same
and disclosed accordingly in form 3CD.
Registrationnumber need tobetraced fromthe
regstraionlette / licenseissued by thereevant
authorities. Theremay bemultipleregistration
numbers applicable for one assessee due to
different services/ unitsetc. In such acase, the
registration details of al such services / units
should bedisclosed. | n addition, the tax auditor
should aso obtain representation from the
assessee regarding dl the applicable indirect
tax laws.

Clause8: Rdevant Clauseof Section 44AB
under which theaudit has bean conducted:

Sub-clauses of section 44AB covers various
circumstances under which tax audit needs to
becarried out. Thoseare asfollows:

- aperson carrying on business fulfilling
criteriaof tumover

- aperson carrying on profession fulfilling
criteiaof tumover

- aperson carryingon businessif profitsand
gans are deemed u/s 44AE,44BB and
44BBB and personhasclamed suchincome

to be lower than the profits or gains so
deemed to be the profits and gains of the
business

- aperson carryingonbusinessif profitsand
gainsare deemed u/s44AD and person has
clamed such income to be lower than the
profits or gains so deemed to be theprofits
and gains of thebusiness

3 Clause11(b): Address at which books of

accountsarekept:

Under this clause, disclosure is to be made
regardinglist of bodks of accounts and address
a which the books of accounts are kept. Tax
Auditor should be very careful that accurate
reporting under such clause is made based on
address given under this clause as the
department may useit for conducting search
and survey.

While reporting under such clause, problem
would dso arise in the following particular
scanarios:

- Assessee operating a multi-location and
booksof accountsaremaintained a dif ferent
locations.

- When books of account can be accessible
from head office of the company in SAP /
ERP software while related supporting
vouchers are maintained at different
locations.

In dl such cases, it is worthwhile to note the
definition of books of account as per section
2(12A) of the Income Tax Act. Books of
account includes ledgers, day-books, cash
books, account-books and other books,
whether kept in the written form or as print-
outsof datastored inafloppy, disc, tape or any
other form of eectro-magnetic data storage
devices. The definition includes books of
account but does not include supporting
vouchers or invoices. Accordingly, it may be
conduded thet if books of accountare keptand
canbe examinedfromasingle location through
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SAP system orother eectronic system, ddails
of each location need not be separately stated.
However, in caseswherebooks of account are
notkeptat onelaocation andcannat beexamined
from a single location, details of books of
account at respective locations should be
separately stated.

Clausel1(c): List of booksof account and
natureof releant documentsexamined:

Inthis clause, changeis madeto aso disclose
aong with books of account, other relevant
documents examined by thetax auditor. What
dotheterm“relevant documents” meanwould
depend upon the professiona judgment of the
tax auditor, till thetime thetermis clarified by
ICAI inits GuidanceNote. Generdly, the tax
auditor during his audit procedures examines
various other documentsto derivehis opinion
but not al such documents are required to be
disclosed under this clause and relevancy &
importance of the doauments examined should
betaken into accountwhile making disclosure
under this clause. Hereare some of the items
which may be considered as relevant
documentsto bedisclosed.

- Document Regarding Constitution of the
assessee. i.e. MOA/AOA in case of
Companies, partnership deed in case of
Partnaship firm/LLP etc.

- Registration Certificate/Other Relevant
Documents under Indirect Tax laws

- Financid Statements& Auditor’s Reportin
casethestatutory audit has been carried out
by the person other than the tax auditor

- Minutes of Board Meetings, Director’s
reports etc. in case of company to check
whetherthereis any changein the neture of
business

- Bvidence regarding shareholding pattern
during the year in case of company

- Excise/ ServiceTax Returns

6)

- Stamp duty vauation in case any land or
buildingor both has been transferred during
previous year

- Chdlansrddingto paymentof contributions
received by theemployees

- TDS/TCSReturns
- Payment proof of items covered u/s43B

- Income Tax Return of the immediatdy
precedng Previous Year

- Proof for Claming Deductions under
ChapterVIA or 11

- Proof Regarding Dividend & Dividend
Distribution tax payment

- Cost / Excise/ Service Tax Audit Report

- Assessment Orders passed by the taxing
authoritiesunder theact other than Income
Tax Act, 1961 and Wedth Tax Act, 1957

Clause 17: Land or Building or both are
transferred during thepreviousyear for a
consideration less than value adopted or
assessed or assessablebyanyautharity of a
State Government referred to in section
43CA o 50C:

In this clause, when land or building or both
havebeen transferred during the previousyear
at the consideration whichis lessthan therate
adopted for stamp duty vauation, then anount
of such consideration and stamp duty vaue
needs to bereported. For this clause whenever
land or building or both are transferred during
previous year, tax auditor should obtain and
verify evidenceregarding stamp duty vauaion
of such land/building or both.

Clause21(b): Amountsinadmissibleunder
section 40(@a) :

Changes are made under this clause to report
subclause wiseamount inadmissible Ws40(a).
However, sub-clause (ii) of section40(a) has
not been included in revised 3CD which

@E Ahmedabad Chartered A ccountants Journa | September, 2014

337



Analysis of M ajor Changesmade in Tax Audit Reports

9)

requires disalowance of any sum paid on
account of any rateor tax levied on theprofits
or gans of any business or profession. Hence,
guestion arises as to whether disallowance
relatingto provision of incometax anddeferred
tax should bereported or not. Onaconser vative
basis, tax auditor can disclose disallowance
under sub-clause (i) in manual tax auditr eport
physically sgned by it but the samewill not be
possible while uploading tax audit report in
utility as utility does not containthe box under
whichdisallowance canbe madeu/s 40(a)(ii).

Clause 21(d): Disallowance / deemed
incomeunder section 40A(3):

Earlier, the tax auditor was required to state
whether he has obtained the certificate from
theassessee asto whethe payments waemede
by account payee cheques drawn on a bank or
account payee bank draft, as the case may be
u/s 40A (3) and based on that he was required
to report amountinadmissibleu/s 40A (3) read
with Rule6DD. As perrevised tax audit report,
the tax auditor is required to report amount
inadmissible /s 40A (3) based on examination
of books of account and other reevant
documents / evidence. In addition, as per
revised tax audit report, tax auditor is aso
required to repart deemedinacomeu/s 40A (3A)
whichwas not required earlier.

Clause28 & 29: Recept of shareand issue
of sharesby acompany:

These arethe new clauses added by revised
tax audit reports. As per clause 28, wherein
previous year the assessee received shares of
the company not being a company in which
public are substantidly interested, without
consideration or for inadequate consideration
as per section 56(2)(viia), then detalls of the
same need to be furnished. As per clause 29,
where the assessee has during previous year
received congderation for issue of shareswhich
exceeds its fair market value as per section
56(2)(viib), then details of thesamenead to be
furnished. Wheresuch transactions havebeen

9

incurredduring the previousyear, thetax auditor
should verify as tocalculations aremade asper
Rule1l & 11UA of the IncomeTax Rules.

Clause 31: Taking or accepting loan or
deposit (Section 269SS/T):

Reporting under this clause has remained the
sameexcept thatrequirement of statingwhether
thecertificate hasbeenobtained catificatefrom
theassesseeregarding taking or acceptingloan
or deposit, or repayment of thesame through
an account payee cheque or an account payee
bank draft has been done away with. In
addition, it is worthwhileto mention here the
amendment made by the Finance Act, 2014
which states that acceptance or repayment by
useof eectronicclearingsysemthrough abank
account is a vaid mode of acceptance and
repayment under section 269SS/ 269T (w.ef.
1April, 2015).

10) Clause34: Disclosureregarding TDSand

TCS:

Earlier, it was required to report whether the
assessee has complied with the provisions
regarding tax deduction and payment thereof
to the Centra Government andany defaultwas
to bereported. Rgoorting under the revised tax
audit reporthas been madevery mud in detail.
The tax auditor is now required to make
assessment regarding TDS/ TCS provisions
of the assessee rather than auditing. Under
clause 34, detailsregarding provisions of TDS
/ TCS need to begivenin threesub-clauses as
mentionedhereunder:

- Underclause 34(9),if theassesseeisrequired
to deduct or oollect tax, then details need to
be given in the presaibed teble regarding
suchdeductionor collection. Question arises,
as towhether party-wise detalls need to be
given fromwhich tax has been deducted or
collected. If so, the disclosure under this
clausewouldbevery longincaseof assesse
havinglargeoperations Howeve incolumn
1 of the prescribed table, TAN numbe of
the assesseewhich isrequired to deduct or
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collect the tax is required to be mentioned.
Basedon that, wemay condudethé section-
wise nature of payment made / amount
recaivedand tax deduded / collectedthereon
may bedisclosedunder this dause andparty-
wise disclosure may not be required. For
example, totd payment madefor contract
services and total tax deducted u/s 194C
thereon, or tota payment made of fees for
technicd or professond savicesand totd tax
deductedu/s 194J thereon may bedisclosed
along with other detals as per table
presaibed.

- Under clause 34(b), dsclosureneeds to be
madewhether the assessee has furnishedthe
statement of tax deductedor collected(TDS
| TCS Return) within prescribed timeand if
not, details to be given in the prescribed
table. Itis dso required to be reported asto
whether such statement includes dl the
transactionsregarding TDS / TCS.

- Under clause 34(c), iftheassesseeisliable
topay interest u/s201(1A) of 206C(7), then
detailsregarding interest payableas per such
sections and actud interest paid need to be
disclosed.

11) Clause36: Dividend Distribution Tax u/s

115-0:

Under this clause, changes are madeto aso
report reduction in the amount of dividend on
which Dividend Distribution tax needs to be
paid, of the fdlowing amounts.

- Unde Section 115-O(1A)(i)

dividendrecavedby thedomestic subsdiary
company if such company has paid tax
under this sectionor of the dividend received
by theforeign subsidaryif thetax ispayable
by domestic company u/s 115BBD onsuch
dividend.

- Unde Section 115-O(1A)(i)

Reduction of dividend of theamount if any,
pad to any personfor, or on behdf of, the
New Pension Scheme

12) Clause 37,38,39-Other Audits:

Under this clause, disclosure should be made
regarding if cost audit, exciseaudit and savice
tax audit has been carried out. If yes, thenany
disagreement or qualification reported /
identified by such auditors needs to be
disclosed.

13) Clause 41: Demand Raised or refunds
issued under any tax laws other than
Income Tax Act, 1961 or the Wealth Tax
Act,1957:

Unde thisclause if thereisany demand rased
or refund issuedduring the previous year under
any tax laws other than IncomeTax Act, 1961
or theWedth Tax Act, 1957 is to be reported.
Verifying completeness of thedisclosuremade
under this clause may be difficult for the tax
auditor in case the client does not give dl the
requiredinformaionregarding demandsissued.
If the assessee isa company, then tax auditor
may cross verify disclosure made regarding
contingent liabilitesin thefinancid staements
tocheck whether dl the demands raised against
thecompany andshown & contingentliahilities
are disclosed under this clause. Other way to
check the completeness is to get legal
confirmation regardingall thedemandsraised
against theassessee fromthe lega counsel of
the assessee. Again, how much practica this
procedurecan be inthecaseof small assessee
needs to bethought upon. Refunds issued and
received by the assessee can be directly traced
fromthe books of account. Howeve', quedion
arises as to whether refund acknowledged by
the taxing authorities to be paid before 31%
Marchbut recaved later on should bereported
or not. Can refund acknowledged by thetaxing
authority beconsidered as refund issued or it
should be considered as issued only when
recaelved by theassessee?In thisregard, if we
take reference of clause 16(b), it may be
concluded that in case refund acknowledged
by taxing authorities before the year-end but

contd. on page no. 358
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Glimpsesof Supreme
Court Rulings

AdvocateSamir N.Divatia
sndivatia@yahoo.com.

ServiceL aw —Employer —employee
21 rdationship:

The schools are established by NALCO and
NALCO isdso providingnecessary infrasructure.
It has aso given adequate financia support in as
much as deficit, after meeting the expenses from
the tuition fee and other incomes received by the
schooals, is met by NALCO. NALCO has placed
staff quarters at the disposd of theschools which
are dlotted to the employees of the schools.
Employees of theschools aredso accorded some
other benefits like recregtion club facilities, etc.
However, theposer isasto whether thesefeatures
are sufficient to make the staff of the schools
employeesof NALCO.

In order to determine the existence of employer-
employeerdationship, the correct approach would
be to consider as to whether there is complete
contra and supavision of NALCO.

Theschools havetheirown M anaging Commitiees
who not only recruit teaching and other staff and
appoint them, but al other decisionsin respect of
their service conditions are also taken by the
Managing Committees. These range from pay
fixation, seniority, grant of leave, promotion,
disciplinary action, retirement, termination etc. It,
thusbecomes clear thet day-to-day cortrol ove the
staff is that of the Managing Committees. These
M anaging Committees are having statutory status
as they areregistered under the Societies
Registration Act. Hence, Submission that
Managing Committees do not have their own
independent legal entitiesis liableto bergected.

M erely becausethe schoolsareset up by NALCO
or they have agreed to take care of the financia
deficits for the running of the schools, arenot the

conclusivefactors to determineemployer-employee
relationship. The exerciseundertaken by theHigh
Court was in the nature of piercing the vel and
commenting that real control vests withNALCO.
Whether the arrangement/contract is sham or
camouflageis adisputed question of fact. In the
present case the writ petitionsweefiled and itwas
not acase whereindustria disputes were rased by
theseenployees.

No doubt, there may be someeement of cortrol of
NALCO becauseof thereasonthat its officidsare
nominated to the Managing Committees of the
schools. Such provisions aremade to ensure that
schoolsrun smoothly andproperly by thesociety.
It dso becomes necessary to ensurethat themoney
is appropriately spent. However, this kind of
‘remote control’ would not make NALCO the
employer of these workers. This only shows that
since NALCO is shouldering and mesting the
financia deficits, it wantsto ensure that money is
spentfor rightful purposes.

[National Aluminium Company Ltd. and athe's
vs.Ananta KishoreRout and others (2014) (6
SCC756)]

Criminal trial — Examination —Cross-
examination:

It is a settled lega proposition that in case the
guestion is not put to the witness in cross-
examination who could furnish explanation on a
particular issue, the correctness or legdity of the
said fact/ issueauld not beraised.

[Mahavir Singh vs. Stateof Haryana (2014)(6
SCC716)]

000
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CA.C. R.Sharedalal
jcs@crshareddaco.com

CA.Jayesh C. Sharedalal

jcs@crsharedalaco.com M_

Sec. 263 : Erroneous : Meaning of
Director of Income Tax v/s. Jyoti
Foundation (2013) 219 Taxman 105
(Ddhi)(Mag) :(2013) 357 ITR 383 (Dd)

Issue

When can the order of the A.O. be said to be
‘erroneous” and whatistheduty of CIT/DIT?

Hed:

Revisionary power u/s 263 is conferred by theAct
ontheCIT/DIT whereanorder passed by thelowver
authority iserroneous andprgudiad to theinterest
of the revenue. Orders which are passed without
inquiry or investigationaretrested as erroneousand
prejudicid to the interestof therevenue, but orders
which are passed after inquiry/investigation onthe
guestionfissuearenot perseor normaly trested as
erroneous and prejudicial to the interest of the
revenue simply becausethe revisionary authority
fedsand opinesthat further inquiry/investigation
was required or deeper or further scrutiny should
beundertaken.

In the Instant case, inquires were certainly
conducted by theA .O. Itis notacaseof noinauiry.
The order u/s 263 itsdlf records that the Director
feltthat theinquiries arenot sufficient and further
inquiries or details should have been called.
However,in such cases, & observed in the case of
ITOV/s.D.G. Highway Projects Ltd. (2012) 343
ITR 329 theinquiry should have been conducted
by theCIT/DIT himsef to record finding that the
assessment order was erroneous. He should not
have set aside the order and directed theA.O. to
conduct thesaidinquiry.

See. 147 . Meaningd “ After a period of
four years”.

37 Fateh Chand Charitable Trug v/s.CIT
(2013) 219 Taxman 172 (Allahabad) :
(2013)3571 TR 604(All)

Iswue:

What is the meaning of “after a period of four
years” in Sec. 1477?

Hed:

It was contended by the assessee that the instant
casewas withintheprovisoto Sec. 147 and asthe
proceedingwas intiated after aperiod of four years
from theend of the assessment year 2006-07, the
proceeding was bad. The said argument is
misconceived and proceeds on thewrong footing
that four years period from the end of the
assessment year 2006-07 will cometo an end on
31-03-2010. Thephrase used intheproviso is* after
theexpiry of four yearsfromtheend of therdevant
assessment year’. Clearly it postulates that the
starting up of four years period will be from the
end of the assessment yea, i.e. for theassessment
year 2006-07, the assessment will expire on 31-
03-2007 and four years period from that date
expireson 31-03-2011. Admittedly theimpugned
noticeis dated 19-04-2010andit is withintheperiod
of four years fromthe end of theassessment year
2006-07 and is clearly withintime.

Penalty : See 271(1)(c) : Expl. 5:
Manner
ClITv/s. Sdh Nath God (2013) 359I TR
481 (All)

Iswue:

Meaning of “Manner” in Sec. 271(1)(c)
Explanation 5 forclaming immunity from pendlty.
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Hed:

To theextent the assessee makes a clean breast of
hisund sclosed income rgoresented by assets found
tobe inpossessionof theassesseeheis not deamed
to have concedled his income or conceded the
particularsthereof. Theexplanationis nat confined
to physicd possession but extendsto other forms
of possession.

In the instant caseanote book wasfound inwhich
detals of expenses of renovationof resdencewere
written. The assessee stated that he had made the
expenditure out of business income but had not
noted in his books of account. According to the
note book, the total came to Rs. 5,39,300/- which
the assessee admitted tobe undisclosed income of
thefinancid year 1991-92 and on which hewas
ready to pay thetax. Thestatement wasmadeduring
thecourseof search andtheassessee wasready to
make payment of tax. No further detalls was
required nor was any further explanation begiven
asto how and inwhat manner and inwhich year
or years the undisclosedincomewas earned and as
to why the tax was not paid on such undisclosed
income.

Differencein stock disclosed toBank :
39 NoPenadlty : CIT vis. Sachidanand Pulse
Mills (2013) 219 Taxman 153 (Guj)

(Mag)
Isue:

When assesseedisclosed higher stock to Bank to
avall higher credit, whether penalty can belevied?

Hed:

The assessee availed overdraft facility for the
purposeof accommodating exiging bank bdances
againsthypothecation of stock. He provided stock
statementsto bankin support of it.

During assessment proceedings, the A.O. found
diffaencein gock between stock satementsgiven
tobank by theassesseeand sock as per the books
of account. Accordingly, he imposed pendty u/s

271(1)(0).

Fromthe Courts

CIT (A) dismissedassessee sapped.

|.T.A.T. deleted the pendty on theground that no
—conceament of incomewas found.

On gppeal tothe High Court itwas held that :

Itwas found that therewas assuch no conceal ment
by the assessee and considering the case on behalf
of theassessee thatthe stock statement giventothe
bank was purely for thepurpose of accommodating
existingbark financesandthe assesseewasrequired
tosubmit bank stetement showinga particular vdue
of thegock in orderto continuously enjoy overdraft
facility and whatever wassubmitted before the bank
was disclosed beforethe authority, and, therefore,
as such therewas no conceament. The Tribunal
rightly deleted thepenaty imposed under section

271(1)(0).

Purchasefrom open marké : Only profit
element to be added : CIT v/s.
Satyanarayan P. Rathi (2013) 219
Taxman 149 (Guj) (Mag) : (2013) 351
ITR150 (Guj)

Iswue:

When purchases were made of which the sellers
werenot identified, whether full vdue of purcheses
to beadded ?

Hed:

Assessing Officer madeaddition of entireamount
of purchases onground that concerned suppliers
had never supplied goods as named by assessee.
CIT(A) as wel as Tribuna having found that
though purchases werenat madefrom partiesfrom
whom assessee claimed but such materials were
purchased from open market incurring cash
payment and bills were procured from various
sources held that only profit dement at rate of
12.5% was to be added as income of assessee.
Whether present case being one of only purchase
but not from disclosed sources it would be only
profit eement embodied in such purchase which
could be added in income of assessee and thus,
rightly so doneby CIT(A) and Tribund.
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Builder : Deposit for booking is not

41 income : The same will be income on
transfer of property. CIT v/s. Shivalik
Buildwel (P) Ltd.(2014) 220 Taxman 3
(Guj) (Mag)

Iswue:

When theincome will arisein case of builder who
received money for booking?

Hed:

Assesseewas abuilder and developer. It recelved
certain amount as advance from different parties.
A.O. added said amount as assessee's taxable
income. Tribuna set aside addition made by A..O.
holding that assesseebeing adevelope of project,
profitin its casewouldariseonly ontransfer of title
of praperty and, therefore receipts of any advance
or booking amount could not be trested astrading
receipt of year under consideration. Hence order
passed by Tribuna was upheldby the HighCourt.

Sec. 45 : Retiring Partner taking only

4 money : Section notapplicable: CIT v/
s.DynamicEnterprises (2013) 3591 TR
83(Karn) (FB)

Iswue:

When retiring partners are paid only money,
whether provision of Sec. 45(4) isapplicable?

Hed:

(1) After theretirement of partners, thepartnership
continued to exist and thebusiness was carried
on by theremaining partners. Wha wasgiven
to the retiring partners was cash representing
the valueof their sharein thepartnership. No
capitd asset was transferred on the date of
retirement. In the absence of transfer of any
capital asset in favour of retiring partners no
profit or gain aroseinthehands of thefirm.

(2) The property belonged to the firm. It did not
belong to the partners. When the retiring
partners took cash and retired, they were not
relinquishing their interest in the immovable
property. Therefore therewas notransfer of a
capita asset as such; no capital gains or profit
arose inthe hands of the firm. Therefore Sec.
45(4) had no application to the facts of this
case.

(3 Thefirmdid not transfer anyright in thecapital
assd infavour of theretiring partners. Thefirm
did not cease to hold the property and
consequently, the rightto the property was not
extinguished.

(4) When a retiring partner takes only money
towardsthevaue of hisshareand whenthere
isnodistributionof capita asset/assetsamong
thepartnersthere is notransfer of acapita asst,
and consequently, no tax on profits or gains
was payableu/s 45(4).

oo0no

Computersareinhuman because onceprogrammed and wor king
smoathly, they arecompletely honest.

Wisdom is something that hasto be discover ed by each one and
it isnot theresult of knowledge.

|ssac A simov

J.Krnshnamurti
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Tribunal News

CA.Yogesh G.Shah
yshah@deloitte.com

CA.AparnaParekar
gparelkar @dd oitte.com

ACITV.Nandld Tdani CharitableTrust
31 1491 TD 357(Mum)

Assessnent year: 2004-050rder Dated:

30"September, 2013

BasicFacts

The assesseeis a charitable trust registered under
theBombay Public TrustA ct, engaged inchariteble
objects, as promotion of education, medical relief,
andfor other objects of genera public nature. The
assessee had received donation from another
charitable trust, TEF. Subsequently assessee aso
gave certain amount of donation to TEF towards
its corpus. TheAO opined that it wasaclear case
of round tripping and thus only an eye-wash.
Further thedonation toTEF was again towardsthe
corpus of the donee- fund so that it was not liable
to bespent for thelatters objects. A ccording tothe
AO the samewould not therefore be regarded as
an application of income for charitable purposes.
He accordingly added amount donated by the
assesseas itstaxable income. The CIT(A) hed in
favour of theassesse.

Isue

Whethe donation madeby one charitabletrust
toanother charitabletrust would entitledonor
trust to claim exemption qua application of
incomeunder section 11(1) even if donation is
towardscorpusof donee-fund ?

Hdd

TheHon' ble ITAT held that the donation by one
charitable trust to another would entitlethe donor
fund to claim exenption quagpplication of income
under section11(1). Itwouldmakeno differenceif
thedonationis towards the corpusof thedone- fund
so thatit isonly the incometherefrom and not the
donation sumitself thatis liable to be spentfor or

utilized for the charitable purposes of theredpient.
Theword * goplication’ has awider connatation than
theword ‘spent’ sothat an gpplication of income
of the donor trust could not be denied. Again the
corpus fund may not necessarily be invested in
specified securities butcould al o betowardscapital
expenditurewhich again quaifies as an application
of income. The objections thus raised by the
revenuewereheld not maintainable.

LSG Sky Chef (INDIA) (P) Ltd. vs.
DCIT 163TTJ 808 (Mum))
Assesament year: 2009-10 Order dated:
27" March, 2014

BasicFacts

In the assessment completed under section 143(3)
there was short grant of TDS even though the
assesseehad furnishedtheorigind TD Scertificaes
beforetheAO. It had dsogiven, the party (deductor)
wise details of the total tax deducted and had also
submitted that the entireincome on which the tax
stands deducted stands booked as its income for
the relevant year. Theassessee has hencedone dl
that was withinits mean to clam credit in respect
of tax deducted onits income. Inspiteof thisthere
was a short credit for tax deducted at source. The
CIT(A) had given directions to the AO to grant
credit in accordance with the tax deducted and
deposited by the deductorsinthename of the assesse
and in accordance with the CBDT’s circulars/
instructions and guiddines. Aggrieved by these
directions the assesse wasin goped before the ITAT

Issue

Whether the assesseecan be held responsible
for any discrepancy in Form 26AS or for the
non-matchingof TDSreflected therein withthe
assesseg sclaim ?
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Hdd

TheHon’ ble ITAT held that though Form 26AS
[r/w r.31AB and ss. 203AA and 206C(5)]
represents a part of awholesome procedure
designed by the Revenue for accounting of TDS
(and TCS), the burden of proving as to why the
saidForm (statement) does notreflectthe details of
theentire tax deducted at source for and on behalf
of a deductee cannot be placed on an assessee
deductee. The Assessee by furnishing the TDS
certificate/s bearing the full details of the tax
deducted at source, credt for whichis bangclaimed
has discharged the primary onus on it towards
clamingcreditinits respect. He acoordingy cannot
beburdened any further inthematter. TheRevenue
isfuly entitied to conduct proper verification inthe
meatter and satisfy itself withregard to theveracity
of theassessee's claim, butcannot deny the assessee
credit in respect of TDS without specifying any
infirmity in its claims. Form 26AS is a statement
generated at the end of the Revenue, and the
assessee cannot bein any manner held responsible
forany dscrepancytheran orfor thenon-matching
of TDS rdlected thereinwith the assessegs clam.
The plea that the deductor may have specified a
wrong TAN, so thatthe TDS may stand reflected
in theaccount of another deductee, is no reason or
ground for not alowing credit for theTDS in the
hands of the proper deductee. The Revenue is
obliged to grant theassesseecreditfor the TD S of
which heis able to satisfactorily proveto theAO
the factum of deduction of tax at source and its
deposit to the credit of the Centra Government,
subject of course to the conditions of ss.198 and
1.

(Note: Recently Guyjara HighCourt incase of Sumit
DevendraRgani V ACIT SCA No0.2349 of 2014,
order dated 23 June 2014 has dso given similar
findings - covered in unreported judgements of
August, 2014 issue of ACA Journd).

UshodayaEnterprisesLtd. vs.ACI T 149
ITD 352 (Hyd)

AssessmentYear: 2002-03 and 2003-04
Order Dated: 31 Octobe, 2013

BasicFacts

The assessee had clamed depreciation at 60 per
centon ‘ computers’ andcomputer accessories. AO
heldthat every equipment which runswith thehelp
of computer cannot be said to be a computer. He,
therefore, held dl these items were to be alowed
depreciation at the normal rate of 25 per centas is
applicableto ‘ plantandmachinery’. The AO further
held the software purchased by the assessee are
versions and depreciation on the software is
alowable at 25 per cent only which is applicable
for the block ‘plant and machinery’. On further
agpped, CIT(A) upheld the decision of AO in
restricting the depreciation on those componentsto
25 percent.

Isue

Whether depredation daimed at 60 percant on
printers, scanners, modems, switches, hubs,
cables/cards and softwar e etc. were to be
disallowed asthesedeviceswereused along with
computer and their functions wereintegrated
with computer?

Hdd

The Tribuna held that functions of the computer
as one composite unit is for performing logical,
arithmetical or memory functionsetc., butit is not
theonly eguipment whichperforms such functions
that can be caled as*‘computer’. All theinput and
output devices whichinfact supportin therece pt
of input and outflow of the output are aso part of
the’ computa’ . Further, whena particlar hardware
or softwareis used dongwith a computer and when
their functions are integrated with acomputer or in
other words when thedeviceis used as part of the
computer in its functions, even though it may be
havinguser on standaonebasis, but still then such
hardware or software would be termed as a
‘computer’. In gpplying the aforesaid rétio to the
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facts of the present case, it can be seen that the
revenue authorities have not disputed thefact that
the items on which the assessee has clamed
depreciation at therateof 60% by treating them as
‘computer’ arebeing usedasinput or output device
of the computers. However, the departmental
authorities have negatived theclaim of the assessee
soldy on thereasoning thet every periphera device
connected to the computer cannot form part of the
computer. However, such view of the revenue
authoritiescannot bethecorrectproposition of law.
TheTribund dso referredto theraio laid down by
theHon bleSpecial Benchincaseof Datecraft India
Ltd. thatany devicewhenthey are used dong with
computer and whentheir functions are integrated
with the computer comes within the ambit of the
expression‘ computer’.

GE Energy Parts Inc. vs. ADIT
(International Taxation) 163 TTJ 697

3 ©
Assessment Year: 2001-02 Order Date:
4™ July,2014

BasicFacts

The assessee-company, a non-resident company,
belonged to GE group. It had a branch office in
IndiaA survey was conducted in cese of assessee-
company. Inthecourseof survey, it was found that
assessee-company wascarrying out sales activities
in India on behaf of GE group for which the
business head were generdly expats, who were
gopointed to head Indian operations with the
support staff provided by an Indian company
‘GEIIPL’. On the basis of andysis of various
documents found during the course of survey, in
theformof agreements/purchase orders/copies of
contracts, the AOopined that there was active
involvement of theemployees of Indian company
and expats inthe conclusion of contract on behalf
of such non-resident GE Group entities. Therefore,
it was concluded that GEIPL aso constituted the
agent, other than anagent of independent staus, of
thenon- resident GE Group entities. Thisresulted
into thecreation of thedependent agent PE as per

Tribunal News

theprovision of tax trestiesand busnessconmnection
as per the provisions of Explanation 2 to section
9(1)(i). The revenue's case was that for proper
adjudication of issue relating to existenceof PE, it
was necessary that entire information regarding
employees be available before the Tribund. The
revenue thus sought to file additiona evidencein
the formof Linkedin Profile of employees which
contained information on person’s education, detdls
of employment, asummary of person’s jobprofile
etc. The assessee raised various objections to
proposed submission of additiona evidence by
revenuealthorities.

Isue

Whether since Linkedln Profile had
considerable bearing on subject matter of
appeal, ma ey becauseit wasavailable in public
domain and wasnot referred toby AO earlier,
can department beprevented from bringing
that information on record beforeTribunal?

Hdd

Tribund held that merely because the Linkedin
profiles was availablein public domain and was
not referred to by AO earlier, department could not
be prevented from bringing that information on
record so as to arrive at the correct factua finding
on theissue regarding PE. This cannot be said to
be a case of inordinate delay because the AO had
drawn an adverse inference on account of non-
furnishing of information by assessee and when
assesseeistrying to takemileageout of its conduct,
the department is bringing on record additiona
evidence in the form of Linkedin profile of
employeesto demonstratethatthe conclusiondravn
by department was fully justified. Further, it would
be travesty of justice to ignore the additiona
evidenaeat admission stageonly before arriving at
acoorrect findingof fact. As amatter of fact, assessee
should have no complaintsin getting the relevant
information being brought on record from the
appreciation of which correct factua finding can
bearrived at. Inthepresent case, Linkedln profiles
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sought to be filed by the department has
considerablebearing on the subject metter of apped
andtherefore, it should beadmitted. Theassessee
can rebut the information contained in Linkedin
profiles by bringing on record contrary facts to
dislodgethe claims madein LinkedIn profiles The
assessee’s contention that linkedin profilesis an
hearsay evidenceand has no probativevaue was
rejected on theground that it isthe employeewho
himsdlf has given dl the reevant details and the
same relate to him. These detals are akin to
admission made by a person. No third party is
involvedin cresting of this LinkedIn profiles.

Hyper Quality (P.) Ltd. VS.ACIT 149
| TD 277 (Dél)

Assessment Year:2007-08 Order Dated:
11" April, 2014

BasicFacts

The assessee company was a captive service
provider engaged in providingback officesupport
services to itsAE in USA which was providing
cal evauation andmonitaring services to other call
centers.During the course of the assessment
proceedings, the TPO objectedto the ALPworked
outon the Profit Split M ethod (PSM ) and propased
to apply Transactiond Net Margin Method
(TNMM). The assessee in its reply provided
consolidated financias and the justification of the
ALP adopted by it. Ignoring the same the TPO
adopted TNMM without vaid reasons. TPO aso
erred in evaluating FAR (Functions performed,
A ssetsermployed and Risk assumed) andlysiswhich
had been summarily confirmed by DRP.A ssessee
filed its objections before the Dispute Resolution
Panel (DRP-1), which issued deletions of some
additions and directed re-computation of Arm’'s
length pricing based on theALP submitted by the
assessee.

Isue

Whether TP adjustment madetoAL P wasnot
justified asassessee earned profitsinIndiain

contrast to losses incurred by its NR AEs
continuoudy?

Hdd

Assesseeis acaptive serviceprovider toitsAEIn
USwhois providng cal evauation and monitoring
services to other call centers. The assessee’s
business is experimental and new in this line and
has thereforethe hardship to penetratethe market
andcreate demand for itsservice. This isthereason
for thin businessand lack of demand has resulted
in no other players venturing into this kind of
business. Thus thereis no other company in the
market which can becompared with the assessee
company interms of its businessfunctiondity. In
the absence of an gppropriate comparable to
benchmark the financia result that too to a 10A
exempt company hasresulted in futile exerciseand
arbitrary TP adjustments.The TNMM, which
warrantsexternal benchmaking at net profitleve,
will not bean appropriatemethod, considering the
fact that thereisno other company in Indiawhich
isinto the lineof busness of theassessee company.
Besides thenew lineof businessinvolves unique
intangibles used by the A E such that independent
evduation of performanceis notpossble. Sincethe
service of the assessee and its AE are coined
together asaserviceddiveryto end clients. Insuch
a situation the net outcome should be a subject
matter of tax gpportionment inIndia Rule10B of
the Income Tax rule is very clear in this regard.
Since theAE in conjunction with the assessee are
yetto earn any profitsandAE is still in the stage of
accumulating losses whilethe assessee comparny is
earning profit, the TP rgoort submitted by assessee
was self-explanatory. It is in this perspective that
section 92(3) was enacted to chapter X of the
Incometax Act, for making the Transfer Pricing
Report not applicable in case the transaction
amongst the Multi Nationa Enterprisehasresulted
in higher taxable profit. The assessee by its
submission damonstrated that itbillstheAE attotal
costplus 11 pe cent. Thus theA L Padopted by the
assesseeis OperatingProfitto Total Cog (OP/TC).
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TheTPO has adopted Opeaating cost to Operating
Expenses (OP/OE). The DRP on submission by
theassesseehas directedthe TPOto revisit thecase
of the assessee and re compute the ALP
accordingly. The TPO has faled to follow the
direction of theDRP while passing its final order.
Thus, the TP adjustments madeto assesseesALP
Isnot justified in view of following reasons:

- Assesseefumished its splitfinancids dong with
AE. Whereasthe assessee has earned profit in
Indig its AE has continuously sustained | osses.
Thus with no dement of profit inthe hands of
theAE, indl fairnessthereis no case of shifting
of profits, practicable or probable.

AE isresident in USA which has ahigher tax
ratein Indig therefore, wesee litiecommercia
prudenceto shift profit out of India.

TheFar has not been properly evduated by TPO
and DRP.

Prope justificationsfor applying TNM method
havenot been assignedby lower authorities.

Noobjective judifications aeprovided by lower
authorities as to why and how, Profit Split
method applied by assessee in the above
peculiarities of businesswasnot an appropriate
method.

ADIT V Antwerp Diamond Bank NV
163TTJ 175(Mum)

Assessment Year: 2004-06 Order dated:
14" March 2014

BasicFacts

Theassesseis abank incorporated in Bdigumand
isatax resident of Bdgium. The assesseis operating
through branch in India and has clamed treaty
benefit under the Indo- Belgium DTAA. The
assesse had clamed data processing cost paid to
thehead asreimbursement of expensesincurred by
theheadoffice. Thehead office hasacquired main
banking application and had alowedthe branch to
useit accessblethrough server located at Belgium.

Tribunal News

The branch reimburses thehead office thecost of
thedata processing on prorate basisfor the useof
the said resources. On the basis of the details
furnished in the assessment proceedings, theAO
held that the assessewasproviding services tothe
IndianBranchwhich isinthenatureof ‘royaty’ as
defined in sub-cl. (iv) of Expln.2to s.9(1)(vi) as
well asDTAA. Hetherefore held that the assesse
wasrequired to deducttax at source anddisallowed
theentirepayment under section 40(@)(i) of theAct.
TheCIT(A) heldinfavour of theassesse.

Isue

Whether data processingcos paid by theassesse
werenot in natureof royalty ?

Hdd

The Tribund held that if the assesse is claiming
the application of the DTAA, then the definition
and scopeof ‘royadty’ giveninthe domesticlaw, in
the present case section 9(1)(vi) should not beread
into or looked upon. The character of payment
towards royalty dependsupon the indgpendent‘ use
or the'right touse’ of thecompute softwarewhich
Is akind of copyright. In the present case the
payment made by the branch is not for ‘ use of or
‘righttouse’ of softwarewhidhisbeingexdusively
doneby thehead office only instaled in Belgium.
Thebranch does not haveany independent right to
useor control over themainframeof thecomputer
softwareinstaled in Belgiumbut it simply sends
thedata to the head office for getting it processed.
In so far as the branch is concerned, it is only
reimbursing the cost of processing of such datato
the head office which has been dlocated on pro
rata basis. Such reimbursement of payment does
not fal within the ambit of definition of royaty
withinthe at 12(3)(a).Consequently there was no
requirement of deducting tax from the payment
made by the branch to the head office and
provisgonsof section40(g)(i)is not applicable.

oono
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Unreported Judgements

CA.Sanjay R.Shah
sarshah@del oitte.com

In this issue we are giving gist of Ahmedabad
Income Tax A ppellate tribunal decision in case of
Omnibus Industrid Development Corporation of
Daman &Div in which assessee was alowed
deduction of 20% of theamount trangferred out of
its profitsto the development reserveas the same
was a aondition precedent for oltaining licensefor
doing liquor business in that union territory. We
hopereadea's would find the sameuseful.
Inthel ncome TaxAppélateTribunal “ D”
Bendh,Ahmedabad
BeforeShri Mukul Kr. Shrawat, Judicial
Membe and
ShriN.S.Saini, Accountant Member
ITANO. 3128/ Ahd /2010
(Assessment Year 2007-08)

Asg. CammissionerVs. Omnibus Industria

of Income Tax Development

Vapi Circle,Vapi Corpordionof Daman &
Diu& DadraNagar
Haveli Ltd Nani Daman
(U.T. of Daman &Div)
PAN :AAACO 3361K

Respondent

Revenueby : Shri Roopchand, Sr. DR
Assesseeby :ShriP.F Jan,AR

Dateof Hearing : 05/08/2014
Dateof Pronouncanent : 08/08/2014
Gistonly

Appdlant

Facts:

() Thebrief facts of the case are that during the
year under consideration, the assessee filed
return of incomedeclaring total income of Rs.
1,25,48,070/- on 26-10-2007. TheAssessing
Officer completed the assessment u/s 143(3)
of theA ct on 30-12-2009 determining thetotal
income of the assessee a Rs.1,58,75,330/-
wherein he made disalowance / additions of
certain amounts including an amount of
Rs.32,82,437/- on account of licence charges
paid. The assesseeexplained to theA ssessing
Officer that theassesseehad incurred amount

of Rs.32,82,437/- being licence chagesdebited
as per directionfrom administration of Daman
& Diuand Dadra& Naga Haveli. Theassessee
had recelved the order from the Secretariat of
Daman directing the assessee to transfer an
amount equal to 20%of thegross profit earned
from liquor trade as a step to meet future
development expenses. Thistranger of amount
is to be compulsorily met in order to meet
industrial promotion development /
maintenance and social and tourism related
project as may be identified and conveyed to
OIDC by theAdministration of Daman from
timeto time. The assesseedso filed a copy of
letter from the Finance department of Daman
& Diuand Dadra & Nagar Haveli Secretariat
beforethe A ssesang Officer. It was submitted
that the assessee hasto spend earmarked fund
for the specified purpose to meet corporate
socid responsibility. Therefore, thesamewas
rightly claimed as legd expenditure which is
charged by the Government A dministration.

(i) TheAssessing Officer trested transfer of such
amount as gpplication of income and did not
alow deductionfor thesame.

(i) Onapped CIT(A) decided theissue infavour

of the assessee. Depatment filed secondappeal
beforeTribuna. Before Tribunad the assessee
produced letter dated 23-01-2000 addressed to
MD of the assessee company while granting
licenseto the assessez company which read as
under :
“Administrationof Daman & Diuand Dadra&
Naga Haveli is plessed to order tha the grant/
continuation/ renewa of licenceto sdll liquor in
theUnion Taritories by OIDC shal besubject
to the condition that OIDC creates a
devdopment Reserve by earmaking 20% of
grossprafit generatedfromtheliquor trade. This
development Reserve shal beused for spending
on Industria Promotion and development /
mantenance of soda & tourism rdated projeds
as may be identified and conveyedto OIDC by
theAdministrationfrom timeto time”
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Reliancewas aso placed onthe S.C. decision
in case of SriVenkataSatyanarayan RiceMill
Contractors Co. Vs. CIT in Civil Apped
N0.5623- 5624.

dlowed by the Assessing Officer in an
assessment made u/s 143(3) of the Act.
Therdore, it was his submissionthat asthere
was no changein facts, the expenditure should

Held : beallowed to the assessee.
: P 13 Wefind thatthe assessee filed aletter dated 23-
Therriounal dter considering factsof the cese eld 01-2000 bearing No,FIN/GEN/2000-01/541

“9. We have heard the riva submissions and fromDeputy Searetary (Finance), Administrator

“12.0n the other hand,

perused the orders of lower authorities and
materia availableon record. Inthe instant case,
the assessee claimed deduction of Rs.
32,82,437/- on accourt of licence charges pad.
TheAssessing Officer disalowed the sameby
observing that it was not licence charges but
was expenditure incurred by the assessee on
specific direction of the Government. As a
mechanism, 20% of gross profit of IMFL
businessis credited tothe development reserve
and was debited inthe profit and loss account
and henceit wasapplicationof income and not
a charge against the income of the assessee.
Furthe, the A ssessing Officer observed that it
was gathered by himthat therearequite afew
licenceholders of thesameitemin Daman and
so such charges areimposed onthem. Hewas
of the view that the expenses clamed are
towards welfare measures of normd citizens
and are in the nature of donation or welfare
expenses which cannot bealowed asrevenue
expenditure incidentd to the business of the
assessee as it was not incurred wholly and
exclusively for thebusness of theassessee”

the Authorised
Representative of theassessee submitted that
20% of the gross profit earned on IMFL was
required by the assessee to be incurred as
expenditure on industria promotion and
development/ maintenance of social andtourism
rdated prgeds amay beidentified andcornveyed
to the assessee by theA dministrator of Daman
& Diuand Dadra & Nagar Haveli. Thus, this
wasan expenditureincurredfor the purposesof
obtaninglicencefor doing liquor businessand
hencewas incidenta to and incurred wholly and
exclusivelyfor thepurposes of busness of the
assessee and alowable u/s 37(1) of theAct.
Further, it was his submission that in the
immediady sucosed ng Assesament Y ears 2009-
10 and 2010-11, such expenditure has been

14.

of Daman & Diu and Dadra & Nagar Havdli
whereinit has been stated that under the grant/
cortinuaion/ renewd of licenceto Al liquorin
the Union Territories by the assessee, the
assesseeshall besulyect tothe condtion thet it
cregtes a development reserve by earmaking
20% of gross profit generated from the liquor
trade which shall be used for spending on
Industria Promotion and Development /
Maintenance of socia & tourism related
projectsas may be identified and conveyed to
the assessee by the A dministrator of Danan &
Diuand Dadra& Naga Havei from timeto
time. Fromthe abovecondition, itis seen thet it
Is an expenditure incurred by the assessee for
obtainingalicencefor daingliguor busness and
henceitis an expenditure incurred wholly and
exclusivelyfor thepurposes of busness of the
assessee and hence dlowable uls 37(1) of the
Act. Furthe, the assessee has rdied on the
decison of the Hon’ ble SupremeCourt in the
case of Sri Venkata Satyanarayana Rice Mill
Contractors Co.V's. Commissioner of Income
Tax (supra) whereinit has been held asunder :
“ Any contribution made by an assessee to a
publicwefare fund whichis diredly conneged
or relatedwith thecarrying onof theassessee's
business or which resultsin the benefit to the
assessee’s business has to beregarded as an
alowablededudion u/s37(1).”

No contrary decision was cited by the
Depatmenta Representative during the course
of hearing. Hence in our considered opinion,
the expenditure clamed as licence charges is
expendtureincurred for thepurposes of business
of the assessee and hencewe confirm theorder
of thecommissioner of IncomeTax (Appedls)
and damiss theground of gopedl of the Revenue.

In the result, the apped of the Revenue is
dismissal.”
000
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Controversies

CA.Kaushik D.Shah
dshahco@gmail.com.

Isue

Whether the unutilized balance of deduction u/s.
80IA can be carriedforward andset off against the
Profitsof theassessein the subsequent year?

Proposition:

Assessee company which is in to “Textiles”
business have setup the “Windmills” for power
generation to meet captive consumption
requirements as well as for commercial
purposes.The windmills have started generating
profits, which is entitled for deduction u/s. 801A
after 7 assessment yearsfollowing the assessment
year in which it started generating power. The
profits of thedigibleundertaking, i.e. windmillsin
the year in whichit attained profitability were Rs.
2 Crores, wheregas the Gross Totd Incomein the
relevant year was only tothe tune of Rs. 1 Crore.
Since, the Gross Tota Income has exceeded the
deduction u/s. 80IA, deduction available for that
year was reduced only to Rs. 1 Crore. However,
the questions pose bef oretheassessewas o whether
theunutilized balanceu/s 80IA i.e. Rs. 1crorecan
be carried forward and set off against the GTI of
subsequent yea(s)?

Vienvsagainst theproposition:

To dwelve upon on theissue, let usanayse Sec.
80IA (5), which readsas under vis-avislosses and
carry forward of deduction.

Analysisof Sec.80-1A(5):

“Notwithstanding anything contained in any other
provision of thisAct, the profits and gains of an
eligiblebusiness to whidh the provisions of Ss.(1)
apply shal for the purpose of determining the
guantum of deduction under that sub-section for
the assessment year immediately succeeding the

Intial assesament year or any ubsequent assessment
year, becomputed asif such digiblebusinesswere
the only source of income of the assessee during
theprevious year relevantto the initial assessment
year andto every subsequent assessment year up
to and including the assessment year for which the
determinationis to bemade” (Emphass supplied).

Notional brought forward of lossof theearlier
yearsu/s.80-1A(5):

Thisisan important issuein deermining thedigible
profit of the windmill and the available period of
deduction us.80-1A. Theprovisions of S. 80-1A(5)
are anadyzed accepting that the notiond loss is to
be set off and that the provisions of S. 80-1A (5)
arenot redundant.

Thelncometax Ad providesfor deduction of 100%
of incomeof awindmill u/s.80-1A for aperiod of
ten consecutive years out of fifteen years. The
possible interpretation is that the loss of the
undertaking of the windmill fromtheyear inwhich
it starts generating eectricity is to be notiondly
carried forward for setting off against the profits
fromwindmillin thesubsequentyears and only af ter
the entire loss is absorbed by the income from
windmill, deduction u/s.80IA isavailable.

Doubledaluction not possible

Wherean amountof prafits and gainsof anindustrial
undertaking, isclaimed and alowed as deduction
under section80-1A, theprofitsto tha extent shall
not quaify for deduction for any assessment year
under any other provision of ChapterVIA and in
no case shal exceed the digible profit of the
industrial undertaking, asthecase may be.Further,
itis expressly mertioned in the provisons of section
80-1A that deduction clamed inthecurrent year is
avalablein thecurrent year.
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Controverses
Essential rule gover ning deduction

The pivota rule has to be kept in mind while
caculating deduction under sections 80C to 80U
(whichincludes 80-1A, too):

Theaggregate amount of deduction under sections
80Cto 80U cannotexceedgross tota income (efter
exduding long-tem capitd gains, short-termcapital
gansunder section 111A, winningsfrom lottery,
races, éc.and incomesreferred toin sections 115A,
115AB, 115AC, 115AD, 115BBA and 115D).
Further Section 80A B providesthat for thepurpose
of calculating thedeductions specifiedin sections
80HH to 80TT, the net income as computed in
accordance with the provisions of theAct (before
making any deduction under Chapter VIA, i.e,
sections 80C to 80U) shdl aone be regarded as
the income which is received by the assesse and
which is included in his gross tota income.
Accordingly, the deductions specified in the
aforesaid sections will becalculated with reference
to the netincome as computed in accordance with
the provisions of the Act (viz, after deducting
expenses under sedions 30t043B and 57 and dter
adjusting losses but beforemaking any deduction
under sections 80C to 80U) andnot with reference
to the gross amount of such income, subject,
however,to the other requiramentsof therespective
sections.

Provisionsof Set off and carryforward of Losses

Theprovisons of setoff and carry forwardof losses
are enunciated via Sections 70 to 74A. Itrefers to
thesetof and carry forward of losses andnowhere
does not lay down any emphasis on the profits
(unclaimed profitsand lapsed in thecurrent year)
tobecarried forward andset of f in the subsequent
year ().

Considering the above argument and taking in to
account thefact that neither provisions pertaining
to ‘deductions from grosstota income’ nor * setof f
any carry forward of losses' entall any covenant
conditions as to cary forward of unutilized
deduction which can beavailableto assesse onthe
count of unavailability of claiming the deduction

owing torestriction of thesaiddeduction tothetune
of GTI.

Further, deductions under Chapter VIA needs to
be construed in avery stricter connotation and
cannot be then given a wider interpretation than
what has been expressly not stated therein under
thoseprovisions.

Viewsin favour of proposition:

Deemingfiction u/s.80-1A

TheLegislature has conscioudy used different and
contragingexpressionsin thedifferent sub-sections
of S. 80-1A. Ss.(2) inter dia, speaks of any ‘ten
consecutiveassessment years’ out of fifteen years
beginning from theyear inwhich theundertaking
ortheenterprise developsand beginsto operateany
infrastructure facility or starts providing
telecommunication saviceor develops or generdes
power.

Thefiction u/s80-1A(5) tothedfectthat “asif such
eligiblebusiness was theonly sourceof income of
the assessee during the previous year relevant to
theinitia assessment year and every subsequent
year” is to be confined to ten consecutive years
beginning from the initial assessment year and to
evay subsequent year. Theword ‘ during’ connotes
aperiod of time. Fiction U/ss.(5) operates in the
‘initid assessmentyear’ i.e., theyear of optionand
runsfor ten conseautiveyears. Without theoption,
thereisnoinitial assessmentyearfor S. 80-1A.

The fiction in Ss.(5) is limited to assuming that,
during the previous year relevant to the initia
assessment year, the digible business is the only
sourceof income. Theprovisionlooks forwardto
aperiodof ten yearsfromthe initid assessment year
(year of option). Thefiction does not look
backwards to the year beginning, referred to in
Ss.(2). Inconstruing afiction, itisimpemmissibleto
invokea further fiction or enlarge thesame. [AIR
1966 SC 870; AIR 1963 SC 448 1996 (2) SCC
449].

Hence, the intention to spell the block of 10 out of
15 consecutive assessment years has tobe read in
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line with the cumulative trench of profits and
alowability as suchtherein and cannot begiven a
narrow and mellowed way of interpretation. The
unexpired portion of deduction which could have
beenavailableto theassesseas deduction u/s. 801 A
canin lieu of aggregaededuction criteriaprescribed
u/s. 80-1A be still avallable to be set off as a
deduction in the subsequent year (S) subject to
threshold of GTI.

Summation

Thecaptioned query on carry forward of unexpired
portion of deduction u/s. 80-1A as can not squarely
and expressly be covered by any provisionsof the
Income Tax Act, 1961 and hence will not be
prudent to take it as a carry forward deduction in
the next year(s) as per the arguments stated over
here.

Although, dl theconditions mentioned in various
provisions of the Sections of the Act including
Section 801A/80IB of the Act are intended to be
mandatory in naturei.e. to becomplied in strict and
literal manner. However, especidly in respect of
thesebeneficia sections,Hon'bleCourts onsevad
issues have stated that the conditions mertioned in
the sections are not mandatory but are suggestive
innatureand acontrary view on the subject matter
can be possible but it will dways be subject to
litigation.

The question arises whether rdief u/s 80IA is
availableto power industries?

I ncentivesdeduction is availebleunde section 80IA
for manufacturing units. In the case of power
generation for captive consumption, the fact that
gengatorswere operatedby the assesseeitsdf was
found to be not adisqudificationfor digibility. It
wasso held in West Coast Pgper MillsLimitedV/S
Asst. CIT(2006) 286 I TR (AT) 252 (Mumba). In
similar case, where work isdoneon job work bas's,
it has been held that where such job work isunder
supervison and control of the assesse manufacture
will be deemed to have been carried out by the
assese.

Controverses

Let me now refer tothecorrect positionof Law. It
Is very clear that loss of eigible units will go to
reducegrass total income, but it will nat go toreduce
theprofits of eligibleunitsto the extent of avalable
grosstota income.

Where the assessee hastwo digible units, one of
which has suffered loss and the other profit, both
eligible for deduction under the same section, can
therelief be limited to the net amount as between
them was the issue posed before the Tribund in
M eera Cotton and Synthetic Mills P.Limited V/S
Asst CIT (2009) 318 ITR (AT) 64 (Mumbai). It
was decided that the relief for the profit of the
eligible units cannot be reduced by setting off the
loss in the other. It can be limited only by the
available gross totd income. The decision is
consistent with law settled by the Supreme Court
itself in CIT v/s Canara Workshops P.Ltd (1986)
1611TR 320 (SC). Thedepartment had reliedupon
thededsion in Synco Industries Ltd v/sA ssessing
Officer (2008) 299 ITR 144 (SC). But thisdecison
was distinguished by thetribuna by pointing out,
that it was a case for computation of gross total
income and not in working the digible profits of
an digibleundertaking.

Inredkoning digibleprofitsfor relid under Chapter

VI-A, unabsorbed depreciation and unabsorbed
lossesin respect of thedligilbe undertaking, whether
adjugted against other incomeof the assesse or not,
would go to reducethedigibleprofit. Thislawwas
followed in Modi Nagar Paper Mills Limited v/s
Deputy CIT (2011) 330 ITR 405 (All) following
the decision of the Supreme Court in Synco
Industries Limited v/sAssessing Officer (2008) 209
ITR444.

Findly let me conclude with reference to the
provisionsof Incentivededuction that primafacia
it gppears if in a particular year deduction is not
absorbed asis referred toin this column then there
iIsnoprovisionfor thecarry forward of thebalance
of such deduction. Every year the incentive
deduction will have to be computed and claimed.

000
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Judicial Analysis

AdvocateTushar Hemani
tusharheman @gmail.com

Disallowanceu/s 14A cannotbeadded back to
the ‘book profit” while computing MAT u/s
115JB of theAct.

RdiancePetroprodudsPvt. Ltd. vs.ACIT (ITA
2324/A hd/2009)

XXX...

5. When the matter was carried before the first
appd late authority, the |d.CIT(A) has affirmed
thefinding of theA ssessing Officer, however,
he has dso quoted that the computation for
regular assessament is adifferent issue, whereas
while computing the book profit only certain
aspects can be adjusted as per Explanation to
section 115JB and no other adjustment in
respect of any dlowanceor disalowvancemade
during the computation normal income can be
considered for the computation of the book
profitfor the purpose of section 115JB of the
|.T.Act. Although this observation was made
by the Learned CI T(A ppesdls) in paragraphNo.
2.3.1, butthe view was taken in favour of the
Revenue, therefore the assessee being
aggrieved is now in apped. With this brief
background, our attention was drawn on a
dedsionof ITAT Ddhi Bench“C” pronounced
in the case of Goetze (India) Ltd. reported at
[2009]32SOT 101 (Dehi), wherein paragraph
No0.4.6, itwas held asunder:-

XXX...

6. Respectfully following the aforementioned
orders as aso the decision of Hon' ble A pex
Courtin thecase of Apollo TyresLtd.vs. CIT
reported at [2002]255 I TR 273(SC) duly
reerred in the dted precedents, we hereby direct
the Assessing Officer not to make any
adjustmentin respect of disalowance madeu/
s.14A of thel. T.Aa whilecomputing thebook
profit u/s.115JB of the |.T.Act. We order

accordngly and thesubgtantia ground ishereby
alowed.

XXX...

Atul Ltd.vs. ACIT (I TA 8/Ahd/2013)
XXX....

Thesecond ground of apped of revenue isagainst
deleting thepositive adjustment of Rs 3,25,92,000/
- tobook profituss. 115JB. The Ld.A.O. dbserved
that there was adisallowance u/s. 14A whichwas
adjuged in M AT incomecomputedu/s. 115318 and
income determined in MAT by increasing
disdlowancemadeu/s. 14A at Rs.36,41,54,090/-.
The Ld. CIT(Apped) deleted the addition by
following the Hon. ITAT, Ahmedabad Bench
decisionin case of ReliancePetro Products Pvt. Ltd
vs.ACIT order dated13.07.2012inITA No. 2324/
Ahd/2009 wherein theissue was decided by
following theA pex Court order in case of Apollo
Tyres Ltd. Vs. CIT 255 ITR 273 (SC) 2005. The
Ld. CIT DR relied upon the order of theLd. A.O.
at the outset, Ld. Consul relied upon the order of
the Hon. ITAT bench in case of Reliance Petro
Products Pvt. Ltd. (Suprg and requested to upheld
theorder of theCIT(A pped). The Coordinate bench
decided theidertica issuein casedf ReiancePetro
Products Pvt. Ltd. in favour of the assessee by
following the decision of the Hon. High Court in
case of Apollo Tyres Ltd. Respectfully, following
thedecision of Apex Court on this issue weupheld
the order of theCIT (Appeds) and dismissed the
apped of therevenue.

XXX....
DCITvs.Alembic Ltd. (I TA 1928/Ahd/2010)
XXX...

16. Ground no.5is againstallowing disallowance
made by the Assessing Officer u/s. 14A
computing profit u/s. 115JB. The A.O.
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Judicial Analysis

17.

observed that disalowance made u/s. 14A is
required tobe addedbackin computing of book
profituss. 115 aspe clause(f) of Explanation
1 of sub-Section 2 of Section 115JB at Rs.
14,91,000/-. When Id. CIT(A) deleted the
addition u/s. 14A and alowed the apped in
favour of theassessee, therefore, thisissuewas
accordingly, not in existence. Thus, it was
treatedto be allowed infavour of the assessee.
Ld. Sr.D.R. vehementlyrelied in Clause (f) of
Explanation 1 of sub-Section 2 of 115JB. As
per thisclause, thebodk profit u/s. 115JB isto
be increased by expenditure reatable to any
income of exempted u/s. 10. At theoutset, Id.
A.R. argued that no actua expenditure was
debited in the p&| account relating to earning
of theexempt income. He relied upon in case
of M/s. EssarTeleholdings Ltd. vs. DCIT in
ITA No. 3850/Mum/2010 for A.Y. 2005-06,
for relaing to earning of exempt income,
Therefore, provisions of Section 14A cannot
be imported into while computing the book
prafit u/'s. 115JB of theA ctinasmuch as Clause
(f) of Explanation to Section 115JB refers to
the amount debited to the p&| account, which
can be added back to the book profit while
computing book profit u/s. 115JB of theAct.
Hefurther relied upon in case of Goetze(1ndia)
Limited, 32 SOT 101 (Dehi ITAT) &Quippo
Telecom Infrastructure Limited in ITA No.
4931/Dd/2010.

We have heard the riva contentions and
perused the material on record. As this issue
has beenset asideto theA .O. for re-computation
of disallowance uls. 14A , however, for making
adjustment u/s. 115JB, the ITAT, M umbai
Bench in case of M/s. EssarTeleholdings
Limited (supra) held that Provisions of sub-
Section 2 & 3 of Section 14B cannot be
imported into Clause(f) of the Explanation to
Section 115JB of theAd. Asper Clause(f) of
Explanaion 1 to Section 115JB refers to
amount debited to thep& | account, which can
be added back to the book profit while
computing the book prafit u/s. 115JB. Similar
views have been taken by the | TAT, Dehi

Bench in case of Goetze(India) Ltd. (suprd).
Therefore, we held that adjustment made by
the A.O. is not as per law. Accordingly, we
dismissthe Revenue's apped on thisground.

XXX...

QuippoTdecom I nfragructureLtd.vs.ACIT
(I TANo. 4931/Dd/2010)

XXX

9. GroundNo.2 isdirected against theCIT(A)'s
order in confirming theAO’s action in making
addition of Rs.19,58,253/- being expenditure
incurred to earn exempt income while
computing book profit unde sec. 115JB of the
Act.

10. We have heard both the parties and have
carefully perused the materia on record.

11. In the present case, the AO has dso made
addition of Rs.19,58,253/- on account of
aleged expenditure incurred to earn exempt
incomewhile computingbook profit s 115JB
of theAct TheAO’s adion has beenconfirmed
by the CIT(A). Both the authorities have
applied Rue 8D of thelncometax Ruleswhile
computing the amount of expenditure
disdlowable u/s 14A of the Act. As dready
held above, theprovisionsof Rule8D arenot
gpplicableto the presentassesament year under
consideration. Therefore, disallowance of
expenditureby applyingRule8D is nat justified.
Further, no actua expenditure wasdebited in
theprofit & lassaccount relatingto theearning
of exempt income. Therefore, the provision of
section 14A cannot be imported into while
computingthebook profit u/s115JB of theAct
inasmuch as clause (f) of Explanation to sec.
1153 refersto theamount debited to the profit
& loss account which can beadded back to the
book profit while computing book profit u/s
115JB of theAct. In this connection, reliance
can beplaced uponthedecision of ITAT Dehi
Bench in the case of Goetze (India) Ltd. Vs.
CIT (2009) 32 SOT 101 (D€), wherein it has
been held that provisions of sub-sec. (2) & (3)
of section 14A cannotbeimported into clause
(f) of the Explanationto sec. 115JA oftheAct.
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Inthisview of thematter, we therefore, delete
thedisallowance of expenses confirmed by the
CIT(A) while computing book profit under
sec. 115JB of the Act. In other words, no
addition to the book profit shal be made on
account of dleged expenditureincurred toearn
exempt income while computing income u/s
115JB of the Act. Thus, this ground No.2 is
decided in favour of the assessee.

XXX...

Godze(India) Ltd.vsCIT [32 SOT 101 (Delhi)]

4.6 We have considered the facts of the case and

rival submissions. Wemay at the outset consider
theprovisions contained incl. (f) of theExpln.
tos. 115JA andsub-s. (1) of s.14A of theAct.
Under the aforesaid d. (f), the amount of
expenditure relatable to any income to which
any of theprovidons of Chapte |11 applieshas

Judicial Analysis

to be added to the book profit. Under the
provision contained ins. 14A, no deductionis
tobe alowedin respectof expendtureincurred
by theassessee inrelation toincomewhid does
notform pat of thetotal income unde thisAct.
Since we are deding with the issue of
expenditure relating to dividend income, a
metter falling under Chapter 11, it becomesclear
on perusal of thesetwo provisions that they
aresimilar in nature. Clause(f) uses thewords
“expenditure relatable to any income’, while
s. 14A usesthe words “expenditure incurred
by the assessee in relation to income’. These
words have the same meaning. We may also
add herethat s. 14A contains two more sub-
sections, sub-s. (2) and sub-s. (3), which do
not find aplaceinthecl. (f). Therefore,insofar
as computation of adjusted book profit is
concemed, provigons of sub-s. (2) andsub-s.
(3) of s. 14A cannot beimported into dl. (f).

000

contd. from page 339

received later on may be disclosed under this
clauseon prudent basis. In such cases, thetax
auditor should examine relevant ordersissued
by various taxing authorities to determine
whether any refund has been acknowledged.
Thetax auditor shouldtake representation from
the assessee regarding completeness of the
disclosuremadeunder this clause.

In revised tax audit report, Annexure to form
3CD has been removed. Such annexurewas
based on old Schedule VI while for the
companies, ScheduleV | wasrevised fromthe
year 2011-12, due to which additional
workingswere needed to bemade to arrive at
figures to be disclosed. To that extent, alittle
pain has been reduced.

To conclude, we will say that for better
assessment, the department has entrusted the
professiord stofulfill addtiona responsibilities
by revising tax audit reports. Some of the
changes are needed taking into account the

Analysisof Major Changes made in Tax Audit Reports

amendments made inthe IncomeTax Act, 1961
while somechanges canbeeasly known tothe
department. Since there are responsibilities
involved, certainly efforts of our profession
would incresse drastically but as against this,
thereare chances thatfees for the samewould
nat proportiondly inaresse. [twould betypically
acsewhere theclienttakesauditing processas
compulsion by the law only and not for value
addtion. In such acase, we will haveto putour
effortsin such awaythat clientisbound tofed
the value addition along with the legal
compliance. In addition, the Institute is under
processof preparing revised GuidanceNoteon
TaxA udit to cove changesmadeand may soon
come out with the same. Hence, itis aso
advisableto walt till such Guidance N ote comes
outand hope ullyit will clarify much confuson
and guideus &s to how the disdosures should
bemade inrevised Tax A udit Reports.

ooo
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FEMA Updates

CA.Savan A.Godiawala
sgodiavaa@de oitte.com

Liberalised Remittance Scheme (LRYS)
for resident individuals-I ncreasein the
limitfrom USD 75,000to USD 125,000

It was to increase thelimit to USD 125,000 per
financid year (April-March) from USD 75,000.
Accordingly resident individuals have been
alowedto remitupto USD 125,000 per financia
year, under the Scheme, for any permitted current
or cgpita account transaction or acombination of
both. Further, it is claifiedthatthe Schemecannow
be used for acquisition of immovable property
outsidelndia.

For Full Text refer toA.P. (DIR Series) Circular
No. 5 @ http://www.rbi.org.in/Scripts/
NotificationUse.aspx?d=9110& M ode=0

28 Foreign Direct I nvestment — Reporting
unde FDI Scheme

TheDepatment of Industrid Policy and Promotion
(DIPP), Ministry of Commerce and Industry,
Government of India has, videPress Note 4(2014
Series) dated June 26, 2014 decidedto switchover
tothe National Indudtrid Classification 2008(NIC
2008) fromthe NIC 1987version, for thepurpose
of classification of activities under the industrial
classification sysem.

Acacordngy Indian companies arerequired toreport
theNIC Codesin theFCGPR and FCTRS forms
asper theNIC 2008 version, henceforth.

Ithas dso been decidedto introduce auniform Stete
and District code list for reporting of details of
foreign direct investment by Indian companies in
FormFCGPR.

Forfulltext refer t0: A.P. (DIR Series) CircularNo.
6 @ http://www.rbi.org.in/Scripts/Notification
Usa.apx?2d=9111& M ode=0

Reaognising E-Aadhaar asan ‘ Officialy
Valid Document’ under Prevention of
Money LaunderingAct (PMLA), 2002

29 andPML Ruleswithreferenceto Money
ChangingAdivitiesand Money Trander
ServiceScheme

Theabove mentioned circular listsofficidly vaid
documentsfor customer identification.

Physica Aadhaar card/ |dter issued by theUnique
Identification Authority of India (UIDAI)
containing details of name, address and Aadhaar
number may be accepted as an ‘ Officidly Vdid
Doaument’ . If theaddress providedby the austomer
is same as that on the Aadhaar letter, it may be
accepted as a proof of both identity and address.

In order to reduce the risk of identity fraud,
document forgery and have paperless KYC
verificaiion, UIDAI has launched its eKYC
service. Accordingly, ithas been decided to accept
eKY C seviceas avdid process for KYC
verification under Prevention of M oney Laundering
(Mantenanceof Records) Rules, 2005. Further, the
information containing demographic details and
phatographsmadeavalabefrom UIDA| as aresult
of e-KY C process (“whichisinan dectronicform
and accessible so as to be usablefor asubsequent
reference’”) may betreated as an ‘ Officidly Vdid
Document’ under PML Rules. In this connection,
it is advised that while using e-KY C service of
UIDAI, the individua user has to authorize the
UIDAI, by explicit consent, to release her or his
Identity/address through biometric authenticationto
theA uthorised Persons. TheUIDAI thentranders
the data of the individual comprising name, age,
gender, and photograph of the individud,
eectronically, to theA uthorised Person, whichmay
beaccepted as avalidprocessfor KY Cverification.
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The broad operationa instructions to A uthorised
Persons on Aadhaar e-K'Y C service are enclosed
asAnnexureto thiscircular.

Further, itis clarified that, A uthorised Personsmay
accept e-Aadhaar downloaded from UIDAI
website asan officially valid document subject to
thefollowing:

a) Ifthe prospective austoma knows only hisher
Aadhaar number, theA uthorised Person may
print the prospective customer’s e-Aadhaar
letter diredly fromtheUIDAI portd; or adopt
e-KY C procedure as mentioned above.

b) If the prospective customer carries acopy of
the eAadhaar downloaded esewhere, the
Authorised Person may print the prospective
customer’s e-Aadhaar letter directly from the
UIDAI portd; or adopt e-K'Y C procedure as
mentioned above; or confirm identity and
address of the resident through simple
authentication service of UIDAL.

Forfulltext refer to: A.P. (DIR Series) CircularNo.
9 @ http:/lwww.rbi.org.in/Scripts/Notification
Usea.agpx?2d=9115& M ode=0

10 @ http://www.rbi.org.in/Scripts/Notification
Usea.agpx?2d=9116& M ode=0

Export of Goodsand Services —Proj ect
Exports

In order to further liberdise and simplify the
procedure of deferred payment terms in case of
export of goods or services or in execution of a
turnkey project or a civil construction contract
requiring prior approva of the gpproving authority
interms of Foreign Exchange Managament (Export
of Goods and Services) Regulations, 2000, it has
been decided asunder:

i)  Thestructure of Working Group (consisting of
representatives from Exim bank, ECGC &
RBI), which has hitherto been permitted to
consider project exportsand deferred service
exportspraposasfor contrads exceedngUSD
100 Million in vaue will now be dispensed
with. The AD banks / Exim Bank can now
consider awarding post-award approvals

without any monetary limit and permit
subseguent changes inthetermsof postaward
gpprova withinthe rdevant FEM A guiddines
/ reguldions. Project and seviceexportersmay
accordingly approach AD banks/ Exim Bank
based on their commercia judgement. The
respective AD bank / Exim Bank should
monitor the projects for which post-award
approva has been granted by them; and

i) Thestipulationof timelimit of 30 daysfor the
exporter undertaking Project Exports and
Sevicecontracts abroad to submitform DPX 1/
PEX-1 /TCS-1 to the Approving Authority
(AA)for sesking postaward approva will not
apply henceforth.

Therevised M emorandum of I nstructions on Project
and Service Exports (PEM) is enclosed to this
circular.

For full textrefer to: A .P. (DIR Series) Cir. No. 11
@ http://www.rbi.org.in/Scripts/N otification
Usa.agpx?2d=9125& M ode=0

Foreign investment in India by SEBI
31 registered Long term investors in
Govanmentdated Securities

It has been decided to enhancethe investment limit
ingovernment securities avallableto FIISIQFIs/FPI s
by USD 5 hillion by correspondingly reducing the
amount available to long terminvestor fromUSD
10hillionto USD 5 billion within theoveral limit
of USD 30 hillion. Theincrementa investment limit
of USD 5hillionshall berequiredto beinvesedin
government bonds with a minimum residud
meturity of threeyears. Further, dl futureinvestment
against the limit vacated when the current
invegmentby anFII/QF1/FPI runsoff atherthrough
sadeor redemption shal alsoberequired to bemade
in government bonds with a minimum residua
maturity of three years Itis, however, clarifiedthat
therewill benolock-inperiod andFI1s/QFISFPIs
shall befree to sdll the securities (including that are
presaently held with lessthan threeyears of resdua
maturity) to the domesticinvestors.

contd. on page no. 372
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Return Hling and Practical | ssues

Levy of tax isfollowed by assessmernt. Delegated
authorities assess thetax, for example, inProperty
Tax, concerned department assessthetax andraise
the demand. However, many times, liability to
assessthe tax is being cast upon thetax payer and
heisrequired to assess the tax andpay on hisown.
Forexamples, for IncomeTax, Service Tax, Central
Excise, Customs, Vaue Added Tax etc., aperson
liable to pay tax is aso required to assess the tax
aso.ltis cdled self assessment. Self assessmantis
not afacility but aliability and a burden on thetax
payers. If tax payer failsto assess thetax properly,
pendtiesmay belevied.

In service tax, atax payer isrequiredto self assess
thetax liability. Section 70(1) of the FinanceAct,
1994 (TheAc!) requiresthat every person liableto
pay theservice tax shall himself assess thetax due
onthesavices providedby him. For thispurpose,
he himself is required to classify his service,
ascertain vauation of the service, determine the
point of taxation, determinetheplace of provision,
determine availability of CENVAT credit etc.
withinthe four corners of thelaw.

Filing of the periodicd returnis one of theimportant
ingredients of the self assessment system. Tax
liability, whichis self assessed isbeing conveyed
to the concerned department through filing of
periodical returns. Tax payer is aso required to
make self assessment declaration in the return.
Section 70(1) of theAct, dsorequiresthat aperson
liable to make payment shall furnish to the
Superintendent of the Central Excise, areturnin
such formand insuchmanner and at suchfrequency
asmay beprescribed.

Servicetax returnis to befiled in Form ST-3, haf
yearly and within 25" of the month following the
particular half-year. Form ST-3is required to be
submittedelectronicaly [Rule7 of the Sevice Tax
Rules, 1994 (the Rules)]. If returnisdelayed, Late
Fee upto Rs. 20000/- is aso required to be paid
[Section 70(1) of theActread with Rule7B of the
Rules].

Besides areturn under Section 70(1), some other
periodical returns are aso required to befiled in
specid circumstances. Details of periodical returns
areas follows.

S.| Person Form Reference DueDate

1 | Every person liable to pay ST-3 Section 70(1) of theFinance A ct,94 1994 25 October/25
Service Tax and Rule 7 of the ServiceTax Rules, 1994 Apxil

2 | Input Service Distributer ST-3 Rule4 of Service Tax (Registration of @:Aﬂ

Specid Caegory of PersonsRule), 2005 31 October
and 9(10) of CENVAT Credit Rules, 2004
3 | LageTax Payer ST3 Rule10 of ServiceTax Rules, 1994 25 October/25
Apxil

4 | Provider of Output Service avaling| ST-3(no Rule9(9) of CENVAT Credit Rules, 2004 @wm
CENVAT Credit specificform | 31 _October

prescr ibed)

5 | Person opted for Provisiona ST-3A Rule6(4),(5) and (6) of ServiceTax 25: October/
Assessment Rules, 1994, -Statement (Memorandum 25 April

of Provisiona Deposit)

6 | Person Exporting Goods and paying| EXP4 Notificati on No 42/2012 - Service Tax 15 _October/
Commission to person located 15 April
outside India(not applicabl efor the
period commencing 1-10-2014)
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Practicl Issuesrelating tofiling of reurnsinservice
tax law are discussed below.

I ssuel.

Doesan assesseeneed to submit anyadditional
information if heisfiling the ST-3 Return for
thefirst timeafter registration with ServiceTax
Department?

- Intemsadf Rueb(2) of the Rules, every assessee
shall furnish alistin duplicate, of

All the records prepared or maintained by the
assesseefor accountingof transactionsinregard
to providing of any service, receipt or
procurement of input service and payment
thereof, receipt, purchase, manufacture etc. of
Inputsand Capita Goods, othe activities such
as manufactureand saleof goods.

All other financial recordsmaintained in normal
courseof business.

- Atpresent, A CES systemdoesn’ t supportonline
filing of such information dong with ST-3
return. Hence, itis to be filed manudly.

- Reddud perdty uptoRs. 10000/- under Section
77(2) of theAct may be imposed if suchlist is
not submitted.

| ssue?.

Doesonenedl tofilephysical Sgned copy of ST-
3 return after filing the sameonline through
webstewwwACES.gov.in?

- InParaV of theCircuar No. 956/17/2011-CX
Dated 28-09-2011 it is clarified that wherever
the returns are submitted through A CES there
will not be any requirement to submit signed
hard copy separately.

| ssue3.

Mr. Hopdul hasdbtained servicetax registration
but has ndther provided anytaxable servicenor
received any amount towards taxable service
during theperiod. 1s Mr. Hopeful requiresto
filethe ST-3return?

- Asper Section 70 of theAct, person liableto
pay servicetax isrequired tofurnish thereturn.

As per Rule7 of the ServiceTax Rules, 1994,
eveay assessee shall submitthe retum. However,
as per Section 65B(12), assessee meansperson
liableto pay tax and hisagent. As, Mr. Hopeful
isnot a“person liableto pay servicetax”, heis
not require tofile thereturn.

- Inpara6.1of theCircular No. 97/8/2007-S.T.,
Dated 23-8-2007 issued by the CBEC it has
been clarified that person who arenot liable to
pay service tax (because of an exemption
including turnover based exemption), are not
requiredtofile ST-3 return.

- However, ssper Para4.9 of the FAQsissued by
DGST, 5th Edition, September, 2010, return
filing iscompulsory even if notaxable service
isprovidedor receivedor nopayment is received
duringaparticular haf year.

- Considering the provisions of the law, my
opinion is that Mr. Hopeful is not required to
file the return. However, to avoid the undue
liigation and asabundant precaution, reurnmay
befiledin such situation.

| ssued.

Mr. Fresh CA has obtained service tax
registration, hasprovided taxableservicesand
receved amount towards taxable services
during the period April, 2014 to September,
2014. However, Mr. Fresh CA has availed
threshold exemption of Rs. 10 L acs asprovided
under Notification No. 33/2012-ST and not
required to pay service tax. Is Mr. Fresh CA
required tofileST-3returnfor the period April,
2014 to September,2014?

- Plesse refer the discussion in forgoing issue.
Opinionisthesame.

| ssueb.

Mr.ACA hasobtained s vicetax regidration,
provided taxableservices, charged service tax
in invoices but has not received any amount
during the period April, 2014 to September,
2014.Ashis turnover of taxableservices isbelow
Rs. 50 Lacs, heisnot liableto pay servicetax
during theaboveperiod. IsMr.ACA liableto
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file ST-3return for the period April, 2014 to
Septembe, 20147

- Intermsof Section 70 of the Act, ‘person ligble
to pay servicetax’ isrequired tofile thereturn.
However,the term* person liableto pay service
tax’ isnot defined. Hence, it may beargued that
Mr.ACA isdsoa‘personliableto pay service
tax’ as hehas chargedthe servicetax ininvoices.
Hence, it is highly advisable that Mr. ACA
shouldfilethereturn.

| ssue6.

Mr. BeSahara does not have money to pay
servicetaxbut doesn’twant todelay hisservice
taxreturn.Can hedoso?

- Ealieg,in dd ST-3format specific dause (Clause
4C)wasmade availablefor thedetails of amount
of service tax payablebut not paid asonthelast
day of the period for whichreturn isfiled. This
clause is discontinued in new ST-3 format.
Sedion 70 staes that pa'son liableto pay service
tax shall himself assess the tax due and shall
furnish thereturn but it really doesn’t stipulate
any condition for payment beforefiling of return.

- Similarly, Rule 7 of Service Tax Rules, 1994
providesthat every assesseeshal submit return.
It also doesn't stipulate any condition for
payment beforefiling of return.

- However, format of ST-3return, as prescribed
under the Rules, requires adeclaration to effect
that the assessee has assessed and “ paid” the
service tax. [Part K, Clause (b)]. Unless this
declaration is made, no returns can be filed.
Hence, it requires payment of tax beforefiling
of return and Mr. BeSahara can't file return
unless he has paid the servicetax.

- A rule prescribed under a particular law can’'t
override the provision of thelaw. Similarly, a
Format presaibed under aparticular rule, can't
travel beyond theboundaries of the rule. Thus,
suchaprovision (assuming that it aprovision),
may be held ultravirusand vaidity of thismay
be chalengedin the court of law.

Service Tax Decoded

| ssue’?.

What arethemajor consequencesof latefiling
of areturn?

- Latefiling fees upto Rs. 20000/- under Rule7C
of the Rules, read with Section 70 of theAct is
requiredto bepaid for delayed return.

- Show CauseNotice as provided in Section 73
may beissued within 18 mornths/Fiveyeasfrom
therelevantdate where servicetax has not been
levied or paid or has been short-levied or short-
pad or erroneously refunded. Wherereturn is
filed, date of filing of thereturn is the relevant
date. Hence, dueto delay in return, time limit
grantedto thedepartment for issuance of Show
CauseNoticealso gets extended.

| ssues8.

What arethemajar consequencesof nonfiling
of raurn?

- Besides, requisition of informetion, issuance of
Show Cause Notice etc. following crucia
proceeding may beinitiated.

- Best Judgment A ssessment under Section 72.

- Pendty of Rs. 10000/- under section 77(2) for
eachreturn.

| ssue9.

M/s. LastMinuteLtd. hasuploaded hisservice
tax return usingExad Utility on 25-10-2014. Due
tominor error, systemhasreected thisreturn
on 26-10-2014, M/s. LastMinute Ltd. has
corrected the same and submitted the same
again on the 26-10-2014. Is M/s. LastMinute
Ltd.isrequired topay Late Filing Fee?

- ST-3returnmay befumishedintwoways First,
datamay befilled in the online form available
after log in into the www.aces.gov.in (ACES
sygem), ifthereisanerror, systemwill nat allow
to submit the return unless error is correctedand
oncethedatais corrected, return will beaccepted
immediately by thesystem.

- Another way isto use Excel Utility provided by
thesystem. In this method, datawill befilledin
theexcd utility, XML filewill begenerated by
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theutility and that XM L filewill beuploadedin
the ACES system. Oncethe file is uploaded,
status“UPLOADED” will begiven. After that
system scrutinise the data and if found proper
accept the return and then the status will be
“FILED”. System may takemorethan a day for
such verfication. It may happen that thesystem
rejects theupl oaded dataand onened to upload
thecorrected dataagain. Unlessthe system has
accepted the data, return isnot filed.

- Inthisissue, the system has not accepted the
returnwhich wasuploaded on 25" Odober and
thedate of filing of return is26™ Odober, which
isbeyondtheperiodgranted for filing thereturn.
Hence, in such a situation Late Feeis aso
requiredto bepaid.

- CBEC has through Para(i) (1) of the Circular
No. 956/17/2011 Dated 28-09-2011 clarified
that in casea return is “rgected’” by the
application, the dateof uploadingof ther gjected
retur nwill not be consider ed as the date offiling,
rather the date of uploading of the successfully
“filed” , return (after the assessee carries out
necessary car rections anduploadsit again) will
beconsider ed astheactual date of filing.

- Hence, itis highly advisable that if service tax
return is being filed using Exce Utility, one
should not wat for uploadingthereturns till last
date.

I ssuelo.

For theperiod April, 2014 to September, 2014,
Mr. Lazy Small has servicetax liability of Rs.
61.800nly whichisdischar ged within duedates.
Hisraurnisddayed by 230 days. | sherequired
topayL ate Fe2of Rs.20000/- asprovided under
Rule7B of theRulesor isliability of late feecan
belimited to servicetax?

- Intermsof Rule 7B of theRules, if return is
furnished after the dateprescribed for submission
of such return, the person liable to furnish the
saidretum shal paythelaefees. Thus, payment
of late feesismandatory and automatic.

- Intermsof third provisoto the said rule, where
the gross amount of servicetax payableis nil,

the Centrd Excise Offica may, on being satisfied
that thereis sufficient reason for not filing the
return, reduce or waive the penalty. Hence, if
Centrd Excise Officer wants to reduce/waive
thelatefee, servicetax payableshould benil. In
any other case, no such power to reduce/waive
the late fee is prescribed. Even, benefit of
reasonable cause, as providedunder Section 80
of theAct, is notapplicableto thelae feepayeble
under Section 70 of theAct. Thus, evenif there
is strong reasonable cause is available, for
example of death of partner, Centra Excise
Officer doesn’ thave power to waivethe latefee
if service tax payableis notnil.

- Hence, Mr. Lazy Smal isrequired to latefeeof
Rs. 20000/- even if his service tax liability is
Rs. 61.80 only.

| ssuell.

I sitcompulsory topay L ateFee beforefiling of
return? Can department refuse to accept the
return if LateFeeisnot paid at thetimeof filing
thereturn?

- Thereisno provisioninthelaw which provide
that such late fee should be paid on or before
filing of the return. Hence, Late Fee may bepaid
after filing of return.

- Itis claified a ParaNo. 6.4 of the Circular No.
97/8/2007-ST Dated 23-08-2007 that “mere
non-submission of evidenceof payment of late
fee along with the return is, however, not a
ground for refusal toallowfiling of thereturn” .
Hence, department can’t refuse to accept the
return merely becauselate feeis not paid.

- However, itisworth noting that payment of late
fee is compulsory and automatic. If not pad
aongwith filing of return, in future, department
will kefollow up for payment, will writeldters,
intimationis to begiven, client and consultant’s
time and energy will be wasted. Hence, it is
highly advisablethat such latefeeis paid dong
with thereturn.

- Futhe, Para6.4of Circula No. 97/8/2007-S.T.,
dated 23-8-2007 clarifies that the appropriate
late fees should bepaid at thetime of filing the
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r etur n, without waiting for any communication
or noticefromthedepar tment.

I ssuel?.

Mr. No-Knowledgewasnot required tofilethe
ST-3 Return. However, hehasfiled the“Nil”
ST-3return belatedly on aletter received from
thedepartment. Is Mr.No-Knowledgerequired
to Pay Latefee?

- Interms of Rule 7C of the Rules, where the
return precribed under Rule 7is furnished eter
the dae prescribedfor submissionof sudh retum,
“theperson liabletofurnish thesaidreturn”
shall pay the latefee. AsMr. No-Knowledgeis
not the person required to filethe return, heis
not required to pay the late feeeven if return is
submitted belatedly.

- Above propositions aso upheld by Hon'ble
CESTAT, Kolkata in the case of Suchak
Marketing Private Ltd. V. CST Kolkata[2013
(30) STR593 (Tri.- Kolkad)].

| ssuels.

Mr. Lazy hasfiled the servicetax return with
prescribed L ate Fee. Now, Central Excise
Officer wantsto imposea penaltyof Rs.200per
day under Section 77(1)(c) for delay in
furnishinginformation. IsMr.Lazy requiredto
pay penalty?

- Interms of second proviso to Rule 7C of the
Rules, where the assessee has paid theamount
as prescribed under Rule 7C, the proceedings,
if any,in respect of such delayed submission of
return shall bedeemed to be concluded. Hence,
oncethe late fee as prescribed in the Rule 7C
has been paid, no other pendty isto belevied.

| ssuel4.

Mr. Careless haserred in filing ST-3 Return.
Can hecorrect it?How?

- Interms of Rule 7B of the Rules, an assessee
may submit arevised return, in Form ST-3, to
correct amistake or omission, within a period
of ninety days from the date of submission of
the return under Rule 7. Hence, Mr. Careless

Service Tax Decoded

canrevisehis ST-3return within 90 days of the
submissionof original return.

- Itisworth noting that thereis no provisionin
servicetax law to revisethereturn afte 90 days
fromfiling of the original return. Even ACES
system doesn’ t accept thereturn after 90 days.
Insuchasituationitis highly advised that error
may be communicated to the concerned range
officeinwriting as soon as discovered.

| ssuelb.

Mr.Supe-Lazy has notfiled hisreturnsfor last
three years. Is there any time limit to file a
belatedreturn?

- Thereis no timelimit provided in the service
tax related law which restrid thefiling of belated
return. Hence, belated return may befurnished
atany time. However, itisworth natingthat ime
limit issuance of Show Cause Notice depends
on relevant date which will be extended due to
filing of ddayedreturn.

| ssuelo6.

Mr. Lazy-Cardess has filed ST-3 return
belatedly. Now, he wantstofilea revised return.
Can hedoso?

- A return filed beatedly is dso a return filed
unde Rule7 of theRules. Hence, bdated return
can aso berevised in terms of Rule 7B of the
Rules.

| ssuel?.

M/s. Super-Careless Pvt. Ltd. has filed return
and had discovered certain mistakes and has
revised it. Now, onceagain M/s.Super-Car eless
Pvt.Ltd. hasfound another mistak eor omission
inrevised ST-3. They want torevise ST-3once
again.Canthey doso?

- Thereis norestriction inthe law that thereturn
may berevised only once and not theresfter. It
seems that it may be revised any number of
times. However, ACES system doesn’t dlow
revisionof thereturnagain, once revised return
isrevised. It isan arbitrary action by theACES
systemand contradictory tothelaw.
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| ssuel8.

A Service Provider is registered as service
provider but not registered asrecipient of legal
service receved from an Advocate. Service
Provider has discharged service tax liability
under reverse charge mechanism but
Regstration Certifiateisnat amended. Canhe
filehisreturn and disdosetheliability asservice
redpient or hastowait till regigration certificate
gotamended?

- At present, ACES system accepts the return
containing details for acategory of serviceeven
if itisnotincludedin the registration cettificate.
Hence ST-3 return isnat required to beddayed
pending amendment in the registration
certificate. However, it is advisable that the
registration certificate should beamended.

- Itis worth mentioning that in terms of Rule
4(5A) of the Rules, where thereis any change
in any information or details furnished by the
assesseg such achange shdl beintimated within
aperiod of thirty days of such change. Hence,
assessee is duty bound to make necessary
amendment within thirty days.

| ssuelo.

M/s. QUARTER BASE isa partnership firm
and required tomakepayment quarterly and
required to disclosefigures quarterly in ST-3
returns. However, whilefilingthe ST-3returns,
ACESsystan showsmonthly datafilling inthe
return. Whyit issoand what istheremedy?

- Itseamsthat during thedatamigration o ACES
system, for number of assessee status for
constitution is wrongly uploaded in the new
sysgemas“otha” indead of proprietary concern
or partnership firmor company etc. as thecase
may be, and such assessees are considered by
ACES system as other and not Proprietor or
Partnership Firm. Duetothis systemforce the
assesseeto providethedataon monthly basis.

- Legdly individuals and partnership firms may
provide the data on monthly basis. All such
assessees are required toamend their regidration
for proper constitution despite having no fault
onthelr part.

- Ealier,ithas been noticed that some of thereums
filed using excd utility werergjected due to the
fact that their constitution status asavailable in
the database and as sdlected in the ST-3 return
utility was not matching. To avoid such undue
hardship in future, it is advised that the
registration certificates should beamended.

| ssue20.

M/s. TAX-NOTAX is paying service tax on
taxableservices and dsoproviding someexempt
services. Is M/s. TAX-NOTAX isrequired to
show details of exempt services in their ST-3
reurns?

- Yes.ST-3return ecificaly requiresdisclosure
of exempt services also. Specific provisionsare
madein the ST-3returnsin thisbehalf.

- Not only the vaue of exemption but aso a
NotificationNumber, with clauseif any, isalso
required to be disclosed. I n the case where
exemption is optiona, department may argue
thatassessee has never opted for theexemption.

- Where such adisclosure is not made and if
exemptionavailed islegdly not available, it has
been held that non disclosure of exemption
amounts to suppression of facts.

- For the purposeof CENVAT Credit, Trading of
Goods is dso an exempted services and vaue
thereof, as provided in the CENVAT Credit
Rules, 2004 is required to be disclosed in the
return.

ooo
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34 STR 610Arvind MillsLtd. Vs.Comm.
Of ST, Ahmedabad (Tri-Ahmedabad)

Theaaivity of supplying qualified/illed

22 employeestogroup companiesdoesnot
amount to service in the nature of
“manpower recruitment and supply
agency srvices’

Fads:-

Appdlant supplied quaified /skilledemployeesto
its subsidiary/group companies. Service Tax
depatmentalleged tha thetransadion was covered
under manpower recruitment and supply agency
savices.

Hed:-

Ahmedabad Tribund hdd that there was no
adlegationor findingsaboutsupplying of employees
toany concern other thanitsown group companies.
Also theemployees didnat work under thedirection
, supervision and control of thegroup companies
but completed the work as directed by the
gppellants. Further Tribunal aso reied on the
decisionin thecaseof Paramount Communication
Ltd, wherein it was observed that in case the
personnel works for two sister concerns, the
rendition of services was by thepersonne to both
thecompanies andit was nat acaseof onecompany
providing services to another and accordingly the
apped was alowed.

34 STR 778 JCT Electronics Ltd vs.
Comm of Ex. & ST., Vadodara (Tri-
Ahmedabad)

Adjugment of excessservicetax padin
next subsequent month/quarter.

Fads:-

The appdlant paid excess service tax which was
adjusted by them after along time in subsequent
month or quarter. Theappellant so cntested that

such service tax adjustment was gppropriate vide
Rule6(4A) and 6(4B) of theservice tax rues,1994.
Servicetax depatmentargued that suchadjustment
could be madein the next month or next quarter
provided intimation was filed to the department
within 15 days of such adjusment and accordingly
imposed penalties u/s 76 and 77 of the act. The
appdlants argued tha they haveadjugted their own
money and hence, penalty was unwarranted inthe
present case.

Hed:-

The Tribuna held that under the service tax rules
thephraseused issubseguent month or quarterand
notsubseguent months andquarters. Further it held
that the appellant had neither fulfilled all the
conditions as required under the said rules.
However, since theappellants hada bonafide belief
with respect to adjusmernt of excessservicetax paid,
the pendtieswere set aside.

46 taxmann.com 97 Mallika Jeyabalan
vs.CCE,Madurai. (Chennai- CESTAT)

Training given reating to various
24 proceduresand statutory compliancesto
bemade in relation to export of goods
gualifiesas*”vocational training” andis
exempt under notification no. 24/2004

Fads:-

The appellant was providing training relating to
various procedures andstatutory compliances to be
made in relation to export of goods and claimed
exemption by contending that it would qudify to
bevocationd training relying upon the decision of
Ashu ExportPromoters 9p) Ltdv. CST (2012) 34
STT 47,(Dehi — CESTAT) and Wigan & Leigh
College(India) Ltdv. Jt. CST (2008) 12 STT 157
(Bang— CESTAT). While department agrued that
vocationd training would only cover courseswith
spedfic syllabus and approved by governmentand
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hence the said activity would be ligble to service
tax under thecategory of commercid training and
coaching.

Hed:-

TheTribuna held that thedecisonsrelied upon by
theappdlant will goply to thetraining impugned in
this casea so and hencegranted waiver and stayed
collectionof al theduesarising from theimpugned
order.

34STR 383Marine Container Services
(South) P. Ltd.Vs.CCE (ST) Tirunvdi
(Tri- Chennai)

25 I n case of margins earned by asteamer

agent by bodking spaceon shippingline

through another steamer agent , thereis

no liability of service tax on the said
marginearned.

Fads:-

A ppdllantwas steamer agent of a particular shipping
line and was paying service tax on the services
rendered to the said shipping line. Appellant aso
mak es booking arrangements through another
steamer agentfor the customerswhocomes to them
for booking space on adifferent shipping lineand
charges the customers an extraamount over and
above that was paid to another steamer agent.
Servicetax department demanded servicetax on
the said margin amount under “steamer agent
service'.

Held:-

The Tribunal held that there is no evidence that
services were rendered to a shipping line and
payment received from shipping linefor booking

of space through another agent and therefore
demand under steamer agent’'s serviceis not
maintanable.

34 STR 850 Nandganj Sihori Sugar Co.
Ltd vs. CCE, (Tribunal -
26 Dehi)Transportation of goodsfrom its
collection centreto its factory, whether
liableto servicetax under the category
of goodstransportagency savices (GTA)

Fads:-

Theappelant has availedservices of transportaion
of sugarcanefromits cdlection centreto itsfactory.
The transporters did not issued any consignment
notes but issued fortnightly billsto theappel lants.
Thedepartment argued and demanded service tax
fromthegopellant on thegroundsthet it had avaled
goods transport agency (GTA) savices.

Hed:-

Tribund held that incaseof GTA servicetheagency
not only undatakestheserviceof transportation of
goods butaso undertakesddlivery of goods to the
consignee and temporary storage of goods till its
ddlivery to the consignee. It was further held that
the bills issued are not the consignment notes as
requiredin terms of rule4B of theservice tax rules
andtheefore thetrack ownerscannot beconsidered
asgoodstransport agency . Inthe present casethe
adivity is meey of transportationof goods inmotor
vehicle and accordingly no service tax is payable
by the appdllants as arecipient of goods transport
agency services.

oo

Do not be afraid of asmall beginning, great things come afterwards. Be
courageous. Do not try to lead your brethren, but serve them. The brutal
maniafor | eadi ng hassunk many agreat shipsin the watersof life. Take
careespecialy of that, i.e. be unselfish even unto death, and work.

SwamiVivekananda
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CA.Priyam R. Shah
priyamrsheh@yahoo.com

What ismeant by “ Goods” under VAT Act.

1

I ntrodudion:

Entry 54 of List Il of the Seventh Schedule
read with Article 246(3) of the Constitution
gives the States power to make laws with
respect to “taxes on the sae or purchase of
goods other than newspapers subject to the
provisonsof Entry 92(A) of List1”.

Article246(3) reads as under:

ubject to clauses (1) and (2), theLegislature
of anyState hasexclusivepower to makelaws
for such Sate or any part ther eof with r espect
to any of the matters enumerated inList |1 in
the Seventh Schedule ( in the Constitution,
refaredtoas the” SateList”).

Article366(12) reads as under:

“goods” includes all material, commodities
and articles

Article366(29)(d) reads as under:

a tax on the transfer of the right to use any
goods for any pur pose (whether or not for a
specified period) for cash, deferred payment
or other valuableconsideration.

Ddinition of Goodsunder Gujara VATAQ:

Sec2(13) “goods” means all kinds of
movable property (other than newspapers,
actionabledaims, dectriaty, stods and shares
and securities) and includes live stocks, all
materials, articlesand commoditiesandevery
kind of property (whether asgoodsor insome
other form) involved in theexecution of wor ks
contr act, all intangible commodities and
growing aops, grass, standing imber or things
attachedto or formingpart of the land, which
areagreed to besever ed bdoresales or under
thecontract of sale.

3. Classification of goods:

3.1.ExistingGoods :

These are the goods which are owned or
possessd by the seller at thetimeof sde Only
exiding goods canbethesubject of asde. The
existing goods may be:

a. Speific Goods: Thesearegoodswhichare
identified and agreed upon at the timeof a
contract of saleismade.

b. Ascertained Goods: Though commonly
usad assimilar inmeaningto specific goods,
these are the goods which become
ascertained subsequent to theformation of
acontract of sale.

c. Unascertained or GenericGoods: These
arethe goodswhich arenot identified and
agreed upon at thetimeof contract of sale.
They are defined only by description and
may form part of alot.

3.2.FutureGoods:

These are the goods which asdler does not
possess a the time of the contract of sae but
which will be acquired or manufactured or
produced by him after the making of the
contractof sae.

Sudh typeof contract isknown as an agreement
to sdl, andin such case sdewill be complete
only when actua goods are acquired or
manufactured or produced.

3.3.Contingent Goads:

Though atype of future goods, these arethe
goods the acquisition of which by the sdller
depends upon a contingency, which may or
may not happen.
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4.

4.1

4.2

Different items whether are ‘goods’ -
inte preted by courts.

L otteryTickets:

Thisclassica concept of sdewas held to gpply
totheentry inthelegislativelist. Therehaveto
be three essential components to constitute a
transactionof sdebe oretax could beimposed-
namely, (i) an agreement to transfer title (ii)
supported by consideration, and (iii) an actua
transfer of titlein the goods. In the absenceof
any oneof thesedementsitwas held thatthere
isno saleof goods.

Lottery tickets are not ‘goods’. Lottery ticket
has novaueitsdf. It is amere pieceof paper.
Its vaue lies in the fact that it represents a
chance or right to a conditiona benefit of
winning a prize of a greater vaue than the
consideration paid for thetranger of tha chance.
It isnothing morethan atoken or evidence of
this right. Lottery ticketis merely evidence of
theright o participatein thedraw and therfore
goods, thetransfe of which was sdle. Toextend
tha thelottery ticket evidenced theright to claim
the prize, it was not goods but an actionable
cdamandtherdorenot ‘ goods’ under the Sdes
Tax Laws. A transfer of it was consequently
not asale. Re:Sun RiseA ssociates 3V ST 151
(S0)

SimCards:

Theissuewhich aosefor consideration before
theHon’ble Supreme caurt in thecaseof IDEA
M obileCommunication Ltd. v/s Commissioner
of Central Excise and Customs Cochin
reported in43V ST 1(SC), whether the value
of SIM cards sold by the gppdlant to their
mobilesubsaibers isto beincludal intaxable
servicefor levy of sevice tax or whether itis
taxableas sdeof goods under Sdes TaxAct.

It was held that the amount received by the
celula tdephonecompeany fromitssubscribers
towards the SIM card will form part of the
taxablevauefor levy of servicetax. TheSIM
cards ae never soldas goods indgoendent from
theservice provided. They are considered part

and parcel of the services provided and the
dominant position of the transasction is to
provideservices and not to sell the materid, i.e
SIM cards which on its own but without the
servicewould hardly have any vaue at dl. It
was established from therecords and facts of
the casethat the vaue of SIM cards formed
part of the activation charges as no activation
is possible without avdid functioning of SIM
card and the vaue of the taxable service is
caculated on gross tota amount received by
theoperator fromthesubscribers, and thereis
no eement of saeinvolved.

4.3 Computer Software:

43.1 Hon' bleSupreme Court has decided what is
meant by Goods under CustomsActin the
case of In Associated Cement Companies
Ltd. v/'s Commissioner of Customs [ 2001]
124 STC59 (SC), and hasheld that :

Any movable articlebrought into Indiaby a
passenger as part of his baggage makes him
ligbletopay customs duty as per the Customs
Tariff Act, 1975. The definition of “goods”
in section 2(22) of the CustomsAct, 1962,
indudes in sub-clause(c) baggageand in sub-
clause (e) “any other kind of movable
property”. In effect the definition is soworded
that al tangblemovablearticleswill begoods
for thepurposes of theAct under theresduary
clause(€). Whether amovable articlecomes
as part of abaggage or is imported into the
country inany other manner, for the purpose
of the CustomsA ct, the provisions of sedion
12 of the Customs Act would beattracted.

Any media, whether intheform of books or
computer disksor cassettes, which contains
information technology or ideas, would
necessarily be regarded asgoods under these
provisions of the Act. These items are
movable goods and would be covered by
section 2(22)(e). Whenever any goods or
movables or tangiblearticles are imported into
India customs duty is payable. For the
purposeof attractingduty itis immaterid what
arethetypes of goods that are imported or
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what is contained in them or recorded
thereon. The contents are relevant only for
thepurposeof vauation.

“Computer programs arethe product of an

intellectua process, but onceimplantedin a
medium are widdly distributed to computer
owners. An analogy can be dravnto a
compact disc recording of an orchestrd
rendition. The music is produced by the
artistry of musicians and in itsdf is not a
‘goods’, but when transferred to a laser-
readable disc becomes areadily marketable
commodity.

Similarly, a computer program, may be
copyrightebleas intellectua property, does not
ater the fact that oncein theform of afloppy
discor othe medium, theprogramistangible,
movable and available in the market place.
Thefact thet someprograms may betailored
for specific purposesneednotdter their status
as ‘goods’ because the ‘Code definition
includes * specifically manufacturedgoods.”

43.2 In Tata Consultancy Services vis State of

Andhra Pradesh [ 2004] 137 STC 620 (SC)
thehon’ ble Supreme Caourt held that theterm
“goods”, for the purposesof sdes tax, cannot
begiven a narrow meaning. It has been held
that properties which are capable of being
abstracted, consumed and used and/or
transmitted, transferred, ddlivered, stored or
possessed, etc., are” goods” for the purposes
of sdes tax. In Indiathetest, to determine
whether a property is*goods”, for purposes
of sdestax, is not whether the property is
tangblear intangibleor incorpored. Thetest
iswhether theconcerned itemis capable
of abstraction consumption and useand
whethe it can betranamitted, transferred,
ddivered, sored, possessed, etc Admittedy
in the case of software, both canned and
uncanned, dl of thesearepossible.

Hence it was held that software programs
contain these characteristics and are hence
goads.

VAT Demystified

4.4 ElectroMagneticWaves:

The question before the Hon' ble Supreme
Court in the case of Bharat Sanchar Nigam
Ltd. v.Union of India 145 STC 91(SC) was
whether eectro magnetic waves are Goods
within themeaning of article 366(29A ) (d)*
of the Constitution of India

Three Judge Bench of the Supreme Court
Hon’ble Court held that, Electro magnetic
waves are nether abstracted nor are they
consumed in the sense that they are not
extinguished by their user. They are not
ddlivered, stored or possessed nor are they
marketable. They are merely themedium of
communication. Wha istransmitted is nat an
electro magneticwavebut the signad through
suchmeans. Thesignas aregenerated by the
subscribers themsalves. I ntelecommunication
what is transmitted is the message by means
of thetelegrgph. No part of the tdegreph itself
is transferable or deliverable to the
subscribers.

Thesecond reesonismorebasic. A subscriber
to a telephone service could not have
intended to purchase or obtain any right to
use ‘eectromagnetic waves’ or ‘radio
frequencies when atelephoneconnectionis
obtained Nor does the subscriber intend to
use any portion of the wiring, the cable, the
satellite, the telephone exchange etc. At the
most the concept of a salein asubscriber’s
mindwould belimitedto theuse of any other
goods, incorpored or corpored is given to
himwith the telephone connection.

We cannot anticipatewhat may be achieved
by scientific and technol ogical advancements
in future. No onehas argued that at present
electromagnetic waves are abstract table or
are cagpable or ddivery. It would, therefore,
appear tha an dectromagneticwave (or radio
freguency, as contended by one of thecounsel
for the respondents) does not fulfill the
parameters applied by the Supreme Courtin
the case of Tata Consultancy (supra) for
determining whether they aregoods, right to
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useof which would beasae for thepurpose
of Article 366 (29-A)(d).

Hon'ble court further hed that the
electromagneticwaves arenot’ goods’ within
the meaning of the word ether in Article
366(12)* or in thestate L egislations.

45 Whether purchase of Flat after BU
Permisdon liable for VAT ?

Thequestionbefore advanceruling authority
U/s80 of GVAT Actinthe caseof Dr.Asha
Semson Choudhry and Nirajsingh
RamchandraSinghThakur order dtd: 16-7-
2014 was whether buyer who acquires flat
after BU (building use) permission or after
occupancy certificateis required to pay VAT
to thedeveloper or tothe builder?

Hon'bleJoint Commissioner of Commercia
tax (Legd) hasheld that such saleis sde of
immovable property and it is not covered

withinthe definitionof ‘goods’ defined under
section 2(13) of GVAT Act,. therefore not
lisble totax under theAct.

5.  Conclusion

Whether aparticular itemis * Goods' or not
depends on fads of eachcaseand such things
become very important under excise law
where intermediate product is produced
during the process of manufacturing and is
capableof being marketable as such.

Under theVat law aso aress of disputeisin
caseof intangiblegoodsi.ecopy right, trade
mark, brandname, know how dc. as thesame
are ‘goods and covered by entry 41 of
Schedulell of Gujarat VAT Act, under such
circumstanceit isaways advisableto gofor
advanceruing, by which onecan avoidfuture
litigation.
oo

contd. from page 360

Forfulltext refer to: A.P. (DIR Series) Circular No.
13 @ http://www.rbi.org.in/Scripts/Notification
Usea.agpx?2d=9128& M ode=0

Exte'nal Conmercial Borrowing (ECB)
Policy — Review of all-in-cost celling

It has been decided that the dl-in-cost ceiling as
specified under paragraph 2 of A.P. (DIR Series)
Circular No. 99 dated March 30, 2012 (dso
mentioned hereunder) will continueto be applicable
till December 31, 2014 and is subject to review
thereafter. All other aspects of ECB policy remain
unchanged.

AverageMaturity All-in-cost over

Period 6 month LIBOR*
Threeyears and up

tofiveyears 350 bps
Morethanfiveyears 500 bps

* for the respective currency of borrowing or
applicablebenchmark

FEMA Updates

Forfulltext refer to: A.P. (DIR Series) Circular No.
17 @ http://www.rbi.org.in/Scripts/Notification
Usea.agpx?d=9139& M ode=0

Liberalised Remittance Scheme for
33 resdentindividuals-clarification

Therequirement of post facto reporting stipulated
intemsof A.P. (DIR Series) Circuar No.32dated
September 04, 2013, (Sr. no. 4 of Annexuretothe
Circuar) stands withdrawn.

For Full Text refer toA.P. (DIR Series) Circular
No. 19

http://www.rbi.org.in/Scripts/
NotificationUsea.aspx?d=9161& M ode=0

ooo
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VAT - Recent Judgements E'i _
and Updates -
CA.Bihari B. Shah
bihaishah@yahoo.com. -
| mportant Judgments: “From the aforesaid finding of the Hon.

[1] Important judgment delivered by the Hon.

MadhyaPradesh High Court in case of Shree
RamAgro Ltd.on InputTax Creditallowability
on Entry Tax paid onraw materid, usedinthe
manufacturing of taxable goods and no
proportionate disallowanceon by-productisto
bemade ontax freegoods.

Isue

The deder has purchased the cotton seeds by
payingthe Entry Tax onit and after production
of oil cake no disalowance hasbeen madeon
theby-product of d-oiled cake. (D.O.C)

Fads:

When taxable and tax free goods are
simultaneously manufadured, the dedler would
be entitled to input tax credit of the tota tax
pad onthe purchase and thiscannot bereduced
on pro-rata besis.

This appeal has been admitted for considering
thefollowing substantia question of law.
“Whether input tax credit of taxes paid on the
purchaseof cottonseedusedin themanufacture
of cotton seedoil can be deniedproportionately
merely because during the process of
manuf acturea by-product intheform of catton
seqal ckeis aso produced, so when taxableand
tax freegoods aresimultaneously manufactured,
theappellant dedler would be entitied to input
tax credit of total tax paid on purchase and the
samecannot bereduced on pro ratabasis?’
The question of imposing liability on
proportionate basis anddenying the entire set-
off with regard to the credit available on the
purchaseof raw material has been considered
by this court in the case of Ruchi Soya
IndustriesLtdv. Stateof M.P.[2013] 70V ST
40 (MP); [2014] 24 STJ 235 (MP) and the
Division Bench of this court after considering
variousjudgments of the Supreme Court.

[2]

SupremeCourt, itisclear that manufacturer is
eligibleto the benefit of set-off on the entire
amount of tax paidon purcheseof raw mateia
and principle of apportionment could not be
invoked. In thefacts and circumstances of the
presentcase, thejudgmentof the Hon. Supreme
Court is gpplicable becausethe DOC, a by-
product is tax free and another by-product
sludgeand mainproduct oil aretaxable. Hence,
theauthority cannot apportion thetax liability
after deducting the percentage of proportionate
manufactureof DOC, which hasbeen donein
the present case”

From the aforesaid andysis of law, it is clear
that the manufacturer isdligiblefor the benefit
of set-off on the entireamount of tax paid on
purchase of raw materia and the principle of
proportionate liability has been found to be
unsustaineble.

Inview of theabove this apped isdlowed. The
guestionraisad isanswered by holding thet on
the purchase made by the manufacturer with
regardtoraw materia, heisentitled to the benefit
of sa-off on the entire amount of tax and the
principledf gpportionment cannotbeinvoked.
The Important judgment delivered by the
Gujarat High Courtincaseof ShriAnilkumar
v. State of Gujarat on the Pendlty levied for
taking no registration on bonafide bélief.
Penalty confirmed.

Issuue

GujaratVadueAdded Tax Act, 2003 — Sec. 41
— Requirement to get registration in case of a
dedler is ligble to pay tax — Ground for not
getting registration was bonafide error —
Asgstant Commissione imposed penalty with
interest — Explanation that error was bonafide
that dealer did not get registraion — No
interferencecalled for— I nsistence of persond
hearing no basis to chdlenge the order of
penalty— Petition dismissed.
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Fads:

Brief facts arethat the petitioner wasbased in
Ragasthan and was engaged in industria and
commercid construction activities. The
petitioner for and was awarded a tenderissued
by the Western Railway, Ahmedabad for
construction of minor bridge.

For execution of such work, the petitioner
started purchasing goods from the registered
deder in the State of Gujarat. Asper his own
say, with awarding of this contract, the
petitioner’s business in Gujarat gradualy
incressedand heshifted hisbase fromRagjasthan
to Gujaratin April 2008. All dong, however,
the petitioner never applied for and was
theeforeobvioudy nat grantedany registration
under theVatAct. Admittedly, if thepetitioner
wanted to take the credit of theVat paid goods
fromthesellers, suchregistration was required.
Asa consequenceof thepetitioner’s fallureto
obtainthe regidration, thepetitone wasunable
to get the credit. To assess the petitioner’s
ligbility for Vat, proceedings were initiated and
areinformed that theA ssistant Commissioner
confirmed the total tax demand of Rs.
41,81,169/- and permitted deduction of Rs.
6,68,242/- which wasthe tax deducted by the
Western Railway at source. The Asst.
Commissioner imposed pendty equa to the
amount of tax and also demanded interest of
Rs. 15,29,085/-. The order of the Asst.
Commissioner is under chalenge before the
GuaraVdueAdded Tax Tribund. At thisstage,
the petitioner appliedto the State Government
under gpplication dated 4" Feb. 2010 and
requested for remission of thetax and penaty
under section41(1) of theAct.

On this gpplication, the State Government
passed impugned order dated 8" Oct. 201. In
such order, it was conveyed to the petitioner
that under theVatAct,any deder whoisliable
to pay tax isrequired toobtain registration. The
petitioner had not obtained registration for the
period for which he had asked for remission,
his application therefore isrgected.

Learned Counsel of thepetitioner assalled the
said order contending that thereis no
requirement under section 41(1) of theVatAct

that a dedler must be registered before his
request for remission can be accepted. The
Learned Counsel for the petitioner submitted
that the petitioner had made detailed grounds
why remission should be granted. The state
rejected such application without hearing the
petitioner. Herelied onthedecison of Supreme
Court in case of Shara India (Firm) v.
Commissioner of Income Tax, Centrd,
reported in 2008 (226) ELT 22(SC) to contend
that even though section 41(1) of theVat Act
does not specificaly provide for hearing, the
samemust beread intoit.

TheHon.High Courtdoes notfind any illegality
in the order passed by the State Government,
whidhis chdlengedbef oreHigh Court. Admitted
fads arethatthe peitioner though was required
toget ragistered under theVatAct, sincehewas
reguarlyinvolved in the purchase of goodsfor
thepurpose of execution of his workscontract,
he did not obtain such registraion. The only
groundmadeout befareusfar not oltainingsuch
registrationis the bonafideeror on hispart. The
Westan Railway had deducted tax at source
which gavean impression to thepetitioner that
now he is notrequired to obtain registraion,
sincetax is dready deducted.

The explanation of the petitioner begs the
question. Deduction of tax at source has no
relevanceto therequirement of regstration by
a deder under theVat Act. It is a statutory
requirement and mereexplanation that hewas
under bona fide impression that no such
registration was necessary would not be
sufficient.

The contertionthéa therewasabreach of natural
judticealsocannat beaccepted. It was nat acase
where the Government without putting the
petitioner to notice passed an order which
resultedinto adversecivil mnsequences Itwas
acasew herethepditiona made arepresentation
which was nat accepted by the Government.
Theinsistenceon persona hearing aso hasno
legd base. It is well settled that requirement of
hearingas apartof naurd justicedoesnat indl
casesinclude aright to persond hearing.

Intheresult, writ petition is dismissed.
0odo
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Business VValuation

AcademicRefresher:
ApproachestoValuation
Assd Approach

CA.Hozefa Natawala |
reseachbv@gmail.com

I ntangibleAssetsand itsValuation

Intangibleassets are something of value that cannot
beseen, touchedor physically messured, whichare
created through time and/or effort and that are
identifiable as a separate asset, such as a brand,
franchise, trademark, or patent. Just an oppasite of
tangibleassets.

Inthewarld of businesstoday, things arenot what
they used to be. In the new economy, the most
vauable assets have gone from tangible to
intangible. Instead of plant and equipment,
companies today compete on ideas and
relationships. Whileintangibleassds don’ thavethe
obvious physicd vaueof afactory or equipment,
they can provevery vauablefor afirmand canbe
criticd toitslong-term success or falure. Although
brand recognition is not a physica asset you can
see or touch, its positive effects on bottom-line
profits can prove extremey vauable tofirms, for
example- Coca Cola, whosebrand strength drives
globa saesyear after year.

Mr.AgnesHorvéhin hisarticle “Non Quantitaive
measuresincompany vauation” summarizes factors
determiningthe company value, startedout fromthe
fact that a company does not exist in complete
isolation. There are severd elements in the
environment that contributetoits operation. These
significant quaitativechaacterigics, whidh must not
bediscounted or mustnot beover looked,includes;
dominant market 9ze compary sizeand criticd mess,
empl oyees' -management relations, strength of
competition, technolagicd capabilities andexpatise,
sizeof backlog, location of gperations, strength of
customer-vendor relationship, competence of
management eic. Itisessentid to focus not only on
fadorsclosaly related tothecompany operation, but
onmicroand macro fadorsas well. Thisal together
giveriseto goodwill of thebusiness concern.

Goodwillis themos commonand popular intangible

assetin theworldof business. Itrefersto the priceor
vdueabovethemake value of the idertifiable assds
of acompany. When abusinessis bought, theprice
pad will often be above the market vdue of its
infrastructure, equipmert, inventory, etc.A business
enterprise cultivates this intangible asset by
estallishing a strong business track record and by
edablishingmany benefiaa relationships,induding
thosewith customers, distributors, and suppliers.In
addition, goodwill covers other vauable abelt
intangible agpects of abusiness, suchas its aedit
raing, location, reputation, and name. Goodwill also
may manifest itsef in the form of trademarks,
manufacturing processes, and licenserights.

In any event, goodwill reflects the buyer's
perception that the business as a wholeis worth
morethan the sum of theidentifiable physical assds.
On occasions, enterpriseseven sdl their goodwill
without thesaleof other assets.

Thereare two primary forms of intangbles - legal
intangibles(such astrade searets(eg., austomer ligs),
copyrights, patents, trademarks, andgoodwill) and
compditiveintang bles (such & knowledgeectivities
(know-how, knowledge), colleboration activities,
leverage activities, and structurd activities). Lega
intangibles generatelegal propaty rights defensible
in acourt of law. Compstitive intangbles, whilst
legaly non-ownable, directly impact efectiveness,
productivity, westage, and opportunity costs within
an organization - and therefore costs, revenues,
customa sarvice, satisfadion, marketvdue, and shae
price. Human capital is the primary source of
competitive intangibles for organizations today.
Competitiveintangibles arethe sourcefromwhich
competitive advantageflows, or isdestroyed.

Below mentioned examples, though notexhaustive,
providea useful framework for the determination
of intangible assets. They fdl into five categories
(asshown bdow).
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I ntangibleAsset categories Examplesinclude:

1. Maketing-rdaedintangbleassts : Trademarks,
trade names, service marks, internet domain
names, non-competition agreemerts.

2. Customer-reated intangibleassets : Customer
lists, order or produdion backlogs, customer
contrads and austomer - relationshipsincludng
non-aontractua relationships.

3. Artisticreated intangible assets : Plays, books,
magazi nes, new spapers, pictures, photographs.

4. Contract-based intangible assets : Licensing
and royalty agreements, advertising,
construction, service or supply agreements,
lease agreements, franchise agreements,
employmentcontracts.

5. Technology-based intangible assets : Patented
technol ogy, computer software, unpatented
technology (know-how), databases, tradesecres
such as secrd formulas, processes andrecipes.

Difficult questions about intangibles assetsare to
drive finance professionals and Accounting
Standard Setters to develop hew measurements,
new reporting forms, new tools and techniquesfor
an economy based onintangibles.

Valuation of intangibleassets

While intangible assets play an increasingly
importantrole intoday’s busnessworld, it remains
difficult to quantify its economic and monetary
value. Companieswith alargepat of their vauein
intangible “assets,” such as high-technology
companies and companies with substantia research
anddevel opment ectivities may beparticularly hard
to valuebecause such asmdl portion of therr value
liesinassds in placewheress alargeportionderives
from uncertain future growth opportunities. A
further complication with such companies is that
their high R& D expensesreduce current earnings
even though R&D projects could beperceived as
investments for the future; in such a case, current
earnings may bea bad predictor of vaue.

Intangibleassets aresignificantly more difficultto
vaue thanther tangible counterparts. Obviously,
itis moredifficult to determine thevaueof atrade
secret than the vaue of office space. When it is
time to sell assets, intangible assets, such as
goodwill and patent, can causered problem inthe

formof financia and legdl obstacles if improperly
vaued. The “fair” value of an intangible asset is
theamount that such asset can bebought, sold, or
settled in atransaction between willing parties, not
involving forced or liquidation sale. The method
most often used in the vauation of intangible
property determines the present vaue of the cash
flows derived from using such property.

Intangible valueis created when acompany has
aboveaverage return on assets (or equity), so that
the value of the business (based on expected
earningsor cash flow) exceeds the underlying net
assetvaue.

- Consequently, intangble vdueis the amourt by
whichtheval ue of thebusiness exceeds thevdue
of the underlying, tangible assets. Intangible
assetscan bedifficult to value individually with
no guarantee of completeness.

- Themast common techniquefor capturingtotal
intangible vaue is an enterprise vauation to
establishtotal asset value. Thevaue of current
andfixed assets isthen deducted to arriveat the
vaueof intangibleassets.

Many times abusiness owner incurring specific
expenses like research on vaue addition of a
product, huge advertisament cost oninitia startups
for product publicity, extraamount paid on purchase
of specific formula etc.; claim existence of
intangibleworth arisen dueto theseexpenditures.
Theardyst shoud notethd, in order for expenditure
to qudify as an intangible asset, a business
enterprisemust exped benefitsin thecomingyears
and support that expectation with evidence.
Expenditures such as those on advertising, for
example, may promise future benefits, but the
benefitsare so uncertainand unpredictablethat the
business classify them as aurrent expenses.

Methodsfor theValuation of | ntangibles

A coeptademehods forthevduation of identifigble
intangibleassets and intdlectud property fall into
threebroad categories. They aemarke based, cost
based, or based on estimates of past and future
economicbenefits.

In anided situation, a value anayst will dways
prefer to determinea market vaue by reference to
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comparable market transactions. This is difficult
enough when valuing assets such as bricks and
mortar because it is never possible to find a
transaction that is exactly comparable. In vauing
an item of intellectua property, the search for a
comparable market transaction becomes amost
futile. Thisis not only dueto lack of compatibility,
but also becauseintdlectua property is generdly
notdevelgped to besdd andmany sdesaeusualy
only asmall part of alarger transaction and details
arekept extremely confidentid.

Cost-based methodologies, such as the “cost to

create’ or the* cod toreplace’ agivenasset, assume

thetthereis somerdationship betweencos andvaue
and the approach hasvery litleto commend itself
othe thaneaseof use Themethod ignores changes
inthetimevalue of money and ignores maintenance.

Themethods of vauationflowing from an estimate

of past and futureeconomic benefits (asoreferred

to as theincome methods) can bebroken downin

to four limbs; 1) capitalization of historic profits, 2)

gross prafit differential methods, 3) excess profits

methods, and 4) therelief from royalty method.

1. Thecapitaization of historic profitsarrives at
the value of intangibles by multiplying the
maintainable historic profitability of the asset
by a multiple that has been assessed after
scoring the relative strength of the intangible
assets. Forexample, amutipleisarrived & after
assessing abrand inthelight of factors such as
leadership, stability, market share,
internationdlity, trend of profitability, marketing
and advertising support and protection. While
this capitalization process recognizes someof
thefactors which should beconsidered, it has
major shortcomings, mostly associated with
historic earning capability. The method pays
littleregard to thefuture.

2. Gross profit differential methods are often
asociged with trademark and brand vauation.
These methods look at the differences in sale
prices, adjusted for differences in marketing
cogs. That isthediffeencebetween themargin
of the branded and/or patented product and an
unbranded or generic product. This formulais
used to drive out cash flows and calculate
vaue. Finding genericequivaentsfor apatent
and identifiable price differences is far more
difficultthanfor aretail brand.

Business Valuation

3. Theexcess profits method looks at the current
value of the net tangible assets employed as
thebenchmark for an estimated rate of return.
This is used to caculate the profits that are
requiredin order to induceinvestors toinvest
into those net tangibleassets. Any return over
and above those profits required in order to
induceinvestment is considered tobetheexcess
return atributable to the intangible assets.
While theoreticdly relying upon future
economic benefits from the use of the asset,
the method has difficulty in adjusting to
aternativeuses of theasset.

4. Rdid fromroyalty considers what the purchaser
could afford, or would be willing to pay, for a
license of amilar intangible asset. The royalty
streamis then capitdized reflecting the risk and
return rdationship of investing in theasset.

Discounted cash flow (“DCF”) anaysis Stsaxross

thelastthree methodologies andis probably themost

comprehensive of gppraisal techniques. Potertial
prafits and cash flows nead to be assessed carefully

and then restated to present value through useof a

discount rate or rates. Thediscount rate is used to

cdculateeconomic vd ue andincludes compensation
forrisk and for expectedrates of inflation.

Red option or optionpricingmethodis now adays

getting more recognitionfor valuing the patent.

Whilesomedf theabovemethods arewidely used

by the financial community, itis important to note

that valuation is an art more than ascience and is
an interdisciplinary study drawing upon law,
economics, finance, accounting, and investment. It

Isrash to attempt any vduation adopting so-caled

industry/sector norms in ignorance of the

fundamenta theoretical framework of valuation.

When undertaking an Intangible vauation, the

contextis dl-important, and thevaueappraser will

needto take it into condderationto assignaredlistic
vaueto theasset.

Each method proceeds on different fundamenta

assumptions, which havegregter or lesserrelevance,

and a times even no relevanceto agiven situation.

Thus, the methods to be adopted for a particular

valuationmust be judicioudy chosen.

oo
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CorporateLaw Update

CA.Naveen Mandovara
naveenmandovara@gmeil.com

(A)MCA Updates:

1. Classof Companiesfor thepurpose of second

proviso to section 203(1) of the Companies
Act, 2013:

The MCA has notified that the public
companieshaving paid-up sharecapital of Rs.
100 croreor moreand annual turnover of Rs.
1,000 crore or more, which are engaged in
multiple businesses and have appointed Chief
Executive Officer for each such business shall
be the class of companies for the purposes of
thesecond proviso to sub-saction (1) of Section
203 of the said Act.

For the purposesof thisnotification, the paid-
up share capital and the annual turnover shall
be decided on the bass of the latest audited
balance sheet.

[F.No. 1/5/2013-CL-V dated 25" July, 2014]

Companies (Removal of Difficulties) Sixth
Order, 2014

To make harmonious interpretation, the MCA
hasinserted the word “or hisrelative” in section
2 of the CompaniesAct, 2013, in clause (76),
in sub-clause (iv), after theword “manager”.

W. e. f. 24/07/2014, the sub clause (iv) of
Section 2(76) shall be read as under:

“a private company in which a director or
manager or his relative is a member or
director”

[F. No. 2/14/2014-CL .V dated 24th July, 2014]

Clarification withregard to applicability of
provisonsof section 139(5) and 139(7) of the
CompaniesAct, 2013

The MCA has clarified that the Deemed
Government Companies (where ownership or
control lies with two or more Government
Companiesor Corporationsetc.) are covered
unde Section 139(5) and 97) of theCompanies
Act, 2013 and theresponsbility reds withboth,
the Government concerned and the relevant
company, for sendingtheinformation aboutthe

incorporation of a Company subject to audit
by an auditor to be appointed by the C& AG
for the purpose of appointing the first auditors
under section 139(7).

The MCA has further clarified that it will
primarily be theresponsibility of thecompany
concerned to intimate to the C& AG about its
incorporation along with name, location of
registered office, capital structure of such a
company immediately on itsincorporation.

Such company shall share such intimation to
the relevant Government so that such
Government may also send a suitable request
tothe C& AG.

[General Circular No. 33/2014 dated 31*
July, 2014]

Company Law Settlement Scheme, 2014

In order to provide an opportunity to the
defaulting Companiesto enable them to make
thdr defaultsgoodby filingthe annual statutory
documentsbelatedly which were duefor filing
till 30" June, 2014, the Ministry hasdecided
to condone the delay in filing of such annual
documents wi th the ROC.

It further provides an opportunity to the
inactive companiesto get their companies
declared as“Dormant Companies’ by filing a
simple application at reduced fees.

The salient features of the CLSS, 2014 are as
under:

Filing Fees Normal filingfees plus25% of
actual additional filing fees payable on the
date of filing of such belated document.

Applicant Company has to withdraw the
apped filed againgt prosecutionfiled againgt
notices/complaint for the offenses and
furnish the proof of such withdrawal along
with the application.

E-form for filing application seeking
immunity (E-form CL SS-2014) in respect
of the belated documentsunder the scheme
may be filed on or after 01/09/2014 but
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[General Circular No. 34/2014 dated 12'"
August, 2014]

before3 months fromthedate of closureof 5.

the scheme.

Thescheme shall be applicablefor filing the

following eformsonly:

-  Form 20B;

- Form21A;

- Form 23AC, 23ACA, (Normd & XBRL
mode);

- Form66; and

-  Form23B.

- Under this scheme, the defaulting
inactive companiesmay either complete
the pending filings or may apply for
sriking off the name at the concessional
rate of 25% of thefiling fees by filing e-
fromFTE.

CorporateLaw Update

Companies (Meetings of Board and its
Power s) Second Amendment Rules, 2014.

Effective Date: They shall be effective from
the date of their publication in the official
gazette.

- In Clause (iv) of Rule 4(1), for the words
“Congderation of Accounts’, the words
“Condgderation of financial statement
including Consolidated financial
satement, if any, to be approved by the
Board u/s. 134(1) of the Act” shall be
subgtituted.

- For the purpose of first proviso to section
188(1), thethreshold limitsin Rule 15, for
sub-rule(3), havebeen changed for taking
the prior approval of the company by a
special resolution and such revised limits
areas mentioned herein below.

Sr.No.

Natureof Transaction

Threshold Limit

a

sale, purchase or supply of any goods
or materids

- 10% of Turnover of the Company OR
- Rs. 100 Crore, whicheverislower.

b

sdlling or otherwise disposingof, or
buying, property of any kind

—Sameas above—

leasing of property of any kind

- 10% of Net Worth OR
- 10%of Turnover of the Company OR
- Rs. 100 Crore, whichever islower.

availing or rendering of any services

- 10% of Turnover of the Company OR
- Rs.50Crore, whicheverislower.

gppointment of any agent for purchaseor
saeof goods, materids, servicesor

property

- 10% of Turnover of the Company OR
- Rs. 100 Crore, whicheverislower.
[w.r.t.Sr.No. (a) & (b)]
- 10% of Turnover of the Company OR
- Rs.50Crore, whicheverislower.
[w. r.t.Sr. No. (d)]

suchrelated party’s appointment to any
officeor placeof profit inthe company, its
subsidiary company or associge company

Rs.2.5lacsp.m.

Remuneraion for underwriting the
subscription of any securities or derivatives
thereof, of thecompany

Remuneration >1% of Net Worth of the
Company.

Explanatory Statement pursuant tosection 101 shall -
contain the followings:
- Nameof theRelated Party; -
- Nameof the Director or KMPwho isrelated, if

any;
- Natureof relationship;

Nature, Material Terms, Monetary Value &
particularsof the contract/arrangement;

Any othe relevantor important informaionfor
takingthe decision on the proposed resolution.

Iéllj]o. 1/32/2013 CL -V-Part dated 14" August,

0o
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From Published Accounts

CA.Pamil H. Shah
pamil_shah@yahoo.com

AS -11 The Effects of Changes in Foreign
ExchangeRates

Foreign Exchange Transactions — Annual
Report2013-14

Manugraph I ndia Ltd.

Transactions denominated in foreigncurrency
arerecorded at the exchange rate on the date
of transaction. The exchange gain/loss on
settlement / negotiation during the year is
recognised in the Statement of Profit and Loss.

Foreign currency transactions remaining
unsettled at the end of theyear areconverted at
year-endrates. Ganor lossarising on account
of transactions covered by forward contractis
recognised over theperiod of contracts.

Current assets and current liabilities at theend
of the year are converted at the year end rate
and theresultant gainor loss isaccounted for
intheProfit and LossA ccount.

The company has not used any derivative
instrument except forward contracts which
havebeen used for hedgingitsforegn aurrency
exposure. The company doesnot undertake any
speculative or trading activity through
derivaiveinstruments.

BannariAmman Spinning MillsLtd.

Vii.

TheForeignCurrengy transactions aerecorded
at the exchange rate prevailing on the date of
the transaction. Foreign currency monetary
items as a the Balance Sheet date arereported
at the closing rate or at the rate at which itis
likely to be redized from or required to be
disbursed. Exchange differences arising on
settlement / restatement of short-term foreign
currency monetary assets and liabilities of the
Company ae recognized asincomeor expense
inthe Statement of Profit and Loss.

Bajg Corp Ltd.

0]

(ii)

I nitial recognition

Foreign currency transactionsare recorded in
the reporting currency, by applying to the
foreign currency amount the exchange rate
between thereporting currency and theforeign
currency at thedate of the transaction.

Convesion

Foreign currency monetary items arereported
usingthe closingexchangeraeon theBaance
Sheet date. Non-monetary items which are
carriedin termsof higorical cost denominated
in aforeign currency are reported using the
exchangeratea thedate of the transaction; and
non-monetary items which are carried at fair
vaue or other similar vauation denominated
in aforeign currency are reported using the
exchange rates that existed when the values
weredetermined.

(i) Exchangedifferences

Exchangedifference arising on the settlement
of monetary items at rates different fromthose
a which they were initidly recorded during
the year, or reported in previous financia
statements, are recognized as income or as
expensesin theyear inwhich they arise.

CMC Limited
I nitial recognition

Company: Transactions inforeign currencies
entered into by the Company are accounted at
the exchange rates prevailing on the date of
the transaction or at rates that closdy
approximate the rate at the date of the
transaction.

Integra foreign operations: Transactions in
foreign currencies entered into by the
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From Published Accounts

Company’s integral foreign operations are
accounted at the exchange rates prevailing on
thedated thetransadion or at rates thet closely
approximate the rate at the date of the
transaction

iii. Non-integra foreign gperations: Transactions
of non-integra foreign opeations aetranslaed
at the exchangerates prevailing on thedate of
the transaction or a rates that closdy
approximate the rate at the date of the
transection.

M easurement at the BalanceShect date

i. Company: Foreign currency monetary items
(other than derivative contracts) of the
Company, outstanding atthe balance sheetdate
areredatal atheyear-end rates. Non-nmonetary
items of the Company are carried at historica
Cost.

ii. Integrd foreign operations: Foreign currency
monetary itams (ather thanderivative contrads)
of the Company’sintegra foreign operations
outstanding at the ba ance sheet date are
restated at the year-end rates. Non-monetary
items of the Company’s integral foreign
operationsarecarried at historical cost.

iii. Non-integraforeignoperatons: All assetsand
lighlitiesof non-integra foragn opaationsare
translated at the year-end rates.

Treatment of excdhangediffeences

I. Company: Exchange differences arising on
settlement / restatement of short-term foreign
currency monetary assets and liabilities of the
Conpany ae recognisad asincomeor expense
inthe Statement of Profit and Loss.

ii. Integral foreign operations: Exchange
differences arising on settlement / restatement
of short-termforeign currency monetary assets
andliabilities of theCompany’sintegra foragn
opeations ae recognisedas income or expense
inthe Statement of Profit and Loss.

iii. Non-integrd foreign operations: Theexchange
differences relating to non-integral foreign
operations are accumulated in a “Foreign

currency translation reserve’ until disposal of
the operation, in which case the accumulated
balance in “Foreign currency translation
reserve’ isrecognised asincome/ expensein
the same period in which the gain or loss on
disposal isrecognised.

Accaunting df forward contracts

Pramium/ discount onforward exchange contrads,
which are not intended for trading or speculation
purposes, are amortised over the period of the
contractsif such contracisrelateto monetary items
as a theBaance Sheet date.

LumaxAuto TechnologiesLimited

a) Transadionsdenominaedin foreign currendes
arerecorded at theexchangerate prevaling on
thedae of thetransaction or that approximates
the actual rate at the date of the transaction.

b) Monetary items denominated in foreign
currencies a the year end are restated at year
end rates.

¢) Non monetary foreign currency items are
carriedat cost.

d Anyincomeorexpanseon eccount of exchange
differenceeither on settlementor ontranslaion
isreaognizedin theStatement of Profit and Loss
account.

AdaniPower Limited

1) Transadionsdenomingedin foreign currenaes
are normally recorded at the exchange rates
prevailing on thedate of thetransaction.

i) Monetary items denominated in foreign
currenciesoutstanding & the balance sheetdate
arerestated at therates prevailing on that date.
Theexchangedifferences arsing on settlament
/ restatement of long term foreign currency
monetary items are capitalized as part of the
depreciablefixed assetsto which themonetary
itemrelates and depreciated over theremaining
useful lifeof suchassets. If such monetary itams
do nat relateto acquisition of depreciablefixed
assets, the exchange differences are

contd. on page no. 385
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CA.Kunal A.Shah
cakashah@gmail.com

Income Tax

1) Order rdatingto extension for furnishing

taxaudit report for AY 14-15.

The Centrd Board of Direct Taxes (CBDT)
hereby extends thedue datefor obtaining and
furnishing of thereport of audit under section
44AB of theActfor Assessment Year 2014-15
in case of assessees who are not required to
furnish reportunder section 92E of the Ad from
30th day of September, 2014 to 30th
November, 2014. Itisfurther clarified that the
tax audit report under section 44AB of theAct
filed during the periodfrom 1stApril, 2014 to
24th July, 2014 inthe pre-revised Forms shal
be treated as vdid tax audit report furnished
under section44AB of theAct.(Refer Order,
dated 20-08-2014)

Service Tax

1) Notification reating to amendment in

notification no. 25/2012—Mega Exanption

The Centra Government hereby makes the
following amendmentsin notification no. 25/
2012 :-

a) Insetionof entry “5A” afta entry no“5”:-

“BA.. Services by aspecified organisation
in respect of areligious pilgrimage
facilitated by the Ministry of Externd
Affdrsof theGovemment of India, under
bilateral arangement;”;

b) Insetionof dause(zfa) afterclause () in
para2 relating to definitions:-

‘(44a) “spedfiedorganisation” shall mean:-

2

(@ KumaonM andal Vikas Nigam
Limted,aGovenment of Uttarakhand
Underteking; or

(b) *Committee’ or ‘ State Committee’ as
defined in section 2 of the Haj
CommitteeA ct, 2002 35 of 2002);’.

(Natification No. 17/2014, dated 20/08/2014)

Notification relating to amendments in
servicetax rules, 1994

In the Service Tax Rules, 1994, after rule 10,
thefollowing rules shall be inserted, namely:-

11. Determination of rate of exchange—
Therateofexchangefordetermination
of vaue of taxable service shal be the
applicable rate of exchange as per the
generdly accepted accountingprinciples
on the datewhen point of taxation arises
in terms of the Point of Taxation Rules,
2011

12. Power to issue supplementary
instructions.—The Boardorthe Chief
Commissioners of Central Excise may
issue instructions for any incidental or
supplemental matters for
theimplementationoftheprovisionsof
theAct.”.

The aforesaid Service Tax (Second
Amendment) Rues, 2014. shal comeintoforce
onthe 18dayofOctober,2014.

(Natification no. 192014, dated 25-08-2014)

ogoo
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Association News

CA.Abhishek J.Jain
Hon. Secretary

CA.Nirav R.Choksi =
Hon. Secretary -

6" Knowledge Clinic

6" Knowledge Clinic isscheduled to be held on Friday, 26" Septemeber 2014 at the A ssociation’s office
from3.30 pmto 4.30 pm. Members having queries on thesubject of professional interest may send by amail
or by hand delivery onor before 19" September 2014.

Glimpses of events goneby:

A Group Photo a 41% RRC held at JaypeePdace On 9" August 2014, 2" Brain Trust Committee

Hotel & Convention Centre, Agrafrom 2" A ugust Programmewas held on thetopic of “Issuesin Tax

2014 to 6" Augus 2014. Audit (Tax & Audit Perspective) a Atma Hall,
Ashram Road, A hmedabad.

(L to RCA.AbhishekJ. Jain, CA. Kund A. Shah,
Spesker CA. Hardik Sutaia, CA. Sheilesh C. Shah,
Spesker CA. Sanjay R. Shah and CA. Ronak M.
Khandwal @)

On 14" August 2014, Entertainment Committee Programme- “ANTAKSHARI 2014" was held at Fire
& Flames, AlphaOneMal, Ahmedabad.

o000
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I TAT lamentssever e fall in standar dsof CA profession. Advices| CAl totakedisciplinary
proceedingsagaing erring member s& tackleissue onwar footing

Theassesseefiled appeasfor AY 1994-95 & 1996-
97 whichwere delayed by 2984 days. In support
of the application for condonation of deay, the
assessee clamedthat his CA, M/sRgesh Rgeev
Associates, had advised hmthat as he had dready
filed an appeal for AY 1993-94 on thesamepoint,
which was pending before the Tribunal, he need
not file appedsfor AY s1994-95 & 1996-97 and,
instead, he could, after adjudication of the appeal
far AY 1993-H by theTribuna, move aredification
application before theAO to bring the assessment
order in conformity with the decision of the
Tribund. The CA filed an affidavit in which he
confirmed having given the said advice. In the
condonation application, the assessee pleaded that
heought not to bemadeto suffer for the“incorrect”
advice given by the CA. HELD by the Tribunal
dismissing theapplication and the appedls:

() Theadvicegiven by theCA firm showssigns
of deteriorating standards with some of the
Chartered A ccountants in profession, which
needs to be stopped on war footing by the
ICAI. The assesseeis having connection with
many tax professionals and, in al probsbilities,
the assessee might have had consultation with
any one or more of them on the impugned
problem. It is inconceivable that dl the
Chartered Accountants, whom the assessee
might have hadconsultationor availed savices,
woud have concurred withtheview expressed
by the above said C.A firm. If it is presumed
for amoment thatall the C.A.s have concurred
with the said view, then it only shows that the
CA professionislosngitsgripove thelncome
tax matters, whichis another cause of concern
for ICAI. The sdf study mode coupled with
‘on-site articled clerk training’ embedded in
the Chartered A ccountancy course ams to
achieve high quality education and training
through undergoing practical training,
inculcating the habit of thinking, self
introspection, application of mind, anaytica
ability etc.and they enablethe C.A studentsto

(ii)

have strong grip over the subjects and aso to
atain expertisein them... In the recent past,
themethodology of sdlf studyisgiven ago-by
by some C.A students and they have started
depending more and moreon the Commercia
Coaching Centers, who undertake coaching of
various subjectsin the class roommode. We
notice that the ICA| does not appear to have
taken steps to contain mushrooming growth of
such coaching institutes, which indulge in
manufacturing of Chartered A ccountants
through class room modd, which may
ulimatdy have undesirableeffect on thequality
of Chartered A ccountants, since the habit of
thinking, introspection, application of mindis
replaced by spoon-feeding, which kind of
teaching discourages independent thinking.
There should not be any controversy on the
fact that the Chartered A ccountants, till date,
have occupied pioneer position vis-avistheir
counterpartsin other parts of the World. They
asocontributealot tothe buildng, sustenance
and growth of our National economy. Any
compromise on the quality of Chartered
A coountantswould nat only affect our Country
very badly, but is aso expected to endanger
thepioneer position enjoyed by the IndianC.A
fraternity vis-a-vis their counter parts in other
parts of theworld. Inourview, thel CAl should
seriously teke note of these darming practices
slowly emerging in our Country and should
take appropriate corrective steps, lest the
confidence reposed in C.A.s by the public
should ge diluted;

Inthisbadk ground, inour view, theabovesaid
C.A. firmwould have given theletter as well
as the affidavit only to accommodate the
assessee herein. Wewoud liketo mentionhere
that we have cometo such a conclusion, since
aqudified C.A. firm would not commit such
kind of silly mistakes while giving expert
professiona advice. If the C.A. firm has so
accommodated the assessee, without even
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redlisingthat itis detrimentd to itsreputation,
then the conduct of the C.A. firmneeds to be
condemned strongly. In that case, we are of
theview that theabovesaidconduct of the CA.
firm not only denigrates its name/ reputation,
but dso badly affects the high standards,
confidence, qudlity, prestige, reputation €tc.
enjoyed by theC.A. profession;

(i) The adviceclamed tohave beengivenby M/s
Rgesh Rajeev Associates, Chartered
A ccountants, if considered to havebeen redlly
given, would createdoubt ebout the efficacy of
the CPE programmes, since suchkind of advices
isnot expededfromaProfessord. Furthe these
kind of advices claimed tohavebeen gvenby a
C.A firm cdlearly give signds that the CPE
programmes might havefailed to achieve the
desired objectives with some of the Chartered
Accountarts. Itis hightimethatthe | CA | shoud
takenote of these practicalities and shouldtake
correctiveseps inorder to maintain/restorethe
high gandards and qudlity expected fromaCA.

professional. We havealso expressed theview
that theabovesaid CA firmmight havegiven
theaffidavit only toaccommodate theassessee,
which conduct is adso not expected from a
Professional. If itis congderedthatthe C A firm
has oolluded with the assessee for giving such
kind of afidavit, then it only warrants
disdplinary action against them. Even, if it is
considered tha the sad C.A. firm has redly
given such advices, then aso it may reguire
disciplinary action against themfor giving such
kind of advices, without proper verification of
facts and without prope consideration of law.
In our view, strictactionsand fast disposd of
disdplinary proceedngs would not only indill
disciplineamong theC A fraternity, but dsohdp
curtall thesekindof undesired practicesadopted
by someof theChartered A ccountants.

VijayV Mahanivs.DCIT (I TAT Mumbai)

Source— www.itatonline.org
000

contd. from page381

accumulated in*Foreign Currency Monetary
Item Translation Difference Account” and is
amortised over the maturity period / up to the
date of settlement of such monetary items,
whichever is earlier and charged to the
Statement of Profit and Loss. Exchange
differences arising on settlement / restatement
of shorttermforeigncurrency monetary items
are recognized as income or expense in the
Statement of Profit and Loss.

i) Premium / discount on forward exchange
contracts, which are not intended for trading
or speculation purposes, are amortised over
the period of the contracts if such contracts
relate to monetary items as the baance sheet
date.

iv) Non monetary foreign currency items are
carriedat cost.

From Published Accounts

Chanfab Allalis L imited

Transactionsinforeign aurrenciesare accounted at
the exchange rates prevailing on the date of the
transactions and theredizedexchange loss/gainare
dealt within the Statement of Profit and Loss.

Monetary assets and liabilities denominated in
foreign currency are restated at the rates of
exchange as on the Baance Sheet date and the
exchange gain/ loss is suitably dedlt with in the
Statement of Profit and Loss.

Premium/ discount onforward exchange contrads,
which are not intended for trading or speculation
purposes, are amortised over the period of the
contractsif such contracts relateto monetary items
asat thebaance she

0o
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To,

Representation to keeptheAppellate Proceeding r elating
toapplicability of Section234E inabeyance

16" August, 2014

TheChief Commissioner of | ncomeTax —1
Gujarat

Respected Sir,
Sub: Representation for keepingtheappdlate

proceedingsreatingto applicability of Section

234E in abeyance.

1.0
11

12

13

14

15

INTRODUCTION

The Finance Act, 2012 has inserted Section
234E in the Income Tax Act, 1961 whereby
feeof Rs. 200/- perday isleviedfor thedefault
of thededudor/collector forfalureto fileTDS/
TCS Statement within thedue date.

Theconditutiona vdidity of Sedion 234Ehas
been chalenged in different High Courts
through various writ petitions.

Theimplementation of Section 234E isturning
out to be a hardship for taxpaying or tax
deducting/collecting public at large. The
deductors are not being spared even for the
slightest of the procedural lapse.

Thelevy of fee of Rs. 200 per day for each
day of default is very stringent on the
taxpaying public atlarge considering thenature
of default being procedura in nature without
any loss of revenuetotheexcheguer. Thelevy
aso seems to be unjust considering the
discrimination in the time period adlowed to
file quarterly statements to government
deductors and non-government deductors.

With the help of RTI machinery, it has been
shockingly and surprisingy foundthatvarious
govemmentdaductorsviz. CPC(TDS),Vaious
IT Departments a Ahmedabad and Gujaat,
High Courtsetc. did not filethe TDS satements
onor beforetheduedatethereby atiractingthe
levy of fees uls. 234E of the Ad. However,the
CBDThas videacircuar No. 07/2014 F. No.
275/27/2013-1T(B) dated 04rth March, 2014

1.6

1.7

1.8

19

extended the due datefor filing return for FY
2012-13 (Q2to Q4) and FY 2013-14 (Ql to
Q3) only to thegovernmentdeductors.

This circular definitely gives a big relief to
government deductors of T.D.S/TCS but
similar relief also expected/sought by other
assessees. The issuance of such a circular
definitely proves afact that there were valid
reasonswhy there was adelay in filing of the
TDSstatements. Issuanceof suchacircula in
order to ddiberately conced the persond
negligence of the government employees is
highly disaiminatory and throwslight onthe
double standards adopted by the Board. The
CBDT should dso consider the practica
difficulty faced by other assessees, thosewho
are not government deductor and give adue
relief to such other assessees a par with
govermment deductors.

Morever, demand of latefeecannot beraised
by way of processing of TDS statement,
because Sec 200A (1) of theAct taks about
TDS returns by a person deducting any tax,
soitdoes notcover cases of tax deductible but
not deducted a al. Further theprovisions of
Sec.200A of theAd do nat permit processing
TDS statement for default in payment of late
fee, except any arithmetica error, or incorrect
claim, or default in payment of interest, any
TDS payable or refundable etc.

The Kerdla High Court has in the case of
Narath Mapila L P School Vs. UOI hasvide
an interim order dated 18.12.2013 granted a
stay on theproceedings u/s. 234E of theAct.

The KarnatakaHigh Court has in the case of
AdithyaBishap SolutionsIndiaP. Ltd V.UOI
stated that “ Pending consideration of the
groundsinthewrit petition, itis desirablethat
enforcement of notices referred to above
issued by the4th respondent ar estayed until
furthe orders”
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110 Similarly, theRgasthan High Court hasinthe | Can
case of Om Prakash DhootV. UOI directed
that “ notice should beissued to the CBDT
and the UOI as to why the Petition should
not beaccepted. | thasalso been heldthatin
themeanwhile, if anyrecoveryis madefrom

Can'tisaword thatis

thePeitioner, that shall besubjectto thefinal Foeto ambition

decision of the Writ Pdition.”
2 MAJOR ISSUES Anenemy ambush to
2.1 A few enlightened assessees havedso fileda .

writ petition before the Honorable Gujarat Shatter your will.

High Court. Though the matter has aready

been taken on board by the Honorable High It'sprey forever to

Court, the hearing has been adjourned up to

October, 2014. A manwith amission
2.2 Vaioiusassessess whohavebeen served with

thenaticefor payment of fees u/s. 234Eof the Andbowsonly to courage,

IncomeTaxAct, 1961 have preferred gppeds

beforetheHon. CIT(A) XXI,Ahmedabad. And patlence, and skill
2.3 However, it has cometo our notice that the '

CITs(A) havestarted regjecting the apped sand So hateit with hatred that's

ddiveing thejudgment against the assessees.

3 REPRESENTATION

3.1 Itisclearly evident thatthe constitutional validity
of Section 234Ehasbean challenged beforethe
HighCourts andthe Courts have even granted
a stay on the recovery proceedings until the .
disp%/sd of thewritpet)i/tigns. ’ Itwill break any man.

3.2 Itistherefore sincerdy requested that dl the
agppellate proceeding?s/ VS?]i ch relae to the Andwhatever the goal you
applicability of Section 234Eof theA ct bekept
in abeyance till the disposal of the aforesaid Areseeking, keep trying,
writ petitions includingthe petition beforethe

Honorable Gujarat High Court in order to Andanswer this demon by
proted the interest of thetax payingconmmunity

a large. Saying, “I Can!”
Thankingyou,
Yourstruly,
CARajni Shah ShaileshC. Shah
Chairman Presdent
Legd and Representation C.A.Association, -A nonymous
Committee Ahmedabad
Direct Taxes

CC:CIT(A)—XXI,Ahmedabad.
goao

Deepand undying

Foronceitiswel comed,

ogoo
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ACAJ Crosswvord Contes #5

Across Down
1 of Charity was founded 4. "Cost to Create’ vaue is basically from the

by M ather Teressa view point of thebuyer or the .
2. Section40(A)(2) cannat beapplied when there 5. Under the RTI Act, generdly the officer who

iISno claimed. IS in ranktothePIO istheFirst
3. b@l ns at home. A ppd lateA uthority.

6. Assesseeis entitled to the credit of
for whichformno. 16A isproduced.
1 b c,
2
] f

Nates:

1. TheCrossword puzzleis based on previous
issueof ACA Journal.

2. Three lucky winners on the basis of a draw
will be awarded prizes.

3. Thecontest is open only for the members of
Chartered A ccountants Association and no
member is alowed to submit more than one
entry.

4. Members may submit their reply either
physicaly at the office of the Association or
by email at caashmedabad@gmail.com on or
before30/09/2014.

5. Thedecision of Jouma Commitieeshdl befird
and binding.

Winnasof ACAJCrossward Contes #4

ACAJCrossword Contest#4 - Solution

1. CA.AktaPeatd
2.  CA.Méhl Shah
3. CA.Priyank Dave

Across

1 Competent 2
3  Seven

Down

4.  Happy 5

Repatri ae

Yoursd f

6. Addition

ooo
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