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NERRIEN

CA. Samir D. Shah
samir.work@gmail.com

Charity ..... beginsat home.....

For most of us the word charity means donating
money for agood cause. I1nour busy schedule, we
contributeasmall portion of our earnings hereand
there and feel a sense of contentment of having
done somegood for the Society. But thisisnot all.
Even donating money requiresalot of research and
planning. Each and every charitableinstitution has
its own set of purpose and norms of functioning.
Firstly, one needsto identify the purposefor which
he wants to donate. Secondly, one needs to find
out an appropriate organi zation functioning for the
identical causeand purpose. And lastly, one needs
to identify as to how he would like to contribute.
Mind you, donating money in itself is not the sole
purpose of charity. One may contribute by way of
timeand energy aswell. One may even contribute
inkind.

According toVedic scriptures, servicetothe Soci ety
is part of ‘dharma’ of one’'s being. From times
immemoria, thewel | placed Individua s have been
contributing their might for the well being of the
poor and downtrodden. Intoday’s context, charity
has assumed new-found importance as each and
every individual isrunning short of timein hisday
to day life. It has become very difficult to spare
time to look after the well being of one's family
members, forget outsiders. We need to sparetime
out of our busy schedule and all ocate resourcesfor
the betterment of the Society at large.

For any civilizationto prosper, afair and equitable
allocation of resources amongst its citizens is
necessary. Despite efforts from the authorities
(Government), disparities in such alocation are
bound to remain. Charity from well placed
individua sand organi zationstriesto bridgethisgap,
to an extent. In more developed countries, the
private sector plays a role parallel to the
administration towards this end. There are
examplesof billionaireslikeBill GatesandWarren

Buffet contributing almost 2/3 of their wealth to
charity. This is done in a most systematic and
organized manner and the resources are allocated
globally for various causes like elimination of
poverty and hunger, spread of quality education,
providing fresh drinking water, elimination of
dreaded diseaseslikeAids, so onand so forth. As
far asIndiaisconcerned, exemplary work isbeing
doneby the TataGroup and individua slike M essrs.
N. R. Narayanmurthy, Nandan Nilenkani, Azim
Premji, etal.

In the recent past, private sector participation in
charity hasbeen corporatized by the newly enacted
Company Law. Under the new Companies Act,
2013 awhole set of rules have been framed under
“Corporate Social Responsibility” whereby
corporates are duti-bound to spend a part of their
earnings for social causes. It's a welcome move
which shall bring about all round devel opment of
the Society and provide equal opportunitiesto the
poor and needy. Most of the resources available
shall hopefully be allocated to tackle issues that
haunt Indian Society i.e. population control,
elimination of poverty, availability of basic
educationtooneand all, provision of freshdrinking
water, providing vocational training, establishing
and running sophisticated medical facilities,
establishing and running basic civil amenitieslike
drainage and sewerage systems, drinking water
pipelines, etc.

Asthetitle suggests, charity begins at home. Let
us al take a vow to contribute our might in terms
of money and time, for the betterment of the Society
atlarge.
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Editorial

ackatariaco@yahoo.co.in

The Ungraceful Audit

Section 44AB in the Income Tax Act has been
around since about last 30 years stipulating audit
of assessees whose turnover or gross receipts
exceed the prescribed limits. Over the period of three
decadesvariousissues have emerged inthe process,
many of which are settled, and many arestill being
evolved and debated with the ever changing law
and the changing bus nessenvironment. Despitethe
law being there since such a long time and also
various guidance notes published by the Institute
of Chartered Accountants of India, the basic
guestionslike whether a particular item formspart
of theturnover or notisstill amatter of discussion.
Without doubt, the provisionsof section 44AB are
in the interest of the profession providing ample
professional opportunity to chartered accountants,
the idea behind bringing in such a provision of a
morerelevance.

The tax audit is to facilitate the Income Tax
Department with theinformation of |arge assessees
which would be helpful while framing their
assessments. To put it ssmply, it isthe requirement
of the department to extract information of such
assessees but asit lackswith theinfrastructure and
the machinery to meet such requirement, the
responsibility is cast upon the profession of
chartered accountancy. It is the chartered
accountantsthat are trusted by the Government and
allowed to undertake tax audits which otherwise
could be done by the department itself.

Theimportant point to be consideredisthat theaudit
isdone on behalf of the government, of aclient, to
gather information for which the professional fee
is borne by the client. In a given scenario, even
though the audit is carried out diligently, the
emotions go with the client as he is the one who
paysfor thejob. Isit possibleto maintain integrity
and independence while conducting the audit where
on one hand the department wants us to provide
the information and clients have their own
expectations agai nst the professional feespaid?

The reporting formats of tax audits have undergone
achange w.ef. 25-7-2014 and the new forms have
been made effective with immediate effect without
any prior intimation to chartered accountants or the
assessees. The sudden change has caused a great
hardshiptodl practicing chartered accountants. There
are instances where audits have already been
completed before 25-7-2014 but the reports are not
uploaded on thewebsite of the department. After 25-
7-2014, the utility to upload the tax audit reportsin
old format has been withdrawn by the department.
Asof today thereisno clear and easy solution asto
how to upload these compl eted reports despite the
department’sclarification askingfor al reportsafter
25-7-2014 to be furnished in the revised format.
Whether an auditor can revisethereportsonceissued
and more so when these reports have already been
submitted to various stake hol dersincluding banks.

At thisjuncture, theentire process of tax auditshas
cometo astandstill asthe department has not been
able to provide the new utility to upload the tax
audit reports. The experience from the department
asfar as providing the platform to file income tax
returns after theend of thefinancial year isnot very
good and if the department continuesto functionin
the manner it has been over thelast few years, itis
going to be a tough task ahead for al chartered
accountantsto completetheir tax audit ass gnments
before the due date.

The better option would have been that the CBDT
would have come with draft forms and waited for
the suggestions from the professional bodies
including theInstitute of Chartered A ccountants of
India and only after addressing the concerns of
professional bodies and assessees, the department
should have made the new forms mandatory. It is
not yet too late to make new formsoptional for the
current assessment year and bring it from the next
year which would bring some grace to the audit
which otherwise has proved to be so ungraceful
over theseyears.

Namaste,
CA. Ashok Kataria
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From the Presdent

CA. Shailesh C. Shah
sckshah@yahoo.com

Dear Esteemed Reader,

A spectacular election campaign, the promise of
dramatic change-growth-reform, a thumping
victory with the biggest mandate for a single
political party in three decades and then the
diplomatic coup of his swearingin ceremony—all
these had combined to rai se expectations from the
new government. We could even say that people
had begun to expect that Narendra Modi as prime
minister (PM) would be nothing short of Amitabh
Bachhan or Rajnikant on screen!

TheFinance Minister presented his maiden budget
inthe parliament on 10-07-2014. With hisopening
words, ‘ people of Indiahave decisively voted for a
change and that the poll verdict was asign of their
exasperation with the status quo’, the Finance
Minister has tried to touch upon each and every
segment so as to ensure that no one remains
unpleased.

A number of reformshave been proposedincluding
liberdization of foreign direct investment in defense
and insurance upto 49%, a pass-through regimefor
rea estateand infrastructureinvestment trusts, some
certainty for foreigninstitutional investors(FlIs) and
foreign portfolio investors (FPIs), boost to debt
markets, and a clear commitment towardsa stable
and predictabletax system. However clarification
on some of the items like general anti-avoidance
rules (GAAR) hasnot been made. Hopefully these
will be addressed in Budget 2015.

After looking to the budget it seemsthat the“ bitter
pill” referred to by Prime Minister in his earlier
speech didn’t mean higher taxes. But it meansthat
people would be asked to pay more for utilities.
Unlessusers pay, utilitiescan't survive.

It isargued that it is copy and paste of the interim
budget. However, it isunfair to judge aBudget that
had to be prepared in 45 days, especialy whenthere
were burning issues of poor monsoon and increase
incrudeoil prices.

We can say that it wasa ' thanksgiving’ Budget for
voters who gave the BJP a clear mgjority in the
L oksabhaelection.

Thebiggest threat to thisyear’smonsoon seemsto
have moved away, as most of the parts of India
have received good amount of rainfall. Thiscould
bethereasonfor cheer in IndiaasIndia’seconomy
heavily depends on monsoon.

At the Association, the program on Technical
Aspectsof the Finance Bill —2014 by Shri Saurabh
Soparkar was held jointly with Ahmedabad Branch
of WIRC of ICAI which was very well received
by all themembers. Like every year, budget bookl et
covering important amendmentsrel ating to | ncome
tax and Servicetax was also released. | am pleased
to inform you that around 12000 copies of the
booklet in Gujarati and English were sold. When
this issue will reach you we all will be busy in
finalizing thetax audit work. Friends, new tax audit
report notified by the Department has created
hardship for the chartered Accountants. Many
members have already prepared thetax audit report
pending uploading on the website of the
Department. We at the Association have made a
strong representation to postpone the applicability
of the new tax audit report for one year.
Alternatively, we have also suggested that
additional time of at |east onemonth begranted for
uploading the tax audit report in the old format in
caseswhereaudits are completed and report i ssued
prior to 25-7-2014.

Before | conclude | wish all of you happy festive
season and happy audit season.

Withregards,
CA. Shailesh C. Shah
President

@ Ahmedabad Chartered Accountants Journal | August, 2014 263



TheRight tol nfor mation Act, 2005

- Filing of Appeal

CA. S. K. Sadhwani
sksadhwani 307 @gmail.com

Pleaserefer to my article published in Ahmedabad
Chartered Accountants Journal (July, 2013)
dealing with the citizens’ right to access the
information held by the public authority and
procedure to file RTI application for seeking the
information from Public Authority. In this article,
attempt has been made to deal with the situations
when citizen has been denied the access to
information, he may file Appeal/Complaint before
the Central Information Commission (CIC).

First Appeal

If acitizen doesnot receivetheinformation within
the period of 30 days of filing of RTI application or
is aggrieved by the decision of the PIO, he can
prefer an appeal. [S. 19(1)]

In any appeal proceedings, the onusto provethat a
denial of arequest wasjustified shal beonthe PIO
who denied the request. [S. 19(5)]

Appeal should be filed within a period of 30 days
fromthedate onwhich thelimit of 30 daysof supply
of informationisexpired or from the date on which
theinformation or decision of the PIO isreceived.

The belated appeal can be admitted if the appellate
authority is satisfied that appellant was prevented
by sufficient cause from filing the appeal intime.

Fees Payable

Nofeesispayablefor thefiling of appeal under the
RTI Act.

How to locatethe name and address of thefir st
appellateauthority

Generdly, Officer whoissenior inrank tothe PIO
is the First Appellate Authority (FAA), in each
Public Authority. However, it istheduty of the PIO
to mention the particulars such asname, designation
and address of the FAA in the order passed by him
while disposing of the request for information.

Format of First Appeal

No standard form of first appeal is mandated in
Central RTI Rules. However, the appea should
containfollowing basic particulars:

- Name and address of the appellant;

- Name and address of the Public Information
Officer against the decision of whom the appeal
ispreferred;

- Particularsof theorder including number if any,
against which the appeal is preferred,

- Brief factsleading to the appedl;

If the appedl ispreferred against deemed refusal,
particulars of the application, including number
and date and name and address of the Central
Public Information Officer to whom the
applicationismade;

- Prayer or relief sought;
- Groundsfor prayer or relief;

- Verification and Sign of appeal by citizen
himself.

The appeal shall be accompanied by thefollowing
documents, self attested by the appellant himself:

- Copy of request seeking theinformation;

- Copy of order passed by the CPIO against which
the appeal ispreferred;

- Copy of communication or application or
relevant document based on which appellant
seekstheinformation.

Suggested format of first appeal isappended hereto.
[See Exhibit-1]

Authorized Representative

Appellant may be present in person or through his
duly authorized representative. Appellant can

authorizeaCA or an Advocate or any other person
torepresent himin the course of hearing beforethe
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The Right to Information Act, 2005 - Filing of Appeal

appellate authority by way of power of attorney
that specifically provides for delegation of power
with respect to RTI matters.

OnlineFiling of First Appeal

First appeal can also befiled on RTI online portal
i.e. www.rtionline.gov.in by selecting the option
“submit first appeal”. Nodal officer will transmit
thefirst appeal to the concerned appellate authority
either electronically or physically. However, this
onlinefacility is available only in respect of some
of the Ministries and Central Government
Departments. Supporting documentsto be uploaded
with the online RT1 appeal should be in the PDF
format up to IMB size.

TimeLimit for Disposal of First Appeal

TheFAA shall dispose of the appeal withinaperiod
of 30 days of receipt of the appeal or within such
extended period not exceeding a total of 45 days
from the date of filing thereof. [S. 19(6)]

Decision on First Appeal

The FAA isconducting quasi judicial proceedings
and requiredtorecord reasonsinwriting for arriving
at the decision. The FAA may order directing the
PIO to provide theinformation or reject the appeal
and refuseto give theinformation.

Second Appeal to Commission

Any person aggrieved by the order passed by the
FAA or by non disposal of his appeal by the FAA
withinthe prescribed time of 90 daysfrom thedate
on which the decision was given or the time limit
prescribed for disposal of first appeal has expired,
may prefer a second appea before the Centra
Information Commission. [S. 19(3)]

However, Information Commission may condone
thedelay if itissatisfied that appel lant was prevented
by sufficient cause from filing the appeal intime.

Format and Documentsto be annexed

Format of second appeal isgiveninappendix tothe
Right to Information Rules, 2012. [ See Exhibit-11]

Theappeal shall be accompanied by thefollowing
documents duly authenticated and verified by the
appellant: [Rule 8 & 10]

- Copy of the application submitted to the CPIO;

- Copy of the reply received, if any, from the
CPIO;

- Copy the appeal made to the FAA;
- Copy the order received if any, from the FAA;

- Copies of other documents relied upon by the
appellant and referred to in his appeal ; and

Index of thedocumentsreferredtoin theappeal.

Proof of identity of appellant as per order dated
02.11.12 of the Punjab & Haryana High Court
in CWP No. 4787/2011 — Fruit Merchant
Union v/s. CIC

Check list for filing second appeal isalso available
onthe home page of websiteof Central Information
Commission i.e. www.cic.gov.in Address of CIC
for submission of Second Appeal: August Kranti
Bhavan, Bhikaji Cama Place, New Delhi - 110
066 & Old JNU Campus, New Delhi - 110 067.
Phone: 26161137 Fax: 26186536

If the appeal isnot accompanied by the documents
as specified above, it may be returned to the
appellant for removing the deficiencies. No appeal
shall bedismissed ontheground that it hasnot been
made in the prescribed format if it is accompanied
by the aforesaid documents.

Process of Appeal

If the commission is satisfied that it isafit caseto
proceed with, it may consider theapped if it satisfied
that gppdlant hasavailed of al theremediesavailable
tohimunder theAct. Otherwise, it may, after giving
an opportunity of being heard to the appellant and
after recording reasons, dismissthe appeal . Appel lant
shall be deemed to have availed of all the remedies
availableto him under the Act if:

- he had filed an appeal before the FAA and it
had made afinal order on the appeal; or

- no fina order has been made by the FAA with
regard to the appeal preferred and aperiod of 45
daysfromthe dateof filing of appeal haselapsed.

Fees Payable

No fees is payable for filing of appea before
Central information Commission.
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Hearing of Appeal

The appellant shall be informed of the date of the
hearing at least 7 clear days before the date of
hearing. The Commission has resolved that if the
appeal/complaintisreceived from senior citizen or
differently abled person or which involves larger
publicinterest, will beaccorded priority in hearing.

Authorised Representative

The appellant may be present in person or through
hisduly authorized representative or through video
conferencing, if thefacility of video conferencing
isavailable, at thetime hearing of the appeal by the
Commission. The Public Authority may authorize
any representative or any of the officers of public
authority to present its case.

TimeLimit for disposal of Second Appeal
Thetimelimit for decidingfirst appeal isprescribed

30 days. But no such time limit is set for second
appeal before Central Information Commission.

RTI activists have demanded that the Commission
may be directed to provide decisions in respect of
appeals or complaints duly registered, within 3
monthsfromthedateof filing or any other timeframe
the authorities deem fit, to avoid the adoption of
arbitrary practice in listing and processing of

appeals.
Decision on Appeal

The Commission, while deciding an appeal, may -

receive ora or written evidence on oath or an
affidavit from the concerned person;

peruse or inspect the public documents/records;

inquiry further details/facts through authorized
officer;

hear the CPIO or FAA or third party or such
other person against whom appeal lies.

Order of Commission

The order of the Commission shall be in writing
and issued under the seal of the commission duly
authenticated by the Registrar or any other officer
authorized by the Commission for this purpose.

Overriding effect of RTI

The provisions of RTI Act shall have the effect
notwithstanding anything inconsistent therewith
containedin the Official SecretsAct, 1923 and any
other law for the time being in force or in any
instrument having effect by virtue of any law other
thanthisAct. [S. 22]

Bar on Jurisdiction of Court

No court shall entertain any suit, application or other
proceeding in respect of any order made under this
Act and no such order shall be called in question
otherwise than by way of an appeal under hisAct.
[S. 23]

Writ Petition beforeHon. Courts

Infollowing situations, writ petitionsmay liebefore
Hon. High Court or Supreme Court:

If theorder of commissionisfoundto beperverse
i.e. unreasonable, unacceptableor contrary tothe
law; or

- When all theeffortsof thecitizenfail and he/she
isunableto get thedesired information.

OnlineFiling of Second Appeal

- Second appeal can aso be filed online on the
websiteof CICi.e. www.cic.gov.inby selecting
thelink “CIC online - Submit Second Appeal”.

- The supporting document file type allowed for
upload need to be in PDF, JPG or GIF format.

Maximum file size allowed for upload is 2MB.

- Oncetheformis saved as draft a unique appeal
id is provided which can be used in the future
for editing theform beforefinal submission.

Details of second appeal shall not be taken up
for hearing; if copy of the RTI request and first
appeal is not submitted along with the second

appeal

Information Commission has also launched
helpline number- (011) 61117666. By dialling
this number, appellant can get the status of the
receipt by name, by diary number or by diary
year and complaint or appeal file number etc.
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Appeal before State I nformation Commission

The State Governments are empowered to make
the rulesregarding cost, fee payable, procedure to
be adopted by the State Information Commission
in deciding the appeals. [S. 27]

Gujarat Government has made the separate rules
i.e. Gujarat Right to Information Rules, 2005.
Accordingly, First appeal isto befiled in Form-G.
[See Exhibit - 111]

No format of second appeal to State information
Commission has been prescribed.

E-apped canbefiled onthewebsite of Gujarat State
Information Commissioni.e. gic.gujarat.gov.in

Filing of complaint before information
commission

Itisduty of Central Information Commission (CIC)
or State Information Commission (SIC) to receive
and inquire into the complaint received from any
person on following grounds: [S. 18]

If anapplicant isunableto submit request to PIO
by the reason that no such officer has been
appointed by authority.

If PIO refusesto accept his/her application.

If he has been refused to access any information
under thisAct.

If his RTI application for information not
responded or he has been denied to access the
information withinthetimelimit specified.

If he has been required to pay fees which is
considered unreasonable.

If he has been given incompl ete, misleading or
falseinformation.

Non compliance of any order or directions of
the Commission

The CIC and SIC are vested with the powers of
Civil Court while inquiring into the matter under
thissection.

Complaint can aso befiled online on the website
of CIC i.e. www.cic.gov.in by selecting the link
“CIC online - Submit Complaint”. Check list for
filing complaint is available on the home page of
website of Central Information Commission.

Ood

Exhibit - |
Suggested Format of First Appeal
Appeal under Right to Information Act, 2005

Appeal tothe

(Designation of the Appellate Authority)

Name and address of the appellant

Details of information sought for
Period to which information relates
No. and date of service of order

Statement of facts
Grounds of Appeal

NN E

Section under which CPIO passed the order

Name and address of CPIO passing order appeal ed against

Signature (appellant)

Form of Verification
I , the appellant, do hereby declare that what is stated aboveis

trueto the best of my information and belief.
Place:
Date:

Signature (appellant)
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The Right to Information Act, 2005 - Filing of Appeal
Exhibit - 11
Format of Appeal to Commission
Appeal to Hon. Central Information Commission, New Delhi
(SeeRule8)

Name and address of the appellant

Name and address of CPIO to whom the application was addressed

Name and address of CPIO who gave reply to the application

Name and address of the First Appellate Authority who decided the First Appeal
Particulars of theApplication

Particulars of the order(s) including, if any, against which the appeal is preferred
Brief factsleading to the appeal

Prayer or relief sought

© © N o o~ w DD PE

Groundsfor the prayer or relief
10. Any other information relevant to the appeal

Signature (appellant)

Verification by Appellant

I , the appellant, do hereby declare that what is stated above istrueto the
best of my information and belief.

Signature (appellant)
Place: Tel.No......ccevennen .
Date:
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The Right to Information Act, 2005 - Filing of Appeal
Exhibit - 111

GUJARAT RIGHT TO INFORMATION RULES, 2005

FORM G
FORM OF FIRST APPEAL
[SeeRule 6(1)]
[.D.NO....oo v,
Date:....oooviiiiiiie
(For officeuse)
To
The Appellate Authority
(Department/office)...........
Sir,
As | have not received any decision/As | am aggrieved by the decision of the public Information
Officer ....coooovvvennnn. I, hereby file thisappeal .

The particularsof my application are under:-

1. Nameof theAppellant :

Address of Appellant :

3. (A) Name of the Public Information Officer :
Address of Public Information Officer:

(B) Department/Officeand address:

(C) Particulars of the decision against which the appeal is preferred including the No. & Date
of such decision.

Date of application submitted inthe FormA :

Details of Information:

() Information asked for

(2) Periodfor whichinformation issought

Date as on completion of 30 days after submitting applicationin FormA.

Reasons for Appeal —

(A) Nodecisionis received within 30 days of submission of applicationin FormA

(B) Aggrieved by the decision of Public Information officer Dated :

8. Ground for appeal. Brief facts of the case.

9. Last datefor filing the appeal :

10. Prayer/reliefssought for :

N

o »

~No

| hereby state that the information and particul ars given above are true to the best of my
knowledge and belief.

Name of appellant

Date: Signature of appellant
Place: Telephone No. : (Office):
(Resi.):
(Mob.):
ooo
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Glimpsesof Supreme
Court Rulings

Advocate Samir N. Divatia |
sndivatia@yahoo.com.

16 Reputation, Right to:

Reputation is fundamentally a glorious amalgam
and unification of virtueswhich makesaman feel
proud of hisancestry and satisfies him to bequeath
it asapart of inheritance on posterity. It isanobility
initsef for which aconscientious man would never
barter it with all the tea of Chinaor for that matter
all the pearls of the sea. The said virtue has both
horizontal and vertical qualities. When reputation
is hurt, a man is half-dead. It is an honour which
deserves to be equally preserved by the
downtrodden and the privileged. The aroma of
reputationisan excellencewhich cannot bea lowed
to be sullied with the passage of time. Thememory
of nobility no one would like to lose; none would
conceiveof it being atrophied. It isdear to lifeand
on some occasion it is dearer than life. And that is
why it has become an inseparable facet of Article
21 of the Constitution. No one would like to have
his reputation dented. One would like to perceive
it asan honour rather than popularity.

[Om prakash Chautala vs. Kanwar Bhan and
others (2014) 5 SCC 417]

17 Judicial Process:

Held, decision-making process expects Judge to
apply restraint, ostracise perceptua subjectivity,
make one's emotions subservient to one' sreasoning
and think dispassionately — He is expected to be
guided by established normsof judicia processand
decorum—A judgment may haverhetoricsbut said
rhetoric hasto be dressed with reason and must be
inaccordwithlega principles, or elsemererhetoric
in judgment may cause prejudice to person and
courts must refrain from making any kind of
prejudicial remarks against a person, especialy
when he is not party before it — Judge should

remember that humility and respect temperanceand
chastity of thought are at bedrock of apposite
expression—Judge should abandon hispassion and
constantly remind himself that he has singular
master ‘duty to truth’ and such truth should be
arrived at withinlegal parameters.

[Om prakash Chautala vs. Kanwar Bhan and

others (2014) 5 SCC 417]
18 Retracted confession under section 15,
TATA:

Retraction doesnot always dilute or reduce or wipe
out theevidentiary val ue of aconfess onal statement.
Quite often retraction is an afterthought. It could
betheresult of legal advice or pressure exerted by
those whose involvement may be likely to be
disclosed or confirmed by the confessional
statement of the accused. Therefore, in each case,
the court will have to examine whether the
confession wasvoluntary and true and whether the
retraction wasan afterthought. |n Kalawati vs. State
of H.P. (AIR 1953 SC 131), this court stated that
theamount of credibility to beattachedto aretracted
confession would depend upon the facts and
circumstances of each case. Again in State of T.N.
vsKutty, this Court stated that aretracted confession
may form legal basisfor conviction if the court is
satisfied that the confession was true and was
voluntary made. Following thesejudgment in Yakub
Abdul Razak Memon, this Court held that where
the original confession wastruthful and voluntary,
the Court can rely upon such confessionto convict
the accused in spite of a subsequent retraction and
its denial in statement u/s 313 CrPC. The law is
thuscrystdlized. A retracted confessiona statement
istherefore not alwaysworthless.

[Periyasami, /o Duraisami Novanagar vs. State
represented through theinspector or police, ‘ Q'
branch CID, Tiruchirappalli, Tamil Nadu
(2014) 6 SCC 59]
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19 Doctrineof resjudicata:

A decision rendered by a competent Court cannot
be challenged in collateral proceedings for the
reasonthat if itispermitted to do so therewould be
confusion and chaosand thefinality of proceedings
would cease to have any meaning. Thus, the
principleof finality of litigation isbased onasound
firm principle of public policy. In the absence of
such aprinciplegreat oppress on might result under
the colour and pretence of law inasmuch as there
will be no end to litigation. The doctrine of res
judicata has been evolved to prevent such an
anarchy. In a country governed by therule of law,
finality of judgment is absolutely imperative and
great sanctity is attached to the finality of the
judgment and it isnot permissiblefor the partiesto
reopen the concluded judgments of the court as it
would not only tantamount to merely an abuse of
theprocessof the court but would havefar-reaching
adverse effect on the administration of justice. It
would aso nullify the doctrine of stare decisis, a
well-established valuable principle of precedent
which cannot be departed from unless there are
compelling circumstancesto do so. Thejudgments
of the court and particularly the Apex Court of a
country cannot and should not be unsettled lightly.

Precedent keeps the law predictable and the law
declared by the Supreme Court, being the law of
the land, is binding on all courts/tribunals and
authorities in Indiain view of Article 141 of the
Congtitution. The judicial system ‘only works if

Glimpses of Supreme Court Rulings

someoneis allowed to have the last word’ and the
last word so spoken is accepted and religiously
followed. The doctrine of stare decisis promotesa
certainty and consistency injudicial decisionsand
this helps in the development of the law. Besides
providing guidelines for individuals as to what
would be the consequences if they choose alegal
action, the doctrine promotes confidence of the
peopleinthesystem of thejudicia administration.
Even otherwiseitisanimperative necessty toavoid
uncertainty, confusion. Judicial propriety and
decorum demand that the law laid down by the
highest court of theland must be given effect to.

[Union of India and others vs. Major S. P.
Sharma and others (2014) 6 SCC 351]

2 Doctrineof staredecisis:

Finality of judgments— Role of — Sanctity attached
to finality of judgments of Supreme Court —
Certainty in law — Cardinal importance of —
Reopening concluded judgments of the court
tantamount not merely to an abuse of the process
of the court but would have far-reaching adverse
effect on the administration of justice — It also
nullifiesdoctrineof staredecisis, awdl-established
valuable principle of precedent which cannot be
departed from unless there are compelling
circumstancesto do so.

[Union of India and others vs. Major S. P.
Sharma and others (2014) 6 SCC 351]
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FromtheCourts

CA. C. R. Sharedalal
jcs@crshareda alco.com

CA. Jayesh C. Sharedalal
jcs@crshareddalco.com

Appeal Filed before wrong officer -
29 Procedureto befollowed :

RadhaVinyl P. Ltd. v/s. CIT (2014) 364
ITR 199 (AP)

Issue

What is the procedure to be followed by the
Department on filing of appeal before a wrong
officer?

Held

It could not be said that therewas no appeal pending
before the Department in as much as there was no
categorical denial of thefact that the assesseefiled
the appeal beforethe Department though the appeal
had been addressed to the Deputy Commissioner
(Appeals). There was no dispute that the appeal
was filed as far back as on July, 14, 1993, and for
onereason or the other the appeal was not disposed
off. Evenif it was assumed that the appeal filed by
the assessee was addressed to a wrong officer
nothing prevented the Department from intimating
him to return the papers to enable the assessee to
file the appeal before the appropriate authority or
inthe alternative making over the appeal papersto
the competent authority in the hierarchy. The
exercise having not been done by the Department
and the assessee having never beeninformed of its
appeal not being accepted on the technical ground
that the appeal was addressed to the Deputy
Commissioner (Appeals), it was not open for the
Department to turn round and say that the appeal
was not filed before the Competent Authority.
Therefore, there was no lapse on the part of the
assesseeinfiling the declaration and theauthorities
ought to have considered the declaration by the
assessee under the Kar Vivad Sanadhan Scheme,
1998, introduced by the Finance (No. 2) Act, 1998
onmerits.

Referenceto DVO without rejection of
booksinvalid :

30 CIT v/s. Chohan Resorts
(2013) 359 ITR 394 (P & H)

Issue

When assessee maintains books of account of
construction, whether reference to DVO is valid
without rejection of books ?

Held

Wherever the books of account are maintained with
respect to the construction, thematter can bereferred
to District Vauation Officer after the books of
account arerejected by the Revenue on somelegal
or justified basis. In the absence of therejection of
books of account, the reference to the District
Valuation Officer cannot be upheld.

High Court took support of Supreme Court decision
in the case viz. Surgam Cinemav/s. CIT (2010)
328 ITR 513 (SC) and held that :

“Respectfully following the judgment of the Hon.
Supreme Court we hold that no addition can be
made on the basis of thereport of the DVO without
the books of account being rejected wherein every
expenditurerelating to the constructionisrecorded
and those books of account have not been rejected
by the A.O. u/s 145 of the Act, consequently, we
delete the impugned addition and direct the A.O.
to accept the returned income”.

Also See:

Nirpal Singhv/s. CIT

(2013) 3591TR 398 (P& H)
Note:

The law is proposed to be amended by The
Finance (No.2) Bill, 2014, to providethat reference
to DVO can be made without rejection of books of
account.
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Mention by Advocate : Dismissal of
31 Appeal :

Bharat Petroleum Corporation Ltd.
v/s. |.T.A.T. (2013) 359 I TR 371 (Bom)

Issue

What are the duties of ITAT in the case of mention
being made by an Advocate and when the assessee
/advocate of assessee is not present on the date of
hearing?

Held

The ultimate object of the Tribunal isto decide a
dispute between the Revenue and the assessee in
accordance with law to ensure that justice is done.
In the course of ensuring that justice is done, the
Tribunal cannot as a matter of practice bar any
advocates or representatives from mentioning the
mattersbeforethe Tribunal. Thementionsof matters
should be alowed by the Tribunal. It is of course
in the Tribunal’s discretion to allow the request
made by the parties while mentioning but
prohibiting mentioning of matters before the
Tribunal isalikely recipefor injustice.

When the assesseeisnot present beforethe Tribunal
when the appeal is called out for hearing, the
Tribunal could either adjourn the hearing of the
appeal initsinherent jurisdiction or intermsof rule
24 of the Income Tax (Appellate Tribunal) Rules,
1963, dispose of the appea on its merits after
hearing therespondent. Intermsof Rule 24 of the
1963 Rules, the option of dismissing an appeal for
default is not available to the Tribunal. Thus, it is
not open to the Tribunal to exercise its inherent
powers to dismiss the appeal for default as the
mandate of section 254(1) of the Act isto dispose
of the appeal on its merits even in the absence of
the assessee.

Dismissal of an appeal for non prosecution in the
face of Rule 24 of the 1963 Rules is an error
apparent on the face of the record leading to an
irregular order which can be rectified u/s 254 (2).

From the Courts

Applicability of provisonsof Sec. 40A(2)
3 CIT v/s. Rajnish Ahuja
(2017) 219 Taxman 85 (P & H) (Mag)

Issue

Whether provisions of Section 40(A)(2) can be
applied when thereis no expense claimed?

Held

When assessee had charged less sale priceto sister
concerns, provisions of Sec. 40A could not be
invoked as no payment had been made to sister
concernfor any item of expenditurewhich assessee
might have claimed as revenue expenditure.
Requirement for Registration of Trust
Uu/s12AA :
CIT v/s. Jankiji Education Society
(2013) 219 Taxman 69 (P & H) (Mag)

Issue

What istherequirement for Registration u/s 12AA
of .T.Act ?

Held

Assessee was declined registration u/s 12AA on
ground that funds were surplus and were not
utilized for charitable purpose. Tribunal reversed
order relying upon an earlier decision where in it
was held that object of Section 12AA isto examine
genuineness of objects of trust, but not application
of income of trust for charitable or religious
purposes. High Court held that assesseewasrightly
allowed registration under Sec. 12AA.

Interpretation Principles: Reasonable
Construction :

CIT v/s. Textool Co. Ltd.

(2013) 263 CTR 257 (SC)

Issue
Fiscal Statute is to be construed strictly. Still
application of reasonabl econstructionisapplicabl€?

Held

Assesee company had to make contribution to
approved gratuity fund. Company made direct
payment to L|C which was disallowed by AO. On
appeal itisheld that :-

contd. on page no. 280
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OIP Sensor System IndiaLiasion Office
vs. ADIT 1481TD 324 (Ddl.)

25 Assessment year: 2007-08 Order Dated:
20t December, 2013

Basic Facts

The assessee, liaison office of aforeign company,
filed its return on 18-10-2007. The notice under
section 143(2) had been served upon the assessee
on 1-10-2008, which was beyond the prescribed
timelimit. Theassessee claimedthat said noticewas
invalid and void. The Assessing Officer, however,
rejected this objection on ground that ‘ service of
notice by post’ had nowhere been defined in the
Act, and as such, according to section 27 of the
General Clauses Act, 1897 notice was properly
addressed and sent by speed post. He completed
assessment accordingly. On appeal, the assessee
submitted that assessment was barred by limitation.

Issue
Whether date. of service of noticeis date of its
actual receipt by assessee?

Held

The proviso to section 143(2)(ii) was amended by
the Finance Act, 2008, w.e.f. 1-4-2008, to provide
that notice under section 143(3) needsto beissued
within six months from the end of the Financia
Year in which the return is filed. This governing
provisions regarding the limitation are procedural
provisions and, hence, retrospective in nature, a
positionalso recognized by the CBDT whileissuing
Circular No. 1 of 2009, dated 27-3-2009, whichis
binding on the taxing authorities. In view of this,
ITAT heldthat sincethereturninthiscasewasfiled
on 18-10-2007, the limitation for service of notice
under section 143(2), in accordance with the
applicable proviso to section 143(2)(ii), would be
six months from the end of the financial year in
which the return is furnished. The notice under
section 143(2) having been issued on 30-9-2008,
is, clearly, beyond thelimitation prescribed.

The authorities below have taken the date of
issuance of notice, i.e., 30-9-2008 as the deemed
date of service, seeking to invokethe provisions of
section 27 of the General ClausesAct. The assessee,
on the other hand, maintains that since the notice
was served on 1-10-2008it isthisdatewhichisthe
date of service of notice. The contention of the
assessee was accepted by the Tribunal and it held
that the authorities below have erred in taking the
date of issuance of the notice under section 143(2),
i.e., 30-9-2008 as the deemed date of the service of
such notice on the assessee. The date of service of
noticeisthedateof itsactual recei pt by the assessee,
i.e., 1-10-2008 Accordingly, all proceedings
pursuant to such notice are held to beillegal.

Sudhir Menon HUF v. ACIT 1481TD

260 (Mum)
26 Assessment Year:2010-11 Order dated:
12" March, 2014

Basic Facts

The assesseewas holding 4.98 per cent sharecapita
of company ‘D’. The assessee was offered
additiona sharesat the facevalue of Rs. 100 each,
on a proportionate basis along with other
shareholders. The assessee subscribed to and was
accordingly allotted on the same terms, not only
the shares similarly offered to them but also that
not subscribed to by the other shareholders. Asthe
book value of the shares of company ‘D’ ason 31-
3-2009 was Rs. 1,538 per share, which was to be
adopted as a measure of their fair market value
(FMV) under the applicable rules (Rule 11U and
rule 11UA), the Assessing Officer (A.O.), treating
the difference of Rs. 1,438 per share as the extent
of the inadequate consideration, i.e., in terms of
section 56(2)(vii)(c) towards the acquisition of
additional shares, brought the same to tax. The
Commissioner (Appeals) confirmed said addition.
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Issue

Whether right issue of sharesto shareholder sof
a company at a price lesser than FMV can be
considered asincomechar geabletotax in hands
of shareholder sunder section 56(2)(vii) of theAct.

Held

Applicability of Section 56(2)(vii) of the Act to
fresh issue of shares by way of right or bonus

The shareholders get the right to acquire the
additional shares on the passing of the board
resolution, but therecei pt of the property isonly on
their allotment, on which datethe shares, aspecified
property, isin existence.

That alotment is generally neither more nor less
than the acceptance by the company of the offer to
take shares. All it meansis appropriation out of the
previously un-appropriated capital of a company
of acertain number of sharesto aparticular person.
Till such alotment the shares do not exist as such,
andinasensecomeintoexistenceontheir alotment

Thus the right to subscribe to shares is a property
specified under Section 56(2)(vii) of the Act and
thereis no basis to state that on the date of receipt
of theright to subscribeto shares, specified property
I.e. shareswere non-existent.

Though the sharehol dersget theright toacquirefresh
shares on passing of board resol ution, the recei pt of
property isonly on their allotment on which date a
specified property (i.e. shares) comeinto existence.
Section56(2)(vii) of theA ct seeksto substitute FMV
as the normative basis for transactions involving
receipt of property, theinadequacy of consideration
as compared to FMV being chargeable as income
in hands of the recipient of property.

Incaseof issue of fresh shares, such situation would
arise where controlling interest in a company is
increased at consideration far below the FMV of
the shares or underlying assets. Only a pro-rata
allotment or adequately priced issue would
effectively ensure an exchange of interest or assets
at their par values.

In case of issue of bonus shares, since receipt of
bonus shareswould bemerely asplit of the existing
shares and there would not be an enhancement in
the wealth or property or shareholding of the

Tribunal News

shareholder over and aboveitsexisting holding, the
provisions of Section 56(2)(vii) of the Act should
not be applicable.

Thetreatment in case of bonus sharesshouldequally
apply to aright issue asfar asno disproportionate
alotment is made by the company. In absence of
his interest getting enhanced in the company/
underlying assets, there would be no question of
any property being received by the shareholder on
thesaid allotment.

In such scenario, there will be merely an
apportionment of theva ue of their existing holding
over alarge number of shares asin case of bonus
shares. However where disproportionate allotment
is done resulting an increase in the interest of a
shareholder inthe company / underlying assets, the
same would be covered within the provisions of
Section 56(2)(vii) of theAct.

Issue of fresh shares at a price lower than FMV
would give rise to income in the hands of the
sharehol der to the extent sharesare allotted to such
ashareholder inexcessof hisexisting shareholding
andthusitsreceipt cannot besaidto beinlieu of or
as recompense of hisexisting property.

Whether ‘transfer’ issinequanon for applying
provisions of Section 56(2)(vii) of the Act

‘Transfer’ is not the mode of acquisition to which
Section 56(2)(vii) of theAct applieseven though it
may beare evant considerationfor incomein nature
of capital gains under Section 45 of the Act.
Accordingly, thearguments of thetaxpayer that the
said provision is not applicable in absence of a
‘transfer’ and the issuer company not being the
owner of the sharesis not tenable. The argument
of ‘receipt’ being a synonym for ‘transfer’ is
inconsistent both in context of the intent of the
provisionaswell asitsclear language. ‘ Receipt’ is
a wide term and would include acquisition by
modes other than by way of transfer also.

In the given facts, since there was a reduction in
the shareholder’s interest in the company post
subscription of fresh shares at a price lower than
FMV, thedifference between the FMV and theissue
price could not be assessed asincomein the hands
of the taxpayer.
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POSCO Engineering and Construction
Co. Ltd. vs. ADIT International

27 Taxation 148 I TD 527
Assessment Year: 2008-09 Order Dated:
26" February, 2014

Basic Facts

The assessee was a non-resident company
incorporated in and also Tax resident of Korea. It
was mainly engaged i n Engineering and construction
for Iron, energy and publicworksetc. It entered into
an agreement as a consortium consisting of the
assessee (asitsleader) and another partner, NCCon
one hand and SAIL on the other, for setting up a
blast Furnace Complex. The assessee did not offer
to tax advance received from SAIL for offshore
supply of equipment’s, fee for technical services,
designand engineering, foreign supervision charges
(onshore services) and onshore supply of
equipment’s for which activities were completed
outsde India without any involvement of Indian
office. Further the advance wasremitted outs deIndia
and titlein goods was transferred at High Sea. The
AO held that the assessee had a fixed place PE/
Supervisory PE/Services PE interms of article 5 of
the DTAA and wasalso having busi ness connection
inIndiaintermsof section 9(1)(i). Theaccordingly
brought totax the5 per cent of mobilization charges
receivedinrespect of offshoresupply of equipment
asbusinessincomeasper article 7 of theDTAA and
also section 9(2)(i). The 5 per cent of mobilization
charges received in respect of design and
engineering, theAO initialy heldit to beroyalty as
per section 9(1)(vi) and then aso as ‘Fees for
Technical Services' asper section 9(1)(vii). However,
while computing the total income, he included 90
percent of this amount as attributable to the PE by
applying profit margin of 30.65 percent. The DRP
set aside the objectionsrai sed by assessee.

Issue

Whether in case of a composite income, which
ispartly relatableto operations, carried out in
India and partly to outside India, a
proportionate part of income which is so
relatable to operations carried out in India as
per section 9(1), hastobecharged totaxinterms
of article 7 of India-Korea DTAA?

Hed

It can be seen that the position under the DTAA is
almost analogous to the postion as stipulated by
Explanation (1)(a) to section 9(1)(i). Crux of both

the provisions is that only that part of the business
income of the non-resident can be charged totax in
India, whichisattributableto operations carried out
in India due to business operations as per section
9(1) or isattributableto the PE asper Article 7 of the
DTAA. Thus, it is vivid that the principle of
apportionment of income with reference to the
territorid nexusisnot only explicit but alsoformsan
integral part of both section 9(1) read with
Explanation (1)(a) aswell asArticle7 of theDTAA.
If a particular income is not attributable to the
operations carried out in India and thus has no
territorial nexus with India, then a non-resident
cannot be charged totax for that income. Per contra,
if aparticular incomeisattributabletothe operations
carried out inIndiaand thushasterritoria nexuswith
India, then there can be no escape from charge of
such incometo tax. In case of acomposite income,
whichispartly relatabletothe operationscarried out
inIndiaand partly to outside India, a proportionate
part of incomewhichissorelatabletothe operaions
carried out in India, has to be charged to tax.
Therefore, it can be concluded that, the income for
which everything is done in Indiais fully taxable
but the principle of apportionment appliesto tax that
part of the compositeincome which isrelatable to
operationscarried out inIndia, leaving asdethet part
of income which is not so. Applying the above
principle, itispapablethat that the second component
of thesaleinIndia, ischargeabletotax in India.

The Tribunal held that the amount received for
Design & Drawingswould betaxablein Indiasince
it is not part of the equipment’s supplied outside
India, it dealswith every aspect of the erectionand
commissioning of the plant right from foundation
of buildings and roads till the completion of the
entire project. All such drawings are customized.
Thetribunal held that payment could not be termed
as royalty since the drawings and designs were
customized for a particular project which are not
capable of use for any other purpose. The amount
wereheld to befeesfor technical servicessincethe
drawings & Designs customized to the assessee’s
regquirementsare result of the rendering of technical
services. Onthe basisof the new explanation below
section 9(2) inserted by Finance Act 2010 with
retrospective effect from 1/6/1976, it was held that
the fees for Design & Drawings would be taxable
in Indiaeven though nonresident has not rendered
servicesin Indiaand since the drawings& designs
were to be used for business carried out in India

276 @ Ahmedabad Chartered Accountants Journal | August, 2014



Nanubhai D. Desai vs. ACIT 162TTJ
673 (Ahd)(SB)
Order Dated: 23 May, 2014

Basic Facts

The Special Bench had been reconstituted as per
the directions of Hon'ble Gujarat High Court in
appedl titled as Deepak R Shah V ITAT since the
Special Bench constituted earlier had not
pronounced any order. The questionreferredto the
Special Benchwas*"whether Shri Deepak R. Shah,
advocate and Ex-AM of the Tribunal is debarred
from practicing before the Tribunal in view of the
insertion of r.13E in the ITAT Members
(Recruitment and Conditions of Services) Rule,
19637. In the beginning of the hearing itself the
Bench has placed following question.

Issue

Whether Tribunal hastheinherent jurisdiction
todecidequestion astowhether an Ex-member
of Tribunal can appear and practice before
Income Tax Tribunal Benches?

Hed

Thelegd positionisthat the High Court of judicature
at Allahabad, L ucknow Bench, inthe case of Dinesh
ChandraAgarwal V Union of India( Service Bench
No0.62 of 2012) vide an order dt. 19" January 2012
has held that the judgment rendered in the case of
Concept Creations V Add. CIT (2009) 125
TTJDEL)(SB) 433 was beyond its pale of tax
appeals as contained in the I T Act vide Ss.253 and
254 thereof. Hence the view taken by the Specid
Bench in the Concept Creations about the
competenceof the Tribunal Benchesto hear service
related issues, including Special Bench, now stood
reversed. Moreover as on date, there is no other
decision of any other High Court. The Tribuna
Bench as also the Specia Bench are subordinate to
the High Courts. Inthe hierarchical judicia system
an accepted rule to follow a precedent is that, “the
better wisdom of the Court below has to yield to
hi gher wisdom of the Court above. Oncean authority
higher than the Tribunal has expressed an opinion
onsomeissue, thentheTribunal isnolonger at liberty
torely uponitsearlier decision, may beadecision of
the Specia Bench”. Thisisasettledrulehenceeven
a non-jurisdictional High Court order do not alter
the position and therefore to be followed, if not
dissented. Hence, the Tribunal being a subordinate

Tribunal News

Court, is expected to follow in letter and spirit an
order of the Hon’ble High Court, unless and until
either reversed by the Hon' ble Apex Court or by an
order of the Jurisdictional High Court taking a
contradictory view. Hence, thedecision of the Specia
Bench pronouncedinthe case of Concept Creations
iSno more agood law on this issue being reversed
by theHon' bleAllahabad High Court. Sothe present
lega position is that the Tribunal has no inherent
jurisdiction to decide the question as to whether an
Ex-Member of the Tribunal can appear and practice
before the Income Tax Tribunal Benches.

Note: The Account member (minority view) has
expressed dissenting view holding that since the
Specia Bench was reconstituted by the President
asper directionsof jurisdictiona High Court dt.11™
Feb 2014 which has been passed after interim order
dt.19" Jan 2012 of the Allahabad High Court the
specid bench of thetribunal isduty boundto decide
the referred question as no material was brought
on record that the aforesaid direction of the
Jurisdictional High Court was varied subsequently
by the Gujarat High Court or the Supreme Court.

Panasonic Industrial Asia PteLtd.. vs.
DDIT 162 TTJ 475(Ddl)

2 Assessment Year : 2009-10 Order dated:
31% January, 2014

Basic Facts

The assessee was a company incorporated in
Singapore and was operating in India through a
branch office. During the rel evant assessment year
the assessee entered into internationa transactions
relating to provision of support services and
reimbursement of expenses. Inthe course of transfer
pricing proceedings, the assessee submitted alist of
comparable including one ICC agencies.
Subsequently, the assessee sought exclusion of ICC
agenciesfromlist of comparabl e contending that due
to State Policy adopted by the State Government,
said comparable managed to earn super normal
profits during relevant period. The TPO as well as
the DRP refused to accept the assessee’ splea.

Issue

Whether can a assessee be barred from
pleading for exclusion of a compar able even if
thesaid entity wasincluded in thecomparables
by the assesseeitself.
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Hed

The assessee has pleaded that the operation of the
policy of the State of Gujarat in the immediately
preceding assessment year which had focused on
large scal edistributi on of sewing machinesmaterialy
affected the profits of the very same comparableand
these conditions operated in the year under
congderationa so. Theposition that the comparable
ICC agencies is a functional comparable was
proposed by the assessee during the proceedings
before the TPO which it now seeks to exclude on
the ground that the said comparable, though
functionally similar, has in the year under
cond deration shown extraordinary profitsduetothe
impact of the Government policy. TheHon' blel TAT
held that in the afore-mentioned facts, it is opined
that the data avail able in the public domain leading
to the conclusion that ICC Agencies was operating
in unique circumstances during the period under
consideration primafacie requiresto be considered
and verified and cannot be out rightly rej ected taking
a specious plea that the comparable was proposed
by the assesseeitself. The assessee cannot be barred
from pleading for the exclusion of a comparable
when it pleads the existence of extraordinary
circumstances. The existence of such afact would
make a specific period creating extraordinary
circumstancesinthe caseof afunctional comparable
an incomparable. The argument that since it was
proposed by the assessee as such should not be
excluded soldy onthisground hasno merit. To hold
sowould benot in compatibility with the scheme as
thevery purpose of having A ppellate Forumswould
be defeated if it is held that once a functional
comparable is offered by a party where on facts it
could not have been acomparablethenfor all times
tocomethe sad party dehorsethematerid onrecord
would be barred from pleading for its exclusion.
Accordingly theissuewasrestored back tothe TPO
with directions to consider the arguments for
excluding the said comparable after allowing the
assesseeto lay evidencein support of itsclaim.

Jhonson & Jhonson Ltd.V ACIT 148
ITD 129 (Mum).

Assessment Year 2002-03; Order dated
28" August 2013.

Basic Facts

The assessee had entered into international
transactions with its AE. It had paid royalty for the
use of brandsand trademarks as per theterms of the
brand usage agreement and also paid royalty for the
technical/marketing knowhow provided to the
assessee as per thetermsof the Knowhow agreement
entered into between assessee & AE. The assesee
adopted the Transactional Net Margin Method
(TNMM) for determining the arm’s length price of
itsinternational transactions. The TPO observed that
assessee was not getting any fresh technology per se
from AE and restricted the technical knowhow
royalty to 1% on manufactured goods and further
disallowed (a) tax paid by assessee on payment of
brand name royalty (b) royalty on sale of traded
finished goodsand () corresponding tax and research
and development cess. On appeal CIT(A) confirmed
the disallowance of tax paid by assesse on payment
of brand name royalty whereas deeted the other
disallowance made by the TPO.

Issue

Whether payments of royalty made to AE as
per agreement approved by RBI wereallowable
expenditure.

Hed

The application made by the assessee to RBI for
brand usage agreement specifically mentioned that
the royalty to be remitted is net of taxes. Further
the approval was received from the RBI to remit
the royalty on brand usage by the assessee net of
taxes. Considering the brand usage agreement vis
—avistheapproval granted by RBI, it can be safely
inferred that the taxeswereliability of the assessee
under the agreement. The agreement between
assessee and AE for payment of royalty has to be
considered in the light of the approval of the RBI.
There is no substance in the findings of the TPO
that thereisno need for paying royalty for technical/
marketing knowhow. Thereisaso no forceinthe
findings of the TPO that this royalty is deemed to
be included in the brand royalty. In view of the
findingsthat theroyalty payment hasbeen approved
by RBI, thetribunal allowed tax and research and
development cess & Technical know-how royalty.

ooo
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CA. Sanjay R. Shah
sarshah@deloitte.com

Whether an assessee can get refund of the TDS
made from the income earned by him even when
the sameisnot deposited by the deductor isanissue
which we come across many atimesin our routine
practice. Recently, Hon’ ble Gujarat High Court in
the caseof Sumit DevendraRg ani decided thisissue
infavour of the assessee, the gist of whichisgiven
inthisissue. We hope readerswould find it useful.

Inthe High Court of Gujarat at Ahmedabad
Special Civil Application No. 2349 of 2014

Sumit DevendraRajani...... Petitioner (s)
Versus
Asstt. Commissioner of Income Tax —OSD -
...... Respondent(s)

Appearance:

Mr. Ketan H. Shah, Advocate for the
Petitioner (s) No.1

Mrs. Mauna M. Bhatt, Advocate for the
Respondent(s) No.1

Coram : Honourable Mr. Justice M .R. Shah
and
Honourable Mr. Justice K .J. Thaker

Date : 23/06/2014
CAV Judgment
(Per : Honourable Mr. Justice M .R. Shah)
Gist only

Facts:

The petitioner being an individual and assessed to
tax filed his return of income for A.Y. 2010-11
showing a total income of Rs.29,54,982/- and
claimed the credit of TDS of Rs.5,86,606/-. The
petitioner individual wasin receipt of thisamount
from his employer M/s Amar Remedies Limited
from whom hewasreceiving both salary aswell as
consultation fees for which necessary TDS was
made and relevant Form No. 16 &16A as
applicable were issued. In the Form No. 26AS

downloaded from the departmental siteonly partial
credit was appearing in favour of the petitioner
though in the two TDS certificates of Form No.
16 & 16A issued by M/sAmar RemediesLimited,
the entire amount of TDS was shown to be have
been paid to Government.

The department, since it did not find full credit in
FormNo. 26AS, did not givecredit to the petitioner
for full amount and raised demand u/s 221(1) of
theAct, whichwas challenged by the petitioner by
way of Writ Petition in the Gujarat High Court.

Contentions of petitioner before Gujarat High
Court:

i) Theimpugned demand/ recovery noticewithout
givingany credit of TDS, whichisshownto have
been made by thedeductor isillegal and arbitrary.

i) M/sAmar Remedies Limited has shown TDS
of Rs.5,86,606/- in Form No. 16 & 16A to the
payeeand henceto that extent payee hasreceived
lessamount.

iii) As per the provisions of Section 205 of the Act
even in a case where deductor may not have
deposited the amount of TDS, where tax is
deductible under Chapter-X V11, assessee shall
not be called upon to pay the tax himself to the
extent to which TDS is made from the income.
In such case, the department is required to
recover amount from the deductor and no such
recovery can be made from the assessee.

iv) Thepetitioner alsorelied onfollowing decisions:

a) Gauhati High Court in the case of ACIT v/s
Om PrakasGattani - 242 TR 638

b) Bombay High Court in the case of
Yashpal Sahni v/sACIT - 2931TR 539

c) Director of Income Tax (International
Taxation) v/sNGC Network AsiaLic - 313
ITR 187 (Bom)
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d) Anusuya Alva v/s DCIT - 278 ITR 206
(Karnataka)

e) CIT v/s Ranoli Investment P. Ltd. — 235
ITR 433 (Guj.)

Decision of the Hon’bleHigh Court

After considering the contentions of both the parties,
theHon'’ ble High Court following the decisions of
Gauhati High Court in the case of Om
PrakasGattaniand Bombay High Court in the case
of Yashpal Sahni referred earlier agreed with the
views of both the High Courts and held as under :

“Wearein complete agreement with the view taken
bythe Bombay High Court and Gauhati High
Court. Applying the aforesaid two decisions of the
Bombay High Court as well as Gauhati High
Court, the facts of the case on hand and even
considering Section 205 of the Act action of the
respondent in not giving the credit of the tax
deducted at source for which Form No. 16A have
been produced by the assessee — deductee and
consequently impugned demand notice issued
under Section 221(1) of the Act cannot be sustained.

Concerned respondent therefore, is required to be
directed to give credit of tax deducted at sourceto
the assessee — deductee of the amount for which
From No. 16A have been produced.

In view of the above and for the reasons stated
petition succeeds. Itisheld that the petitioner-assessee
—deducteeisentitled to credit of thetax deducted at
source with respect to amount of TDS for which
FormNo. 16A issued by the employer — deductor —
M/sAmar Remedies Limited hasbeen produced and
consequently department isdirected to givecredit of
tax deducted at sourceto the petitioner —assessee—
deductee to the extent Form No. 16A issued by the
deductor have been issued. Consequently, the
impugned demand noti ce dated 6/1/2012 (Annexure
D) isquashed and set aside. However, it isclarified
and observed that if the department isof theopinion
deductor has not deposited the said amount of tax
deducted at source, it will always open for the
department to recover the same from the deductor.
Rule is made absolutely to the aforesaid extent. In
the facts and circumstances of the case, there shall
be no order asto costs”

ggdno

contd. from page 273

Red intention behind the provision of Sec. 36(1)(v)
is that the employer should not have any control
over the funds of the irrevocable trust created
exclusively for the benefit of theemployees. Inthe
instant case, itisevident fromthefindingsrecorded
by the CIT(A) and affirmed by the Tribunal that
the assessee had absol utely no control over thefund
created by the L1C for the benefit of the employees
of the assessee and further al the contributions
made by the assessee in the said fund ultimately
come back to the fund, approved by the CIT, Thus
the conditions stipulated in Sec. 36(1)(v) were
satisfied and therefore, payment made by the
assessee company directly to LIC towards group
gratuity fundisdeductible u/s36(1)(V).

Though afiscal statuteisto be constructed strictly,
and nothing should be added or subtracted to the
language employed in the section, a strict
construction of a provision does not rule out the

From the Courts

application of the principles of reasonable
construction to give effect to the purpose and
intention of any particular provision of theAct.

Income u/s 115JB : No Penalty u/s
271(1)(c) : CIT v/s. Aleo Manali Hydro

(2013) 219 Taxman 90 (All) (M ag)

Issue

When income is assessed under MAT provision
w's115JB, whether provision of Section 271(1)(c)
would be applicable ?

Held

Where deemed income assessed u/s115JB becomes
basis of assessment as it was higher than income
determined under normal provisions and thus,
concealment would have no role to play and it
would be totally irrelevant. Concealment did not
lead to tax evasion at all for imposing penalty.

ooo
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CA. Kaushik D. Shah
dshahco@gmail.com.

Whether prosecution u/s 276B of the Income
TaxAct, 1961 can beinitiated if the TDSispaid
late?

|sue:

XYZ Ltd. isasick company incurring losses since
last fiveyears. However, in spite of adversefinancial
conditions the company paid all the tax deducted
at source, but sasmewas paid late. The CIT (TDS)
has initiated provisions of Section 276B, of the
Income Tax Act, 1961 for prosecution.

Proposition:

It isworthwhile examining thewording of rel evant
provisions closely. Thetext isasfollows:

276B- Failureto pay tax tothecredit of Central
Government under chapter XIID or XVIIB.

“If apersonfailsto pay to the credit of the Central
Government,

» the Tax deducted at source by him as required
by or under provisions of Chapter XVIIB or

» thetax payable by him, asrequired by him or
under,

» Sub Section(2) of Section 115-O; or
 the second proviso to Section 194B,

he shall be punishablewith rigorous imprisonment
for atermwhich shall not belessthan 3 months but
which may extend to 7 years and with fine”

Itisproposed that provision of Section 276B of the
Income Tax Act 1961, can be initiated when the
amount of thetax deducted at source hasbeen paid,
thoughitispaid late.

View Against Proposition:

Firstly, the very heading suggest that there should
beafailureto pay thetax. Secondly the placement

of clause (a) in the section, makes it clear that it
pertainsto thetax deducted as per the provisions of

chapter XVI1IB and not payment as per provision
of chapter XVIIB. Thus, failure to pay is on
different footing. Put differently, payment need not
be within the time specified in that chapter.

In short, the section contempl ates total failure and
not mere delay. As against this, even if the tax is
already paid with interest, the notices for
prosecution are being issued. The notices also
mention the fact of prior payment. This, then, is
clearly against the wording and spirit of the
provision.

It is necessary to comparethetext of section 276B
with provisions of section 40(a)(ia).S ection
40(a)(ia) contemplatesatimelimit for the payment
of tax aswell ; and not merely the deduction as per
Chapter XVII B. For mere delay, there are already
adequate provisions viz. section 40(a)(ia)
disallowance; 201(1A)- interest, 271C and 221 —
penalty. Thus, section 276B clearly appliesto total
failure and not amere delay.

In case of BEE GEE MOTORS AND
TRACTORS AND ANOTHER vs. INCOME
TAX OFFICER Punjab and Haryana High
court reported 218 ITR 155 “held that the
complaint was that the petitioners did not deduct
the income tax at source for the years 1982-83 &
1983-84, thus, making themselves liable for
punishment under section 276B of the Act.
However, the petitioners later did deduct the
required tax on February 20, 1985 and deposited
the same on the same date. By the time tax was
deducted and deposited, no prosecution had been
launched. Since aninsignificant amount of Rs. 9428
in one case and an even lesser amount in another
case was involved and the prosecution was
launched after anumber of years after the default
was committed or the tax was deposited and the
matter was pending since 1993, the complaint
deserved to be quashed.”
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View in favour of the proposition:

The provision of the chapter XV1IB cast dutieson
assesseeto deduct tax at source on various payments
madeto thedeductee. Thus, the deductor isan agent
of the government to collect tax. The tax so
collected, has to be deposited or paid to the credit
of the Central Government and any failurein the
payment of tax in time will attract all the
conseguences of payment of interest and penalty
and even prosecution.

The High Court of Bombay , Nagpur Benchin the
caseof ITOV/S Sultan Enterprisesreportedin 127
Taxman 514 was held as under :

“Thefacts of the case are not much in dispute. The
offence in question relates to non deposit of tax
deducted at source amount within the prescribed
time and therefore action was taken against them
and dues were recovered by imposing penalty and
interest. This also amounts to offence punishable
provided under sections 276B and 278B.The
learned CIM erred in applying the principle of
double jeopardy as provided under section 300 of
the codeof criminal proceduresfor the simplereason
that the recovery of the amount due and payable
by respondent firm to the Income Tax Department
has nothing to do with criminal prosecution because
itisadigtinct provisoninviting pena actionfor the
default committed by thefirm. They areliableboth
for the recovery of the amount with interest and
penalty so also for prosecution for having
committed offence punishable under section 276B
of theAct for their failureto pay theamount within
the prescribed period and astherespondent firmis
apartnership concern all the partnersof thefirmas
contemplated under section 278B would be liable
to be prosecuted.”

The Central Board of Direct Taxes (CBDT) has
recently modified the guidelines for initiation of
prosecution under section 276B of the Income Tax
Act, 1961 (“Act”). The pressrel ease dated August
6, 2013 hasclarified that any delay in remittance of
Tax Deducted at Source (“TDS"), would beliable
for prosecution regardless of the period of delay.

Under Section 276B of the Act, any tax deductor
could be prosecuted for delay or default in
remittance of TDS and be sentenced with rigorous
imprisonment up to a period of 7 years. Prior to
thispressrel ease, the Revenue Authorities(“RA™)
were adhering to an internal guidelineof initiating
prosecution proceedings wherethe delay wasmore
than 12 months. In other words, atolerance period
of 12 months of delay for initiation of prosecution
was followed.

To curb the practice of tax deductors deliberately
deducting theremittance of TDSand deploying the
funds for business, the CBDT has withdrawn the
tolerance period, which was only an internal
guideline, not prescribed in law. With this change
in policy, the RA could initiate prosecution
proceedings even for aday’sdelay in remittance of
taxes. It has also been clarified that tax deductors
would havethe option of applying for compounding
of such offences before the Jurisdictional Chief
Commissioner and the offence would be
compounded in suitable cases.

Summation:

It is pertinent to note that CBDT had issued
instruction number 13350f CBDT dated 28-5-1980
to the effect that prosecution should not normally
be proposed when the amount involved are not
substantial and the amount in default hasal so been
deposited to the credit of the government.

Itisnecessary to comparethetext of section 276B
with provisions of section 40(a)(ia). Section
40(a)(ia) contemplatesatimelimit for the payment
of tax as well; not merely the deduction as per
Chapter XVI1B. For merely delay, thereare already
adequate provisions viz. Section 40(a)(ia)
disallowance; 201(1A)-interest, 271C and 221-
penalty. Thus, section 276B clearly appliesto total
failure and not ameredelay.

The Provisions of Section 278AA lays down that
no person shall be punishablefor any failurereferred
to in section 276B if he proves that there was
reasonabl e cause for such failure.
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It is essentially a question of fact to be decided in
each caseon consideration of material placed before
the concerned authority. However the burden of
proof that there was a reasonabl e cause for default
iSOn assessee.

In SEQUOIA CONSTRUCTION CO. LTD. &
ORS.Vs. PP. SURI, INCOME TAX OFFICER
reported in(1985) 47 CTR(DEL) 277: (1986) 158
ITR 496 (DEL) : (1985) 21 TAXMAN 13 there
wasdelay in depost of TDS. Inview of reasonable
cause shown by assessee, pendty proceedingscame
to be dropped by both appellate authorities. Inthis
respect the court held that “Dropping of penalty
proceedings must weigh with trial Court while
judging the reasonable cause prevailing with
assessee. Milder proof of reasonabl e cause must be
taken to have been established. Continuance of
prosecution proceedingswould be asheer exercise
infutility and harassment of assessee—Prosecution
was quashed”.

In UNION OF INDIA vs PYARELAL
TARACHAND & ANR. (2003) 180 CTR (MP)
551 : (2003) 264 ITR 525 (MP) : (2004) 135
TAXMAN 97 the Hon High Court declined to
interfereinthejudgment wheretria court acquitted
the assessee because it was not proved that the
assesseehasdeliberately or intentionally committed
thedefault.

Prosecution cannot beinitiated aga nst the company.
It has to be initiated in the name of Director or
Principal Officer responsiblefor TDS compliances.
For initiating prosecution proceedings against the
director of the company, the assessing officer has
to give notice u/s 2(35) expressing hisintention to
treat such directors of a company as “principal
officers”. However, it would be sufficient
compliance if in the show cause notice issued to
the company it is mentioned that the directors are
to be considered as principal officers of the
company.

In absence of both, permission is not granted to
appeal against thejudgment passed by Addl. Chief
Metropolitan Magistrate whereby respondent

Controversies

director of the company has been acquitted of the
offence under s. 276B. (COMMISSIONER OF
INCOME TAX vs. DELHI IRON WORKS (P)
LTD. & ORS(2011) 331 ITR 5 (DEL) : (2010)
195 TAXMAN 372 (DEL).

The Supreme Court in Madhumilan Syntex
Limited vs Union of India (2007) 290 ITR 199
(SC) (2007) 160 Taxman 71 (SC) held that a
delayed payment of tax deducted at source
constitutes offence u/s 276B. In that case, the
assessee had deposited the TDS amount late. The
assessee had contended that since it has paid the
amount, though late, it has not committed any
default and hence no offence can be registered
against it. The Supreme Court dismissed this
contention and observed that —* The contention of
the appellant that though tax deducted at source has
been deposited late but since TDS has aready been
deposited to the account of the Central
Government, there was no default and no
prosecution can be ordered, could not be accepted.
Once a statute requires to pay tax and stipul ates
period within which such payment is to be made,
the payment must be made within that period. If
the payment is not made within that period, thereis
default and appropriate action can be taken under
the Act. Interpretation canvassed by the appellant
would make the provision relating to prosecution
nugatory.”

Keeping in mind the stringent provisions of law,
first thingwhichisrequiredisitsstrict compliance.
Assesseeisrequired to pay interest and penalty for
various defaults. Thereis an urgent need for clear
cut guidelines about the amount of tax default and
period of default which may attract prosecution.
Thiswill not only savetime of the assessee and the
department but will also save assessee from undue
harassment.

ggdno
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Advocate Tushar Hemani -
tusharhemani @gmail.com | .l S b,

I n caseof violation of S.11(5) of thel ncome Tax
Act, only income from such investments loses
exemption u/s 11 and not the wholeincome.

CIT v.Fr.MullersCharitablel ngtitutions[2014]
44 taxmann.com 275 (Kar)

XXX...

11. With regard to second and third substantial
questions of law are concerned, reading of
Section 13(1)(d) of the Act makesit clear that
it isonly the income from such investment or
deposit which has been made in violation of
Section 11(5) of theAct that isliableto betaxed
and that violation under Section 13(1)(d) does
not tantamount to denial of exemption under
Section 11 onthetotal income of the assessee.
Anidentica question camebeforethe Bombay
High Court in the case reported in Sheth
Mafatlal Gagalbhai Foundation Trust (supra).
The question before the Bombay High Court
is “Whether violation of Section 11(5) r/w
Section 13(1)(d) by the assessee-Trust attracts
maximum marginal rate of tax on the entire
incomeof the Trust? The Bombay High Court
held that in case of contravention of Section
13(1)(d), maximum marginal rate of tax under
Section 164(2), proviso is applicable only to
that part of income of the Trust which has
forfeited exemption and not the entireincome.
Relevant paragraph reads as under:

“Sec. 164(2) referstotherelevantincomewhich
isderived from property held under trust wholly
for charitable or religious purposes. If such
income consists of severable portions, exempt
aswell astaxable, the portion which is exempt
is to be left out and the portion which is not
exempt ischarged to tax asif itistheincomeof
an AOP. Therefore, a proviso was inserted by
theFinanceAct, 1984 w.ef 1stApril 1985, under
which in cases where the whole or any part of
therdevant incomeisnot exempt under s. 11 or

s.12 because of the contravention of s.13(1)(d),
thetax shall be charged on such income or part
thereof, as the case may be, at the maximum
marginal rate. In other words, only the non-
exempt income portion would fal in the net of
tax asif itwastheincome of anAOPR. The phrase
‘relevant incomeor part of the relevant income’
in the proviso is required to be read in
contradistinction to the phrase * wholeincome
under s. 161(1A). This is only by way of
comparison. Under s. 161(1A), which begins
with a non obstante clause, it is provided that
where any incomein respect of which aperson
isliable as arepresentative assessee cons sts of
profits of busness, the tax shall be charged on
thewhol eof theincomeinrespect of which such
personissoligbleat themaximummarginal rate.
Therefore, reading theabove two phrases shows
that thelegidaurehasclearly indicateditsmind
inthe provisotos. 164(2) whenit categoricdly
refers to forfeiture of exemption for breach of
s.13(1)(d), resulting in levy of maximum
marginal rateof tax only tothat part of theincome
which has for forfeited exemption. It does not
refer to the entire income being subjected to
maximum, marginal rate of tax. This
interpretation is aso supported by Circular
No0.387, dt. 6th July, 1984. Vide the said
Circular, it has * been laid down in para 28.6
that where a trust contravenes s.13(1)(d), the
maximum margina rate of Income-tax will apply
only to that part of the income which has
forfeited exemption wider thesaid provisonand
not to the entire income. There is a vital
difference between digibility for exemptionand
withdrawa of exemption/forfeitureof exemption
for contravention of the provisonsof law. These
two concepts are different. They havedifferent
consequences. Inthecircumstances, thereismerit
in the contention of the assessee that in the
present case the maximum marginal rate of tax
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will apply only to the divided income from
shares held in contravention of s.13(1)(a) and
not totheentireincome. Therefore, incomeother
than dividend income shdl be taxed at normal
rate of taxation under the Act.”

A similar view has been taken by the Delhi
High Court in a judgment reported in Agrim
Charan Foundation (Supra).

Reading of the proviso to Section 142 is very
clear that thelegislature hasclearly contemplated
that in a case, where the whole or part of the
relevant incomeisnot exempted under Section
11 by virtue of violation of Section 13(1)(d) of
theAct, tax shal belevied ontherdevant income
or apart of therelevantincomeat the maximum
marginal rate. The said analogy isapplicableto
thefactsof the present case.

12. Wearein respectful agreement with theviews
expressed by the Bombay High Court as well
asDdhi High Court for violating Section 11(5)
of the Act and the entire income of the
respondent-Trust cannot be assessed for thetax.

XXX...

Director of Income-tax (Exemption) v. Sheth
Mafatlal Gagalbhai Foundation Trust [2001]
249 TR 533 (BOM.)

Kapadia, J. - The short question of law which arises
for determination in the above group of appealsis
asfollows:

“Whether violation of section 11(5) read with
section 13(1)(d ) by the assessee-trust attracts
maximum marginal rate of tax ontheentireincome
of thetrust 7’

Inthese appeal s, we are essentially concerned with
deciding the scope of section 164(2) read with its
proviso asalso the effect of contravention of section
11(5) and section 13(1)(d)( iii) of the Income-tax
Act, 1961 (‘theAct’).

Facts

2. Theassessee-trust came into existence after 1-
6-1973. The assessee-trust was a holder of
equity shares of Mafatlal Industries during the
assessment year 1994-95. They werethe hol ders
of the shareseven after 31-3-1993. Inthisgroup
of appedl s, weareonly concerned withtheeffect

of theviolation of section 13(1)(d). Thereisno
dispute about the contravention. The assessee,
during the relevant assessment year, received
dividendincomefrom Mafatlal Industriesof Rs.
15,103. The assessee also received interest
incomeof Rs. 2,095. Thesefactsaretakenfrom
Income-tax Appeal No. 267 of 2000. The facts
arecommontoall other appeals. Hence, by this
judgment, the above group of appeals are
disposed of as the facts are common in al the
above matters. The point of law isa so common.
According to the A ssessing Officer, on account
of violation of section 11(5), the department took
the stand that the assessee forfeited itsexemption
under section 11 inrespect of itsentireincome,
viz., dividend income plus interest income,
whereas, according to the assessee, they were
entitled to claim exemption and they were
entitled to continuance of exemption in respect
of interestincomethough they had forfeited their
right to claim exemption vis-a-visthe dividend
income as the assessees continued to hold the
shares of non-Government company even after
31-3-1993. Being aggrieved, theassessee carried
the matter in gppeal tothe Commissi oner which
cameto the conclus on that the assesseewas not
entitled to the benefit of exempti on under section
11 in respect of the entire income. Being
aggrieved, the assessee carried the matter in
appeal tothe Tribunal. The Tribuna cametothe
conclusion that in view of section 164(1), the
income receivable by the trust wasthe relevant
income and that a portion of such relevant
income only would suffer tax because of the
violation of the condition of investment
prescribed by section 11(5). The Tribunal found
that non-fulfilment of such condition cannot
deprive the trust of the exemption of its other
incomewhichhasbeengrantedtoitintheearlier
years. Hence, the Tribunal alowed the appeal.
It directed that only dividend income in the
present case should be taxed at maximum
marginal rate and the income, other than the
dividendincome, viz., interest income betaxed
at normal rate of taxation as applicable under
the law.
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Mr. Desal, thelearned senior counsel appearing
on behaf of the department, contended that
section 11(5) provides for various forms and
modes of investing or depositing the money by
thetrust. He contended that violation of section
11(5) resultsinforfeitureof exemption givento
thetrust. He contended that under section 11(2)
of theAct, itisprovided that where 70 per cent
of theincomereferredtoin clause () or clause
(b) of section 11(1) isnot attracted to charitable
or religious purposesin| ndiaduring the previous
year, but is accumulated or set apart either in
wholeor inpart for application to such purposes,
then such income so accumu- |l ated or set apart
shall not be included in the total income of the
previous year provided certain conditions are
satisfied. He contended that viol ation of section
11(5) results in consequences which are
specifically mentioned in section 164(2) which,
inter alia, laysdown that inthe case of relevant
income derived from property held under trust,
tax shall be charged on so much of the rdevant
income asis not exempt under section 11 asiif
the relevant income, not so exempt, was the
incomeof an AOP. I n other words, he contended
that in view of section 164(2), forfeiture of
exemption for breach of section 11(5) would
resultinimposition of tax at maximummarginal
rateasif the assessee wasan AOP. He contended
that by a deeming fiction the Legidature has
provided for an assessee-trust to be assessed as
an AOP conseguent uponitsviolation of section
11(5). He, accordingly, contended that the entire
income of the trust was liable to be charged to
tax under maximum margind rate and on the
basis of such income accruing to an AOP.

Onthe other hand, Mr.Andhyarujina, thelearned
counsel appearing on behalf of the trust,
contended that the requirement of investmentin
specified securities under section 11(5) results
inanincometo thetrust whichisreceivable by
the trustees and it is called as relevant income
under section 164(1). Hecontended that aportion
of such relevant income, in the present case,
would suffer tax because the condition of
investment, as prescribed under section 11(5),
had not been fulfilled, but non-ful filment of such
condition cannot deprive the trust of the
exemption of its other income which had been

Judicial Analysis

granted in the earlier years. He contended that
inthis connection the proviso to section 164(2)
isvery important. He contended that under the
said proviso, the Legislature has clearly
contemplated that in a case where the whole or
part of the redevant incomeis not exempt under
section 11 by virtue of violation of section
13(1)(d), tax shall be charged on the relevant
income or a part of the relevant income at the
maximum marginal rate. Inthisconnection, he
relied upon the Circular issued by the Board
bearing No. 387, dated 6-7-1984 which
supports his above contention.

Findings

For the purposes of this appeal, it would be
relevant to quote section 164(2) read with its
proviso:

“164(2) In the case of relevant income which
isderived from property held under trust wholly
for charitable or religious purposes, or which
isof thenaturereferred toin sub-clause(iia) of
clause (24) of section 2, or which is of the
naturereferred toin sub-section (4A) of section
11, tax shall be charged on so much of the
relevant income asisnot exempt under section
11 or section 12, asif the relevant income not
so exempt were the income of an association
of persons:

Providedthat in acase wherethewholeor any
part of therelevant incomeisnot exempt under
section 11 or section 12 by virtue of the
provisionscontainedin clause(c) or clause (d)
of sub-section (1) of section 13, tax shall be
charged on the relevant income or part of
relevant incomeat themaximummarginal rate”

Section 164 does not create a charge on the
income of a discretionary trust. The word
‘charge’ in section 164 means ‘levy’. Section
164(2) refers to the relevant income which is
derived from property held under trust wholly
for charitable or religious purposes. If such
income consists of severable portions, exempt
aswdll astaxable, the portion which is exempt
is to be left out and the portion which is not
exempt ischarged totax asif itistheincomeof
an AOP. Therefore, a proviso was inserted by
the FinanceAct, 1984 with effect from 1-4-1985
under which in cases where the whole or any
part of the relevant incomeis not exempt under
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section 11 or section 12 because of the
contravention of section 13(1)(d), the tax shall

be charged on such income or part thereof, as
the casemay be, at themaximummargina rate.

In other words, only the non-exempt income
portion would fal in the net of tax asif it was
theincomeof anAOR. Section 11(5) laysdown
various modes or forms in which a trust is
required to deploy itsfunds. Section 13(1) lays
down casesinwhich section 11 shall not apply.
Under section 13(2)(d)(iii), it hasbeenladdown
that any share in a company, not being a
Government company, held by thetrust after 30-
11-1983 shall result inforfeiture of exemption.
By virtue of the proviso (iia) it has been laid
down that any asset which doesnot form part of
permissibleinvestment under section 11(5) shdll

be disposed of within oneyear from the end of
the previousyear inwhich such asset isacquired
or by 31-3-1993, whichever is later. In the
present case, the assessee was required to
dispose of the shares under the said proviso by
31-3-1993 [ Seethejudgment of thisCourt inl T
Appeal No. 81 of 1999 dated 14-9-2000]. The
shares have not been disposed of even during
the assessment year in question. Now, under
section 164(2), itis, inter alia, laid downthatin
the case of relevant incomewhichisderived from
property held under trust for charitable purposes,
which is of the nature referred to in section
11(4A), tax shall be charged on so much of the
relevant income asis not exempt under section
11. Section 164(2) was reintroduced by the
Direct Tax Laws (Amendment) Act, 1989 with
effect from 1-4-1989. Earlier it was omitted by
the Direct Tax Laws (Amendment) Act, 1987.
However, the Legislature inserted a proviso by
the FinanceAct, 1984 with effect from 1-4-1985.
By the said proviso, it is, inter alig, laid down
that wherewhole or part of therelevantincome
isnot exempt by virtue of section 13(1)(d), tax
shall be charged onthe relevant incomeor part
of therelevant incomeat the maximum margina

rate. The phrase* relevant income or part of the
relevant income’ is required to be read in

contradistinction to the phrase ‘ wholeincome

under section 161(1A). Thisis only by way of
comparison. Under section 161(1A), which
beginswithanon obstanteclause, it isprovided
that where any income in respect of which a

person is liable as a representative assessee
congists of profits of business, the tax shdl be
charged on the whole of the income in respect
of which such personissoliableat themaximum
marginal rate. Therefore, reading the abovetwo
phrases shows that the L egislature has clearly
indicated itsmindinthe provisoto section 164(2)
when it categorically refers to forfeiture of
exemption for breach of section 13(1)(d),
resulting in levy of maximum margina rate of
tax only to that part of the income which has
forfeited exemption. It doesnot refer totheentire
income being subjected to maximum marginal
rate of tax. This interpretation of oursis also
supported by Circular No. 387, dated 6-7-1984.
Videthe said Circular, it hasbeenlaid downin
Para28.6 that whereatrust contravenes section
13(1)(d), themaximum margina rateof income-
tax will apply only to that part of the income
which has forfeited exemption under the said
provision and not to the entireincome. We may
also add that in law thereis a vita difference
between digibility for exemption andwithdrawal
of exemption/forfeiture of exemption for
contravention of the provisions of law. These
two concepts are different. They have different
conseguences. It is interesting to note that
athoughtheL egislaturewithdrew section 164(2)
by the Direct Tax Laws (Amendment) Act, 1987
which provisionwasreintroduced by the Direct
Tax Laws (Amendment) Act 1989, the
Legidaturedid not touch the proviso to section
164(2) which has been on the statute book right
from 1-4-1985. The said proviso was inserted
by the Finance Act, 1984. The proviso
specificaly referstoviolation of section 13(1)(d)
and itsconsequences. In the circumstances, we
find merit in the contention of the assessee that
in the present case the maximum marginal rate
of tax will apply only to the dividend income
from sharesin Mafatlal Industries Ltd. and not
to the entire income. Therefore, income other
than dividend income shdl be taxed at normal
rate of taxation under the Act.

Accordingly, the above question is answered
in the negative, i.e., in favour of the assessee
and against the department. Question No. 1is
answered in our judgment in IT Appeal No.
81 of 1999.

0og
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FEMA Updates

CA. Savan A. Godiawala
sgodiawal a@del oitte.com

Guidelinesrelatingto participation of

21 Foreign Portfolio I nvestors(FPIs) inthe
ExchangeTraded Currency Derivatives
(ETCD) market

It has now been decided to allow foreign portfolio
investors (FPIs) digibletoinvestinsecuritiesaslad
down in Schedules 2, 5, 7 and 8 of the Foreign
Exchange Management (Transfer or Issue of
Security by a person resident outside India)
Regulations, 2000 (FEM A 20/2000-RB dated May
3, 2000 (GSR 406 (E) dated May 3, 2000)) as
amended from time to time to enter into currency
futures or exchange traded currency options
contracts subject to the terms and conditions.

For Full Text refer to A.P. (DIR Series) Circular
No. 148 - http://www.rbi.org.in/scripts/
BS_CircularndexDisplay.aspx? d=8952

Remittancesto non-residents—
Deduction of Tax at Source

The Central Board of Direct Taxes (CBDT) has
revised theexisting instructionsto befollowed while
allowing remittances to the non-residents, with
effect from October 1, 2013. It hasissued Income
Tax (14th Amendment) Rules, 2013 vide
Notification No. S.O 2659(E) dated September 2,
2013 on furnishing of information under Section
195(6) of thelncome Tax Act, 1961 and prescribed
therulesand formsto this effect.

Reserve Bank of India has reviewed the policy
relating to issue of instructions under Foreign
Exchange Management Act, 1999 (FEMA),
clarifying tax issues. It has now been decided that
Reserve Bank of India will not issue any
instructions under the FEMA,, in thisregard.

For full text refer to: A.P. (DIR Series) Circular No.
151 - http://www.rbi.org.in/scripts/BS_Circular
Index Display.aspx?d=8971

Financial Commitment (FC) by Indian
23 Party under Over seas Direct

Investments (ODI) —Restoration of Limit

It has been decided to restore the limit of Overseas
Direct Investments (ODI)/ Financial Commitment
(FC) to be undertaken by an Indian Party under the
automatic route to the limit prevailing, as per the
extant FEMA provisions, prior toAugust 14, 2013.
It has, however, been decided that any financial

commitment exceeding USD 1 (one) billion (or its
equivalent) in afinancial year would require prior
approval of the Reserve Bank even when the total

FC of the Indian Party is within the eligible limit
under the automatic route.

For full text refer to: A.P. (DIR Series) Circular No.1
- http://www.rbi.org.in/scriptBS_Circular Index
Display.aspx?1d=9088

24 Import of Rough, Cut and Polished
Diamonds

It is permitted to approve Suppliers and Buyers
Credit (Trade Credit), including the usance period
of Letters of Credit for import of Rough, Cut and
Polished Diamonds for a period not exceeding 90
daysfrom the date of shipment.

Taking into account the representations received
from the diamond importersand the GJEPC, it has
been decided, in consultation with the Government
of India, that the Clean Crediti.e. credit givenby a
foreign supplier to its Indian customer/ buyer,
without any Letter of Credit (Suppliers Credit) /
Letter of Undertaking (Buyers Credit) / Fixed
Deposits from any Indian financial institution for
import of Rough, Cut and Polished Diamonds, may
be permitted for a period not exceeding 180 days
from the date of shipment.

For full text refer to: A.P. (DIR Series) Circular No.
2 - http:/Avww.rbi.org.in/scripts/BS_Circular Index
Display.aspx?d=9090
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FEMA Updates

Issue of Partly Paid Shares and
25 Warrants by Indian Company to
Foreign Investors

A review of the policy as regards to partly paid
sharesand warrants has been undertakenand it has
been decided as under apart from other conditions
mentioned inthecircular:

() Eligibleinstrumentsandinvestors

Partly paid equity shares and warrants issued
as per applicable law, shall be eligible
instrumentsfor the purpose of FDI and FPI by
FI1s/RFPIs subject to compliancewith FDI and
FPI schemes.

(i1) Pricingand receipt of balance consideration

(8 Partly paidequity shares: Pricing of partly
paid equity shares shall be determined
upfront and 25% of thetotal consideration
amount shall also bereceived upfront; and
ba ancewithin 12 months. Thetime period
for receipt of balance consideration within
12 months can be extended in certain cases.

(b) Warrants: The pricing of the warrants and
price/ conversion formula shall be
determined upfront and 25% of the
consideration amount shall also bereceved
upfront and the balance within 18 months.
The priceat the time of conversion should
not in any case belower thanthefair value
worked out, at thetime of issuance of such
warrants, in accordance with the extant
FEMA Regulationsand pricing guidelines
stipulated by RBI from timeto time.

(iif) Reporting

(@ Partly paidequity shares: Thereporting of
receipt of foreign inward remittance
towardseach upfront /call payment for FDI
transaction shall be made in Advance
Reporting Form along with supporting
documents. The reporting of issue or
transfer of partly paid shares shall bemade
in form FC-GPR and form FC-TRS
respectively, to the extent theequity shares
arecalled up.

(b) Warrants: The identity of non-resident
investor shall be disclosed for the purpose
of compliancewith KY C normsat thetime
of issuance of warrants.

The reporting of receipt of foreign inward
remittancetowards each upfront /call payment
for FDI transaction shall be made in Advance
Reporting form along with supporting
documents. The reporting of issue or transfer
of warrants in form FC-GPR and form FC-
TRS respectively, under the head ‘ others'.

(iv) Compliance

The onus of compliance of al the conditions
under FEMA as regards entry route, sectoral
caps and all other conditions under FDI
guidelines shall be onthelnvestee company in
case of issue of partly paid shares/warrantsas
well as upon resident transferor or transferee
in accordance with extant guidelinesin case of
transfer of partly-paid shares/warrants. Theonus
of compliancewithindividual limit below 10%
of the total paid-up equity capital shall be on
each FII/RFPI.

For full text refer to: A.P. (DIR Series) Circular
No. 3 - http://www.rbi.org.in/scripts/
BS_Circular Index Display.aspx?d=9095

Foreign Direct Invesment (FDI)inIndia
26 - Issue/Transfer of Sharesor Convertible
Debentures

Optionality clauses have been allowed in equity
shares and compulsorily and mandatorily
convertible preference shares/debentures to be
issued to aperson resident outside Indiaunder the
Foreign Direct Investment (FDI) schemesubject to
conditions mentioned therein.

Theextant pricing guidelinesin respect of transfer/
issueof sharesand for exit frominvestment inequity
shareswith or without optionality clauses of listed/
unlisted Indian compani eshave since been reviewed
so as to provide greater freedom and flexibility to
the parties concerned under the FDI framework as
under:

contd. on page no. 316
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ServiceTax Decoded

CA. Punit R. Prajapati
punitca@gmail.com

Budget Simplified

For the year 2014-15, budgeted revenue from
service tax is Rs. 2,15,973/- Crores which shows
growth of Rs. 51,046/- Crores compared to revised
budget revenue of Rs. 1,64,927/- Crores for the
year 2013-14. It is worth noting that year 2013-14
wasthefirst full year of NegativeList Regime. Thus
thereis huge growth of 30.95% is expected from
the service tax. This is the highest growth rate in
any tax revenue for this budget. Thisyear, it isthe
first time when tax revenue from service tax has
overtaken therevenuefrom Customsor therevenue
from Excise Duty. It isfor surethat withdrawal of
few exemptions and keeping the same tax rate are
not going to fetch additional Rs. 51 thousand cores.
Thus, we need to go through the proposals of the
Finance (No.2) Bill, 2014 and rel ated notifications
carefully. Mgor changesarediscussed inthisarticle.

1. One of the most discussed and far reaching
change is increase in the rate of interest for
delayed payment of servicetax. Rate of interest
is increased upto 30% per annum. Rate of
interestislinked to the period of delay. Interest
@ 18% p.a. is to be paid for delay upto the
period of six months, interest @ 24% p.a. is
payable for the period beyond six month and
uptothedelay of oneyear. Interest @ 30% p.a.
is required to be paid for the period beyond
oneyear.

a. | am not aware about any tax law where
interest is payable at rate as high as 30%
p.a. So as far as the rate of interest is
concerned, now service tax law may be
regarded as aworst tax law.

b. This provision will result in high
compliance through timely payment of
service tax. Now, no one can afford to pay
interest @ 30% p.a.

c. High rate of interest say @24%/30% is
nothing but a penalty named asinterest.

d. Deductionof 3%ininterest rateasprovided
intheprovisoto Section 75isstill available
where value of taxable services provided,
in the preceding financial year is not
exceeding Rs. 60 Lakhs.

e. Thisamendment (“Bure Din”) will come
intoforce (* Aayenge’ ) from 01-10-2014.
Even, service tax outstanding on that day,
for the period one year will be subject to
interest @ 30% p.a from 1-10-2014 for the
delay beyond one year.

f. Theseratesof interest will affect theassessee
who will chose to fight the demand.
Generally, at present, show cause notices
are being issued for the period covering
period of |ast fiveyears. Oncethenoticeis
issued, ittakesaround oneyear totwoyears
for adjudication. Thereafter, further one
year to one and half year is required for
appeal beforethe Commissioner (Appeals).
And, at present, at the Central Excise and
ServiceTax Appellate Tribuna (CESTAT)
it may take 2-3 yearsfor final order. Even
if we don’'t consider the time required in
High Courts and Supreme Courts, if
appellant lose the case at the CESTAT,
appellants may be end up paying interest
@ 30% p.a. for 5-7 years which will
definitely be more than the service tax
liability itself. Now, where questions of
interpretation areinvol ved, ataxpayer either
hasto pay full servicetax aspre-deposit or
he will be exposed to risk of payment of
high interest @ 30% p.a. at end of the
litigation. It is exorbitant rate of interest
whichisnothing but deprive of right to have
justice. Now, evenif you survive penalties
due to involvement of question of
interpretation or unintentional non-
payments, you still have to pay penalty in
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form of interest as cost to choose to have
fight with the department.

2. Another important change is in the field of

litigation. At present, against the demand
confirmed through Order-in-Original, assessee
can prefer appeal before the Commissioner
(Appedls) or the CESTAT asthe case may be.
The appellate authority may waive the
requirement of pre-deposit in the cases where
the appellant has prima facie strong case and
pre-deposit may cause undue hardship to the
appellant. Section 35F of the Central Excise
Act, 1944, which is also made applicable to
the service tax is being substituted. w.e.f. the
date of enactment of the FinanceAct, 2014, it
will becompulsory for appellant to pre-deposit
10% of theduty demanded and penalty if order
Is passed by the Commissioner (Appeals) and
appeal isto befiled beforethe CESTAT. If the
first appeal isbefore Commissioner (Appeas)
or before CESTAT, such amount of pre-deposit
would be 7.5%.

a. Thisamendment hasgot both positive and
negative responses from the society.
Although mogt of the peoplearenot having
positive response for such amendment, |
feel that thisproposal isnot worth throwing
away. However, certain relaxations are
needed to be given in genuine cases for
exampl es; caseswheredisputeinthe matter
is already covered by the decision of the
High Courts or the Supreme Courts in
favour of the assessee; caseswheredemand
is periodica demand and earlier demand
has not survivedin litigation etc.

b. Morethan 80% of thedemands, confirmed
inthe ordersdon’t survive at the CESTAT.
It showsthat mgjority of the demandsbeing
confirmed by the learned officers are
frivolous. It meansthat this majority of the
appellants who are victim of such attitude
of the department will also haveto suffer a
pain of paying pre-deposit of 7.5%/10% as
the case may be.

c. Today around half of the time of the
CESTAT isbeing spent on the hearing stay

applications. If the requirement of the pre-
depositisdedtwithinthelaw, thisessentid
timemay beutilized in delivering thefina
judgments on the appeal's. Thisamendment
IS going to get that essential time saved
particul arly when number of pending cases
at CESTAT has crossed one lakh.

. One doubt being raised is that when 7.5%

of duty demanded (and penalty if any) is
paid as pre-deposit for appeal before the
Commissioner (Appeal), whether assessee
needs to deposit additional 10% or is it
suffice if rest of 2.5% is paid for appeal
before the CESTAT. Reading of the
provisions of Section 35F of the Central
Excise Act, 1944 reveals that it will be
suffice if additional 2.5% of the duty
demanded (and penalty if any) is paid as
pre-deposit at thisstage. Someclarification
from the Central Board of Excise and
Custom (CBEC) is badly needed.

. Onemoredoubt isbeing raised. Pre-deposit

of 7.5%/10% is made mandatory with a
view to unlock the crores of rupees of
revenue locked in the litigation and speed
up the delivery of judgment in litigation.
Onedoubt isthat even after payment of pre-
deposit of 7.5%, isappellant requiredtofile
a stay application for recovery of the rest
of the demand or not? One school of
thought is that once the order is passed,
unless stayed or set a side by the higher
authority, it is final and recovery of the
demand may beinitiated and henceto stay
operationsof such order, applicationfor stay
is still required. However, if it is the
situation, entire purpose for amendment of
mandatory pre-deposit would be defeated.
Clarification from the CBEC may throw
somelight on the situation.

Section 35 reads that 7.5%/10% of “duty
demanded or penalty imposed or both” is
to be paid as pre-deposit. Another doubt
beingraised isthat asthe“or” isused, isit
proper that if only 7.5%/10% of duty
demanded or penalty imposed is paid. In
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my opinion, the provision may be read as
follows. If only duty is demanded,
percentage of duty demandedisto bepaid,
if only penalty isdemanded, percentage of
penalty is to be paid and if both are
demanded percentage of both is required
to be paid.

. Asprovidedinthefirst provisotothe Section
35F of Central Excise Act, 1944, amount
required to be deposited shal not exceed Rs.
10crores. Thiscapisasotoohighand going
to help only high profile assesses.

. Provisionsof the Section 35F will comeinto

force from the date of commencement of
the Finance (No.2) Act, 2014. Second
proviso to the said section clarifiesthat the
provisions of new section 35F will not be
applicable to the appeals and stay
application pending on the date of
commencement of the Finance (No.2) Act,
2014. It meansthat payment of mandatory
pre-deposit will berequired for any appeal
filed on or after the date on which the
Finance (No.2) Bill, 2014 receives assent
of the President.

In terms of old provisions of Section 35F
“duty demanded” would include interest
also. However, in terms of explanation to
proposed Section 35 “duty demanded”
don’t include the interest and hence, pre-
deposit of 7.5%/10% of theinterest amount
isnot required.

Pre-deposit will be mandatory as it is
embedded in the provision of the Central
Excise Act, 1944. The CESTAT, being a
creatureof theprovisonsof the CustomsAct,
1962 (madeapplicableto Central ExciseAct,
1944 and Finance Act, 1994), can't go
beyond the provisionsof the Central Excise
Act, 1944 or the Finance Act, 1994.
Meaning thereby, the CESTAT can't waive
the pre-deposit by the appellant which is
made mandatory through the provisions of
the Central ExciseAct, 1994. However, High

Service Tax Decoded

Courtsmay waiveoff the requirement of the
pre depositininterest of justice.

3. Another important change is in the CENVAT
Credit Rules, 2004. At present thereisnotime
limit for taking CENVAT Credit and the same
may be taken even after 3-4 years as held by
thevarious courtsandtribunds. However, now
Rule4(1) and Rule4(7) of the CENVAT Credit
Rules, 2004 are being amended to providethat
CENVAT Credit is to be taken within six
monthsfrom the date of issue of invoice or other
documents as specified in the Rule 9(1) of the
saidrules.

a

This amendment is a very harsh. It takes
away legitimate right of the service
providers. Now, it will not be possible to
take CENVAT credit if such a credit is
missed due to oversight and came to the
knowledge after six months.

Thislimitationisapply only to the*input”
and“input services’ and not to the* capital
goods” and hence CENVAT credit for
“capital goods’ asdefined intherulesmay
betaken even after the period of six months.

CENVAT credit for theservicetax paid under
reverse charge mechanism may be taken
based on the challan through which service
provider has paid the service tax. It isalso
an eligible document under Rule 9(1) for
taking CENVAT Credit. Hence, CENVAT
credit for servicetax paid under full reverse
charge mechanism may betaken within six
months from the date of such challan.

Thisamendment iscoming intoforce from
1% September, 2014. Hence, the assessee
may find out the CENVAT credit missed
and takethe same on or before 31% August,
2014 evenif invoicesareissued or challans
arepaid prior thesix months, subject to other
conditions.

It is worth noting that the restriction is
imposed on taking of the CENVAT credit.
Once, the CENVAT credit is taken within
the time limit, there is no time limit for
utilization of the said credit.
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f. CENVAT credit may betakenimmediately
on receipt of invoice. But if payment to
service provider/manufacturer isnot made
within the period of three monthsfrom the
date of payment, assesseeisrequiredto pay
amount equivalent to the CENVAT credit
on such invoice and on payment to service
provider/manufacture, assessee becomes
entitled to take that CENVAT credit back
[New third provisoto Rule 4(7)]. However,
such a entitlement is subject to other
provisions of the CENVAT Credit Rules,
2004 and as per this new provisions,
CENVAT credit may not be available if
payment to service provider/manufacturer
has been delayed for six months or above.

g. Most of the time demand of servicetax is
being confirmed after six months. Or even
assessee may come to know only after six
monthsthat servicetax ispayableon certain
services. Insuchacasegeneradly, CENVAT
credit is being allowed on input and input
services which are used by the service
provider for providing that servicesand only
net service tax payable may be demanded.
However, now, by the time the demands get
confirmed, assessee’s right to claim credit
may have been gone and department may
dispute the eligibility of the CENVAT and
demandthefull servicetax liability without
allowing the CENVAT credit for input
services/inputs used for such services.

4. Under Entry No. 9 of the mega exemption

Notification No. 25/2012-ST, service provided
to an educational institution by way of renting
of immovable property was exempt from the
tax. This entry is amended to withdraw this
exemption and now schools and colleges will
haveto pay servicetax to service providersin
addition to rent for premise. Further, blanket
exemption was provided to services provided
to an educational institution for the services
which an educational institute carry out
themsel ves but may obtai n as outsourced from
other person. Scope of this exemption is now
restricted to transportation, catering, security,

housekeeping and admission & examination
related services. Even after 67 years of the
independence, the Government is failed in
providing educationto all the citizens. In such
asituation it is not at all a welcome change.
w.ef. 11-7-2014, “Bure Din Aa Gaye” .

In the case of Goods Transportation Agency
(GTA) Services, abatement of 75% isavailable
if CENVAT credit for inputs, input servicesand
capital goodsin not taken. Inthecaseof GTA,
generally, service recipient is liable to pay
service tax and it is difficult for him to prove
that service provider has not taken the
CENVAT Credit and for that servicerecipient
wasrequired to obtain certificatefrom each and
every GTA serviceprovider tothat effect. This
is an age old issue which was settled earlier
through inserting suitable provision in
prevailing abatement notification but the same
provision was missing in the new abatement
Notification No. 26/2012-ST came into
existence with Negative List Regime. Due to
this, that old ageissue of obtaining certificates
from GTA was reemerged. Now, it is settled
once again and obtaining certificatefrom GTA
isnot required (w.e.f.11-7-2014).

At present, transportation of passengers by a
contract carriage, whether airconditioned or not,
is exempt under Entry No. 23 (b) of the mega
exemption Notification No. 25/2012-ST. Now,
exemption for airconditioned contract carriage
has been withdrawn w.e.f. 11-07-2014.
Definition of the Contract Carriageisborrowed
from the Motor VehicleAct, 1988. In terms of
Section 2(7) of thesaid Act, acontract carriage
isamotor vehiclewhich carries apassenger or
passengers for hire or reward and is engaged
under acontract, whether expressed or implied,
for the use of such vehicle as a whole for the
carriage of passengers mentioned therein and
entered into by a person which a holder of a
permitin relation to such vehicleor any person
authorized by himin this behalf on a fixed or
an agreed rate of sumonatimebasis, whether
or not with reference to any route or distance;
or from one point to another, andin either case,
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without stopping to pick up or set down
passengers not included in the contract
anywhereduringthejourney, andincludesa
maxicab and a motor cab. In ssmple words,
private air conditioned buses will haveto pay
service tax w.e.f. 11-7-2014.

Loading, unloading, packing, storage,
warehous ng and transportation (except by air)
of cotton (ginned or bailed) is made exempt
w.e.f. 11-7-2014.

Sdling of spaceor timeslotsfor advertisements
(other than advertisements broadcast by radio
or television) isaservice in the Negative List
intermsof Section 65D(g). Thisentry isbeing
amended w.e.f. date to be notified after
enactment of the Finance (No.2) Act, 2014.
Thisexclusionis being restricted to selling of
space for advertisement in print mediaand all
other selling of space and time slots will be
taxable. Following points should be noted in
thisregards.

a. Under Entry No. 55 of theLIST |- STATE
LIST of the Constitution of India, taxeson
advertisements other than advertisements
published in the newspapers and
advertisement broadcast by radio or
televisonissubject matter of the Stateand
hence Central Government is not
empowered to tax thereon. In the year
2001, Hon'ble Madras High Court has
upheld theconstitutiona vaidity of service
tax on services provided by advertising
agency inrelation to advertisement inthe
case of Advertising ClubV. CBEC [2006
(2) STR 457 (Mad.)]. However, now the
entry isdifferently worded and it seemsthat
it stepsinto theexclusive power of the State
and hence constitutional validity of this
proposed entry may be challenged in the
High Couirt.

b. Selling of space for advertisement in print
mediaisstill not subject to servicetax. Print
media is defined to be books and news
papers as defined in the Press and
Registration of BooksAct, 1867.

Service Tax Decoded

- Interms of the Section 1(1) of the said
Act, book includesevery volume, part or
division of a volume, and pamphlet, in
any language, and every sheet of music,
map chart or plan separately printed.

- Intermsof the Section 1(1) of the same
Act, newspaper means any printed
periodical work containing public news
or comments on public news.

c. Definition of “book” asgiveninthe above
stated Act isaninclusivedefinition. We need
to refer to meaning of the booksin general
parlance and law settled under the said act.
Black’s Law Dictionary (4™ Edition)
defines the books as an assembly or
concourse of ideas expressed in words. It
is also defined as a literary composition
which is printed; a printed composition
bound in avolume. Whether any material
isbook or not will be question of factsand
areaisproneto litigation.

d. Intermsof the proposed Section 65B(39a)
of the Finance Act, 1994, Business
Directories, Yellow Pages and Trade
Catalogues which are primarily meant for
commercial purposeisnot to beconsidered
as print media and hence selling of space
for advertisement in such Business
Directories, Yellow Pages and Trade
Catalogues will be made taxable.

e. Examples for coverage for new levy as
given in D.O.F No. 334/15/2014-TRU
dated 10-7-2014 are advertisements on
internet websites, out-of-home media, on
film screen in theatres, bill boards,
conveyances, buildings, cell phones,
Automated Teller Machines, tickets,
commercid publications, aerial advertising,
etc.

9. Service of transportation of passengers by

Radio Taxisis servicein the Negative List in
terms of Section 65D(0). This exclusion is
being removed w.ef. the date to be notified
after enactment of the Finance (No.2) Act,
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2014 and service of transportation of passengers
by Radio Taxies would be taxable.

a. In terms of Paragraph 2(za) of the
Notification No. 25/2012-ST as amended
by Notification No. 6/2014-ST, “radio taxi”
means a taxi including a radio cab, by
whatever namecalled, whichisintwo-way
radio communicationwithacentra control
office and is enabled for tracking using
Global Positioning System (GPS) or
General Packet Radio Service (GPRS).

b. Abatement of 60% will be providedto such
Services.

10. Scope of Reverse Charge Mechanism (RCM)

has been expanded or amended as follows.

a. Banking company, financial ingtitutionand
non-banking financial companiesare made
liableto pay servicetax onservicesreceived
from arecovery agent. 100% of thetax is
to be discharged by the service recipients.
(w.ef. 11-7-2014)

b. Similarly, service provided by the director
of a body corporate, even if it is not a
“company” is brought under the Reverse
Charge Mechanism. For examples, Co-
operative Banks are having directors but
they may be registered under Multi-State
Co-operative Societies Act, 2002 or other
Actsand not asa“ Company”. Now, reveres
chargeisa so made applicableto such cases.
100% of thetax isto be discharged by the
servicerecipients. (w.e.f. 11-7-2014)

c. In the case of renting of motor vehicle
designedto carry passengers, if servicesare
covered under RCM and if value is not
abated (i.e. CENVAT credit istaken), 40%
of the tax liability is to be discharged by
the servicerecipient and 60% by the service
provider. Now, w.ef. 1-10-2014, service
recipient will haveto pay 50% and service
provider will have to pay 50% of the total
tax payable.

11. At present, payment of service tax shall be

made electronically through internet banking
if total servicetax paidisRs. 1 Lakh or more

12.

(including utilization of CENVAT Credit) in
the preceding financia year. W.e.f. 1-10-2014,
every assessee is bound to pay service tax
electronically through internet banking.

a. Method for making payment is procedural
law and law as stands on the date of
compliancewill be applicable. Payment of
service tax for the month of September,
2014 is required to be discharged on or
before 6™ October, 2014 and hence will be
required to be made electronically only.

b. This amendment will affect small tax
payers, particularly who are liable to pay
service tax under reverse charge
mechanism only.

c. Itisworthnoting that if the payment isnot
made el ectronically, penalty of Rs. 10,000/
- may be imposed under section 77(1)(d)
of the Finance Act, 1994.

d. Jurisdictional Assistant Commissioner/
Deputy Commissioner may for reasons to
be recorded in writing, allow assessee to
deposit the service tax by any mode other
than internet banking.

At present in the case of renting of a motor
vehicle abatement of 60% in the value is not
availableif CENVAT creditistaken. Inthecase
of Motor Cabs, where sub-contracting is
involved, it is not possible for the sub-
contractors/main contractor to take CENVAT
credit and passonthe sameif they want to take
abatement. Thisissue is now addressed after
long representations since introduction of
Negative List inthe year 2012.

a. Thisamendment will comeintoforceonly
on 1-10-2014 and not before that.

b. CENVAT credit of Inputs and Capital
goodsisstill not available.

c. Input services of renting of motor cab will
be allowed as follows. If person from
whom serviceisreceived ispaying service
tax on 40% of the value, full CENVAT
credit will beallowed. If person fromwhom
serviceisreceivedispaying servicetax on
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13.

14.

15.

full value, CENVAT credit upto 40% will
be allowed.

d. Input services other than renting of motor
cab will till not be allowed.

W.ef. 1-10-2014 Rule 2A of the Service Tax
(Determination of Value) Rules, 2006 is being
amended and in the case of works contracts
for maintenance or repair or completion and
finishing servicessuchasglazing or plastering
or floor and wall tiling or installation of
electrical fittings of immovable property, 70%
of value of such workscontract will be subject
to servicetax instead of 60% at present.

Intermsof Rule7 of the Point of Taxation Rules,
2011, point of taxation in the case of Reverse
Charge Mechanism (RCM) isthe date on which
payment ismadetotheservice provider. Interms
of present first proviso to Rule 7 of the Point of
Taxation Rules, 2011, if the payment isnot made
to the service provider within period of six
monthsfrom thedateof invoice, point of taxation
pre-ponds to date of invoice and liability is
required to bedischarged along withinterest on
completion of six months. Now, w.ef. 1-10-
2014, the said proviso is being subgtituted to
effect that if payment is not made within three
monthsfrom the dateof invoi ce, point of taxation
shall bethedateimmediately following thesaid
period of threemonths.

a. |t meansthat now:

- first, limit of six monthisreduced tothree
mounts; and

- secondly, point of taxation will not pre-
pond to date of invoice and hence undue
interest liability will not bethere.

b. Further, transitional provision is made to
effect that for invoicesissued before 1-10-
2014, if the payment is made within six
months from the date of invoice, that date
will bethe point of taxation otherwise, point
of taxation will pre-pond to invoice date.

Place of provisionfor intermediary servicesis
thelocation of the serviceprovider [Rule9(c))
of the Place of Provision of Services Rules,
2012]. If theintermediary islocated intaxable

16.
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territory, servicetax isto belevied and if the
intermediary islocated in non-taxableterritory,
service tax is not applicable. At present
intermediary meansabroker, agent or any other
person who arranges or facilitates aprovision
of service and broker, agents etc. dealing in
goods are not intermediary and place of
provision in their services is generally being
determined based onthe |l ocation of the service
recipient and not based on the location of the
service provided. Now, w.e.f 1-10-2014,
commission agents, brokers etc. dealing in
goodswill beconsdered as”intermediary” and
hence place of provision will be determined
based on their location.

a. For example, supposeanimporter of goods
has pai d commission to acommiss on agent
located in a non-taxable territory then at
present their place of provision is place of
provision of servicerecipient, i.e. importer,
i.e. in the taxable territory and service tax
isto be paid by the service recipient under
reverse charge mechanism. However, w.ef.
1-10-2014, place of provision will be
location of service provider, i.e. in non-
taxableterritory and hence servicetax will
not be applicable thereon.

b. Same way, commission agents located in
taxabl eterritory and receiving commission
from the foreign suppliers/buyer in
convertible foreign exchange will have to
pay servicetax astheplace of theprovision
of serviceswill beintaxableterritory.

c. Thus, situationmay totaly bereversed once
thisamendment will come into effect. Any
person paying or receiving commission for
goodsincrossborder transactionsisrequired
torevisittheir taxation for servicetax.

Facility for advance ruling is now made
availabletothe private limited companiesw.ef.
11-7-2014. Now, aprivatelimited company can
also seek for an advance ruling for the
determination of a question of law or fact
regarding the liability to pay service tax in
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17.

18.

19.

relation to a service proposed to be provided
by the private limited company.

Intermsof present explanationto Section 67A
of the Finance Act, 1994, rate of exchangeis
rate of exchangereferredtointhe Explanation
to Section 14 of the CustomsAct, 1962. Thus,
to make payment under Reverse Charge
Mechanism, one need to refer to the rates
notified under the CustomsAct, 1962 whichis
being changed frequently and hence hard to
be followed by the tax payer.

a. It is proposed that particular rules under
servicetax law itself will be prescribed for
determination of rate of exchange and
dependency onthe CustomsAct, 1962 will
not be there.

b. Thisamendment will comeintoforcefrom
the date to be notified by the Central
Government and till date no rules is
prescribed for this.

Up to 10-7-2014, CENVAT credit of service
tax paid under reverse charge mechanism is
availableonly if payment of the serviceispaid
to service provider and servicetax isalso paid
by the service recipient. Payment to service
provider for value of servicewasreally undue
requirement.

a W.e.f. 11-7-2014, CENVAT credit for
service tax paid under full reverse charge
will beavailableirrespective of thefact that
payment for serviceto service provider has
been made or not.

b. However, for the services covered under
partial reverse charge, this requirement is
still to be complied with.

Once the Show Cause Noticeis issued, there
isnotimelimit for the determination of service
tax due at present and Adjudication Officers
generally takes one year to two year to
adjudicate the Show Cause Notices generally.
Now, sub section (4B) is being inserted in
Section 73 (w.e.f. the date of enactment of the
Finance (No. 2) Act, 2014) and it is being
provided that the Central Excise Officer shall

determinetheamount of servicetax duewithin
six monthsfrom the date of notice.

a. Thistime limit is not made a compulsion
but has to be followed whereit is possible
to do so. So the God knows how much
effectivethisprovisionwill be.

b. Thislimitwill beof oneyear when extended
period of limitation is invoked under the
proviso to Section 73(1) or the proviso to
Section 73(4A). Department hardly issues
Show Cause Notice without invoking
extended period of limitation i.e. without
charge of fraud, collusion etc. and hence
for most of the noticesthislimit will of one
year only.

20. At present search and seizer may be authorized
by the Joint Commissioner. Now, it isproposed
to give such a power to Joint Commissioner/
Additional Commissioner or any other officer
as notified by the CBEC. W.e.f. date of
enactment of the Finance (No.2) Act, 2014,
CBEC will be empowered to notify even a
Superintendent who can authorize a search or
Seizure.

21. Section 87 isproposed to be amended to effect
that service tax due from the predecessor of
thebus nessat timeof transfer of bus nessmay
be recovered from the goodsin the custody or
possession of the successor of the business.

a  Thisamendment will comeintoforcefrom
date of enactment of the Finance (No.2)
Act, 2014.

b. Only “goods” are covered under this
amendment and the immovable property
obtai ned by successor of the businessisnot
subject to berecovered under thisprovision.

Now, assesseeisrequiredto pay interest upto 30%
p.a; required to pre-deposit of 7.5%/10% even in
genuine cases and frivolous demands; his
CENVAT credit will be lapsed if not taken within
Six months or payment to service provider is not
made within six months. So, al what wecandois
just have a hope that “Acche Din Aayenge’.

Ood
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Recent Judgements
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ashwinshah.ca@gmail.com

[ 2014 ] 41 taxmann.com 347
(Ahmedabad - CESTAT) CESTAT,
1 AHMEDABAD BENCH Gharda
Chemicals Ltd. v. Commissioner of
Central Excise & Service Tax, Surat

Transfer of invention, design, idea, process, patent
and other technical know-how interms of sale and
purchase agreement asagoing concernisnot liable
to service tax under Scientific or Technical
Consultancy Services or Intellectual Property
Services

a) Facts

Assessee transferred entire property viz.
invention, design, i dea, process, patent and other
technical know-how in terms of sale and
purchase agreement as a going concern.
Department sought levy of service tax thereon
under scientific or technica consultancy services.

Held

It is clear from definition of 'scientific or
technica consultancy services that there should
be an advice given by person or an institution
to another person. In this case, it had not been
brought out by the Revenue as to what advice
has been given by seller to buyer. Hence, prima
facie, no service tax was leviable under this
service and demand was stayed accordingly.

b) Facts

Assessee transferred entire property viz.
invention, design, i dea, process, patent and other
technical know-how in terms of sale and
purchase agreement as a going concern.
Department sought levy of servicetax thereon
under Intellectual Property Services.

Held

Intellectual property serviceistreated to have
been rendered only if there is a temporary
transfer of some intellectual property or

permitting its use. In this case, there was no
temporary transfer of intellectual property.
Hence, primafacie, noservicetax wasleviable
under this service and demand was stayed
accordingly.

[2014] 41 taxmann.com 376
(Ahmedabad - CESTAT) CESTAT,
18 AHMEDABAD BENCH State Charge
Gog Port of Magdalla v.Commissioner
of Central Excise & ServiceTax, Surat

Intellectual property rightsarerightsavailablewith
individual/ person; therefore, "Waterfront royalty
charges recovered by State Government for usage
of Waterfront under its sovereign rights cannot be
charged to service under Intellectual Property
Services.

Facts

Assessee, State Government had collected
Waterfront Royalty charges, which were charged
by Government of Gujarat from Fort users/private
parties for use of such Waterfront. Department
sought levy of service tax on such charges under
Intellectud Property Services. Assesseeargued that:
(a) same was a sovereign right of Government,
which could not be taxed and (b) even otherwise,
though chargesweretermed asWaterfront Royalty,
amount thereof was based upon tonnage of cargo
handled at a particular Port, which by any stretch
of imagination, could not be covered under
definition of Intellectual Property Rights.

Held

Definition of Intellectual Property Rightsis about
right availablewithinindividual or person. Charges
collected by assessee-Government for usage of
Waterfront as Waterfront Royalty Charges cannot,
prima facie, be covered under definition of
Intellectual Property Rights. Hence, requirement of
pre-deposit was waived.
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[ 2014] 41 taxmann.com 371 (Bangalore
- CESTAT) CESTAT, BANGALORE

19 BENCH Alchemist HR Services(P) Ltd.
v.Commissioner of Customs& Central
Excise, Hyderabad

To attract servicetax under ‘M anpower Recruitment
or Supply Agency', services should be rendered to
aclient; since students cannot be treated as clients
to whom services of recruitment and supply are
being rendered, no service tax can be charged on
consideration received from them for ensuring
employment.

Facts

Assessee was engaged in : (@) enrolling students
who have completed courses conducted by Institute
of Chartered Financial Analysts of India (ICFAI)
anditsaffiliatesand (b) after coursewas completed,
students were assured of employment with various
companies/firms with a specified minimum
remuneration. Towards this service, assessee was
collecting fee of Rs. 3300 from each student in
advance. Department sought levy of servicetax on
such amounts under 'Manpower Recruitment
Services.

Held

To attract Service Tax under category of ‘Manpower
Recruitment or Supply Agency', services should be
rendered to a client. Prima facie, students cannot
betreated asclientstowhom servicesof recruitment
and supply are being rendered. Hence, requirement
of pre-deposit waswaived in entirety.

[ 2014 ] 43taxmann.com 172 (Mumbai -
CESTAT) CESTAT, MUMBAI

20 BENCH Hiranandani Constructions
(P.) Ltd. v. Commissioner of Central
Excise, Thane

Where assessee-builder was collecting taxes/
charges payable under Maharashtra Ownership of
Flats (Regulation) Act, 1963 on actual basis from
flat owners, said activity did not, prima facie,
amount to Management, Maintenance or Repair
Services.

Facts

Assessee-builder, being promoter/executor, was
liable to discharge, on behalf of flat owners,
payments towards municipa local taxes, property
tax, water charges, electric charges, revenue

assessment or interest or any mandatory charges
under of Maharashtra Ownership of Flats
(Regulation) Act, 1963. Assessee was collecting
devd opment and maintenancefeesfromflat buyers
prior to handing over of possession and was
returning balance amount left after debiting said
expenses. Department argued that said activity of
assessee amounted to Management, maintenance
and repair services. Assessee argued that aforesaid
activity did not amount to serviceand clarified that
in respect of various services such as cleaning
services, lift maintenance etc., individual service
providers had discharged Service Tax.

Held

Inview of Section 5 of Maharashtra Ownership of
Flats (Regulation) Act, 1963, assessee'sactivity did
not, primafacie, amount to taxabl e service. Hence,
pre-deposit was waived infull .

[2014] 44 taxmann.com 474 (Allahabad)
21 HIGH COURT OF ALLAHABAD
Indian Coffee Workers Co-operative
Society Ltd. v. Commissioner of Central
Excise & Service Tax, Allahabad.

An assessee engaged in running and maintenance
of canteen or guest houses or engaged in catering
at premises belonging to clients, is an outdoor
caterer and liableto servicetax

Facts

An assessee engaged in running and maintenance
of canteen or guest houses or engaged in catering
at premises belonging to clients, is an outdoor
caterer. Such assessee is liable to service tax on
valueof servicesprovided by it irrespective of fact
that food supplied by assessee is not consumed by
client but its employees, workersand guests.

Held

It was held that assessee paying VAT on sale of
goods on supply of food and beverages to those
who consume them at canteen, would not exclude
liability of assessee for payment of servicetax in
respect of ataxable service provided by assessee
asan outdoor caterer. It wasfurther held that there
were contrary views which had held the field, a
case for imposition of penalty was not made oui.
The essential ingredients of Section 78 were not
fulfilled and hencethe penalty woul d, consequently,
have to stand deleted.

ERERE
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Sale Priceunder Gujarat VAT

1. Introduction

Inmy last article, | have discussed the concept
of deemed sale under works contracts,
particularly in the case of construction
contracts, In this Article, | have discussed
definition of sale price under GVAT Act, with
reference to Central Sales Tax Act and also
discussed some of the important decisionsfor
better understanding.

2. Dé€finitions

2.1 Section2(23) of Gujarat VAT Act, defines
'Sal€'. The next question which comesto
our mindisonwhichvalue, tax isrequired
to be charged and paid.

2.2 Section2(24) of Gujarat VAT Act, defines
what is sale price, which reads as under:

“saleprice’ meanstheamount of valuable
congderation paid or payableto adealer
or received or receivable by a dealer for
any sale of goods made including the
amount of dutieslevied or leviable under
the Central Excise Tariff Act, 1985 or the
CustomsAct, 1962 and any sum char ged
for anything done by the dealer in
respect of the goods at the time of or
beforedelivery thereof and includes,-

(@ inrelationto—

(i) the transfer, otherwise than in
pursuance of a contract, of
property in any goods,

(i) thetrander of theright touseany
goodsfor any purpose, whether or
not for a specified period,

(iif)the supply of goods by any
unincor porated association or
body of person to a member
thereof,

(iv)the supply by way of or as part of
any serviceor inany other manner
whatsoever, of goods, being food
or any other article for human
consumption or any drink
(whether or not intoxicating),

the amount of cash, deferred payment
or other val uable consideration paid or
payablethereof;

(b) inrelation to the transfer of property
ingoods (whether asgoodsor in some
other form) involved inthe execution
of aworks contract, such amount as
is arrived at by deducting from the
amount of va uable consideration paid
or payable to a person for the
execution of such works contract, the
amount representing labour
chargesfor such execution;

(c) inrelationto the delivery of goodson
hire purchase or any system of
payment by installments, the amount
of valuableconsideration payableto a
person for such delivery;

Following pointsemergesfrom above
definition:
» Thisisaninclusivedefinition

> Valuable consideration paid or
payableis chargableto tax,

> Including the amount of duties
levied or leviable under Central
exciseor CustomesAct,

» Including any sum charged for
anything done by the dealer in
respect of the goods at thetime
of or before delivery,
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» Includes the amount of cash,
deferred payment or other valuable
consideration paid or payable in

relationto:

- Works Contacts,

- transfer of the right to use any
goods,

- supply of goods by any
unincorporated association or body

of person to amember thereof,

- sale of eatables by hotels
restaurantsetc.,

but excluding, the amount
representing labour chargesin
such execution;

2.3 Sec2(h) of CST Act defines, sdepriceasunder:

“saleprice’” meansthe amount payableto a
dealer asconsideration for the sd e of any goods,
less any sum allowed as cash discount
according to the practice normally prevailing
in the trade, but inclusive of any sum charged
for anything done by the dealer in respect of
the goods at the time of or before the delivery
thereof other than the cost of freight or
delivery or the cost of installation in cases
wher e such cost is separately char ged:

[Provided that in the case of a transfer of
property in goods (whether asgoodsor insome
other form) involved in the execution of a
works contract, the sale price of such goods
shall be determined in the prescribed manner
by making such deduction from the total
consideration for theworks contract asmay be
prescribed and such price shall be deemed to
bethesalepricefor the purpose of thisclause;]

Now question arises:

3.1. Whether discount from salepriceisallowed

as deduction or not:

There can be two types of situation:

a Wherediscountisshownin bill and

b) Where discount isnot showninbill , but
given at later date by way of credit note.

i)

In the first case, where discount is
showninthebill and VAT iscollected
on after discount price, we have direct
decision of advance rulling authority
u/s 80 of Gujart VAT Law in the case
of “AnyBody” order dtd: 20-11-2012,
wherein Hon' ble Joint Commissioner
(legal) has accepted the argument of
dealer and held that as per definition
of salepriceu/s2(24)," dealer isliable
to pay tax on amount of valuable
consideration paid or payable to a
dealer or received or recivable by a
dealer for any sale of goods’

It means discount is allowed as
deduction and VAT is payable on the
amount after deducting discount.

In second case, where discount is not
shown in bill, but given at later date
by way of credit note, we have
decision of Hon’ ble Supremecourt in
thecaseof |FB IndustriesLtd. v/sState
of Kerala reportedin 49V ST 1 (SC)

In this case, discount was given to
customer through credit notes issued
subsequent to sale and the sale was
disallowed, which was confirmed by
Hon' ble Kerala High Court and in
appeal beforeHon' ble Supreme Court,
S.C. whileintrepreting Rule 9(a) has
held that “ The assessing authority
shall not reject the appellants’ claim
for exemption of the amounts of trade
discount solely on the ground that the
discount amounts were not shown in
thesaleinvoices!

Following the above judgement of
Hon’ble Supreme Court, Madhya
Pradesh High Court inthe case of BPL
Ltd. v/s Assistant Commissioner,
Commercial Tax, Bhopal Division-1,
Bhopal (MP) and others 69V ST
149(MP) held that :

“The assessees are entitled to
deductionunder the Madhya Pradesh
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Commercial Tax Act, 1994, of
discountsallowed by themtoretailers
based on ordinary trade practice by
way of issuing credit note even without
showing theminthesaleinvoiceor the
bill. *

If werefer to Sec 8(1)(b) Gujart VAT
Law read with Rule 43, there is no
mandatory requiremet to show
discountintheinvoiceitself.

3.2.Under which circumstancestransportation

chargesand fright isallowed asdeduction?

Aqgain there can be two types of situations:

a) Salecompleteat theplaceof seller and
b) Salecomplete at the place of buyer

In thefirst case, it was held in the case of
Prakash Retail P Ltd. V.s Deputy
Commissioner of Commercial Tax (Audit-
14), Dvo-1, Bangalore and others 68 VST
392 (Kar) that-

If the transfer of title of goodsis to be at the
place of seller then the subsequent chargesfor
transporting goods, installation and other
expenditure do not form part of amount for
whichthegoodsaresold. If the sale agreement
specifiesan obligation on the part of the seller
to transport the goods as incidental to the sale
then the same becomes part of the amount for
which the goods are sold.

It was held that, a perusal of the price lists
issued by manufacturer showed that the prices
wereexclusive of installation charges. Further
the invoicesraised by the petitioners specified
that the prices of goods were ex-showroom
price. It further specified that transfer of titlein
goods took place at the place of seller.
Therefore, the sale price of the goods at the
ex-showr oom price attracted tax. Subsequent
to transfer of title in the goods at the place of
seller they acted as agents of customers for
transportation of goods and for installation
purpose. The invoices produced by the
petitioner specified under different heads, the

VAT Demystified

sale price of the goods, the transportation
chargesand theinstallation charges.

Therefore the transportation charges and the
installation charges did not becomethe part of
sale price of the goods.

Inthesecond case, it washeld in the case of
India Meters Ltd. v/s State of Tamil Nadu
34 VST 273 (SC), that:

If asper contract thetransfer of titletothegoods
wasto take placeonly ondelivery of goods at
the customer’s place and that the customer’s
obligation to pay would arise only after the
ddivery had been so effected, then in such case
trangportation chargesaswel | asinsurancewill
form part of saleprice.

“In the instant case, the obligation to pay
freight was clearly on the appellant as there
was no sale at all, unless the goods were
delivered at the premises of the buyer and in
order to soddliver, the assessee necessarily had
toincur freight charges”

Above decision is very important in CST
Law and as per sec 2(h) of CST Act,

“Sdepricemeans............. other than the cost
of freight or delivery or the cost of installation
in caseswheresuch cost isseparately charged:

Because of this judgement, if contract is for
Delivery at premisesof buyer andtill that time
al risk is on seller and property in goods
transferred at buyer’s place then even under
CST Act, freight and insurance will form part
of saleprice.

3.3.Any services rendered to customer after
delivery, whether value of such service
should be included in sale price for the
purpose of calculation of tax liability?

An authorised dealer and a selling agent of
motor cycles, wascollecting handling or service
charges for registration with RTO and for
arranging smart card to customer.

Whether handling charges collected by dealer
can form part of sale price and whether dealer
isrequired to pay VAT on such amount or not.
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Bombay High Court in the case of
ADDITIONAL COMMISIONER OF
SALES TAX, VAT IIl, MUMBAI vs.
SEHGAL AUTORIDERS PVT. LTD.
[2011] 43V ST 398 (Bom) has held that the
goods which formed the subject-matter of the
contract between the respondent and its buyer
were in a specific and deliverable state. The
transfer of property in the goodsin pursuance
of the sale contract took place against the
payment of the price of thegoods. The service
of facilitating the registration of the vehicles
was rendered by the seller-respondent to the
buyer and in rendering that service, the seller
acted as an agent of the buyer. Sincethey did
not constitute a sum charged for anything
doneby theseller in respect of the goods at
the time of or before the delivery thereof,
such sum cannot betreated assale price.

3.4.When customer supplied free material or

material liketoals, dies, moulds, etc., freeof
cost to the assessee to enable it to
manufacture, whether value of such
material can form part of turnover of
manufacturefor determining saleprice?

In the case of V.S Engineering P Ltd. v/s
State of Andhra Pradesh 68 VST 87 (AP)

Back Ground of the case:

The petitioner-dealer was engaged in
manufacture of railway sleepersandballast, and
manufactured mono block pre-stressed
concrete sleepersfor broad gaugeinaccordance
with the drawings and specificationsissued by
the South Central Railways. The dealer was
supplied fastenings, malleable cast ironinserts
and high tensile strength wire (strands) free of
cost, to beincorporated inthe concrete sleepers.
Both the assessing officer as well as al the
authoritiesincluding the Tribunal rejected the
claim of the dealer that its activity of
manufacture and supply of the mono block
concretesleeperstothe South Central Ralways,
wasaworks contract and held that the dealer’s
supply was sales of mono block concrete
sleepers and that the dealer was liable to pay
tax onthevalue of thefree issuematerial, viz.,

fastenings, malleable cast ironinsertsand high
tensile strength wire (strands), which were
incorporated and became part of the sleepers.
On arevision petition.

Held, allowing the petition, that the cost price
that was paid to the dealer did not include the
value of freeissue material, and the dealer had
not collected any salestax and therailwayshad
not paid any amount on the value representing
the free issued materia. In that view of the
matter, the saleprice, for the purpose of section
5 of theAndhraPradesh General SalesTax Act,
1957 wasthethe actual consideration that was
received or receivable by the dealer alone that
could be the basis for levy of sales tax. The
value of free issued materials used in the
manufacture of sleepers would not form part
of turnover of the manufacturer under section
2(1)(s) of the Andhra Pradesh General Sales
Tax Act, 1957.

Caseof TsTech Sun (India) Ltd. v/s State
of Uttar Pradesh and others 15 VST 599
(SC)

Back Ground of the case:

Theassessee manufactured plastic automobile
components as per design and specifications
given. The customer supplied tools, dies,
moulds, etc., free of cost to the assessee to
enable it to manufacture automobile
components.

Held, that amortisation costs of the toolings
were not to be included in the sale price of the
componentsfor the purpose of tradetax under
the U. P. Trade Tax Act, 1948.

Conclusion:

| havetried to discussdifferent situation under
which VAT isliableon sale price, theremay be
many more situationswhere dispute may arise
in determining sale priceof goods, under Local
Act aswell as under CST Act.

od
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VAT - Recent Judgements
and Updates

CA. Bihari B. Shah
biharishah@yahoo.com.

[
[A]

[i]

IMPORTANT JUDGMENTS:

| mpor tant judgment on billingtransaction
delivered by Hon. Gujarat High Court in
case of Madhav Steel Corp. vs. State of

Gujarat.
| ssue:

Whether The Hon. Tribunal wasright in law
in holding that the appellant was not entitled
to get the Input Tax Credit u/s. 11 of the Act
on the ground that the vendor’s registration
was cancelled ab initio?

Facts:

The appellant has claimed the tax credit on
the purchases made from Shree Bhavani | spat
Bhavnagar and is disallowed as vendor’'s
registration certificate has been cancelled ab
initio. The appellant has preferred an appeal
before the Appellate Authority and after
rejection of the appeal by the first Appellate
Authority, the appellant haspreferred afurther
appeal beforethe Hon. Tribunal and the Hon.
Tribunal has confirmed the assessment made
by the Assessing Officer of disallowing the
tax credit. The appellant has gone before the
Hon. Gujarat High Court and the Hon.
Gujarat High Court has confirmed the
Tribunal’s order on the ground that the sales
transaction of the appellant were found to be
non-genuine and it appeared that these were
only billing activities and no error has been
considered by the A. O. as well as the Hon.
Tribunal in denying the Input Tax Credit.

The decision is very much useful to all
Practitionersbecause many casesarepending
before various appellate stages and therefore
important paragraphs are reproduced
hereunder for the benefit of the readers.

It is vehemently submitted by the learned
advocate appearing on behalf of the appel lants
that the learned Tribuna has materidly erred
in confirming the assessment order denying

[ii]

input tax credit claimed by the respective
appellants solely on the ground that the
vendor’ sregi sration fromwhom therespective
appellants have purchased the goods, hasbeen
cancelled retrogpectively and ab-initio.

It is submitted that the learned Tribunal has
materialy erredinnot relying uponthedecision
of the Tribund inthe caseof M/.s. ShreeKiran
Qil Mill rendered in Second Appeal No. 640/
2009 in which it was held that the tax credit
claimed cannot be disallowed after the date of
publication of parti cularsof cancellation of such
dealer where registration certificate of the
vendor is cancelled retrospectively. It is
submitted that inthe present casethe Assessing
Officer/ Deputy Commissioner, disdlowedthe
appellant’s claim of input tax credit on the
purchases madefrom M/s. Shree Bhavani | spat
and M/s. Mangal Enterpriseontheground that
the regigtration certificates of the aforesaid
vendors were cancelled ab initio for billing
activity. Itissubmitted that however Assessing
Officer aswell asthelearned Tribunal has not
properly appreciated thefact that as suchwhen
the gppellant made purchasesfromthe aforesaid
two vendors, they were having their valid
registrationsunder theAct aswell asCST Act
and assuch the sd etransactionswererecorded
intheaccount of booksof thevendorsand even
the payments were made through cheques. It
is submitted that as such the appelants also
produced the rel evant documentary evidences
such asinvoices, weigh bridge, stock register
and copy of the account to prove that in fact
thetransacti ons between the appel lantsand the
aforesaid two vendorswere genui ne purchases.

It is further submitted by the learned AGP
appearing on behalf of the State that in the
present case the Assessing Officer aswell as
the learned Tribunal have not disallowed the
input tax credit on the purchases made by the
respective appellantsfrom their vendors M/s.
Shree Bhavani Ispat and M/s. Mangal
Enterprise solely on the ground that the
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vendors' registration have been cancelled
retrospectively and cancelled ab initio. It is
submitted that over and above the fact that
thelr respective vendors failed to prove their
purchases from different 23 dealers and
therefore, they were not in a position to sell
any goodsto the respective appellantsin the
present casei.e. tothedealersherein, thereis
a specific finding given by the Assessing
Officer that assuch the respective appellants/
dealers have failed to prove by cogent
evidences that in fact the sale transactions
were genuineand/or therewere movement of
goods. It issubmitted that thereforewhen the
respective appellants/dealers have failed to
provethe genuineness of the saletransactions
and actual movement of goods, the finding
recorded by the Assessing Officer aswell as
thelearned Tribunal that the sale transactions
are not genuine and there were only billing
activities only for the purpose of getting the
tax credit and looking to the modus operandi
of evading the taxes, both the Assessing
Officer as well as the learned Tribunal have
rightly denied the input tax credit claimed by
the respective appel lantsclaimed under section
11 of the ACT. It issubmitted that assuch the
denid of input credit claimed by the respective
dealers/appd lantsisabsol utely in consonance
with the provisions of the Act more
particularly section 11 of theAct.

It is submitted that as such the onusis upon
the dealer, who claimed the input tax credit,
to prove the genuineness of the transactions,
which the appellants/dealers have failed to
establish and prove. It is submitted that
thereforein thefactsand circumstances of the
case, the decision of the Tribunal in the case
of M/s. Kiran Qil Mill is not rightly applied
by the A ssessing Officer aswell asthelearned
Tribund.

It is submitted that accordingly in the above
circumstances, the government suffers huge
revenueloss. The Government cannot collect
tax on saleby A to C asit is neither recorded
inthe books of account of A nor C. However,
the Government is less concerned about
transaction between A & C as C does not
demand input tax credit on its purchases qua
A. Further asregardsthetransaction between
B & C, asB isinvolved in billing activities,

liii]

[iv]

sonormaly it will not deposit thetax collected
from C in the Government Treasury. B is a
dealer engaged in billing activities. After
registration, B issues bogus bills on
commission basis. So before revenue
authoritiescometo know about the activities
of B, B would have earned a huge amount of
commission. Normally B does not filereturn.
After a certain period when B believes that
now it may get caught by the revenue, B
appliesfor cancellation of registration. Many
times it is found that dealer B (engaged in
bogushilling) is absconding.

Now, so far asthe contention on behalf of the
appellants/dealers that as, when they
purchased the goods from the aforesaid two
vendors, both the af oresaid two vendorswere
having the registration and their registration
came to be cancelled subsequently
retrospectively and therefore, they cannot be
denied the input tax credit on the purchases
made by them, made from the aforesaid two
vendorsisconcerned, itisrequiredto benoted
that in the present case the input tax credit/s
have not been denied solely on the Aforesaid
ground. The input tax credit has/have been
denied also on the ground that the respective
appellant/s—deder/shavefailed to provethe
actual physical movement of the goods
alleged to have been purchased by them from
the aforesaid vendors and therefore, itisheld
that there was no actual physical movement
of thegoodsand therefore, the saletransaction
is/are not genuine And it was only billing
activitiesto defraud the government.

Cons dering theabovefactsand circumstances
of the caseand when the appel lant/s—dealer/s
havefailed to satisfy/provethe actual physical
movement of the goods alleged to have been
purchased by them from the aforesaid two
vendors on which the input tax credit have
been claimed and when the sale transactions
arefound to be not genuine and it appearsthat
therewereonly billing activities, weare of the
opinion that no error has been committed by
the Assessing Officer as well as learned
Tribunal in denying theinput tax credit. Under
the circumstances, as such the proposed
substantial questionsof law referred to herein
above are answered against the appellant/s —
dedler/sand infavour of Revenue.
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[B] Theimportant judgment delivered by theHon.

[1]

Tribunal in case of M/s. Keshav Till Factory
& M/s. Shyam Industries on wide meaning
of Manufacturing Activities.

| sue:

In case of M/s. Keshav Till Factory, the
appellantiscarrying onthe businessof buying
natural Till and after processing the same, the
appellantissallingit. Itismechanically dried
and after removing the husk by process of
washing through caustic soda, pure till is
exported.

The question is whether this process is a
manufacturing activity or not?

In case of Shyam Industries, the appellant is
also an Exporter in the commodity of Huld
Sesame (H.S). The appellant has purchased
natural sesame seedsfrom variousdealersand
the same are being cleaned through machineries
and thereafter Natural Sesame Seeds(NSS) are
being graded to the required specimen by the
Foreign Buyers. The said grading depends
upontheshape and size of the NSS. Thereafter
NSSiswashed through caustic soda. Theentire
process is done mechanically. After washing
through caustic soda, the NSS entersinto the
process of drying and after drying, the upper
layer isremoved fromtheNSSandisconverted
into H.S. The question is whether the above
processisamanufacturing activity or not?

The decision is very much important in day
to-day practice and therefore the important
paragraphs of the judgment are reproduced
hereunder for the benefit of the readers.

After discussing the definition of
“Manufacture” under the Gujarat Vat Act, the
appellant had relied onthe decision of Hon'ble
Gujarat High Courtinthe case of M/s. Laxmi
Oil MillsLtd. vs. Commissioner of SalesTax,
Ahmedabad 92 STC 174 which can be said
to be directly on the issue involved in the
present appeal s and the definition of theword
‘manufacture’ under the Gujarat Sales Tax
Act, 1969 was considered therein. It washeld
that section 2(16) givesavery widedefinition
of manufacture and includes severd activities
such as extracting, collecting, altering,
ornamenting, finishing or otherwise
processing. It also excludes several processing

VAT - Recent Judgements and Updates

activities mentioned in rule 3 of the Gujarat
Sales Tax Rules, 1970, though these may
amount to manufacture ascommonly known.
It wastherefore held that the ordinary meaning
of the word manufacture would be of no
relevance and the statutory meaning givento
theword manufacture under sub-section (16)
of section 2 is required to be considered in
each case. If the nature of goodsis changed
by the process which are covered by the
definition giveninsection 2(16), thenitwould
amount to amanufacturing process.

Based onthe aforesaid decisions, relied upon
by the appellant, it is quite clear that for the
purposeof interpretation firstly the definition
given under the statute hasto be looked into.
Applying theaboveprinciples, if the definition
of manufacture is taken into consideration
then it is quite evident that the process
undertaken by the appellant i.e. cleaning,
drying and brushing with chemicals and
removing of upper layer (fotri) of NSSas per
the requirement of the customer and
converting it into either dehusk till or HS,
sgquarely falls within the four corners of the
definition of ‘manufacture’ as provided u/s.
2(14) of the Act. When the process carried
out by the appellant squarely fallswithin the
categories stated in the definition of
‘manufacture’ then the requirement to see or
examine as to whether a new, distinct and
different commodity emergesor not also does
not arise.

In the light of the foregoing discussion,
provisionsof Gujarat Vat and position of law,
the Tribunal isof theview that the respondents
are not justified in holding that the process
undertaken by the appellant does not amount
to manufacture, the Tribunal, therefore,
reverses their finding and holds that the
activity undertaken by the appellant clearly
amounts to manufacture and hence the
appellants are held to be entitled to input tax
credit of raw materials, processing materials,
fuel and capital goodsin consonancewiththe
provisions contained in section 11 of the
Gujarat Vat Act. Sincethe appellants succeed
on the main issue and the levy of tax is not
justified, thereisno question of charging any
interest or levy of penalty on this count.
HERE
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BusinessValuation
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Approaches to Valuation
Asset Approach
TheAsset Approach

The Asset-based valuation approach involves
methods of determining a company’s value by
analyzing the value of a company’s assets. This
approach often serves asava uation floor sincemost
companies have greater value as a going concern
thanthey wouldif liquidated, i.e., the present value
of future cash flows generated by the assetsusually
far exceed theliquidation value of those assets. This
difference between the asset value and going
concern value is normally attributable to
“intangibles’. An exception to thismight be alow-
margin businessinacompetitiveindustry that owns
its immovable properties, which has appreciated
over timeduetoitsdevelopment value. Inthiscase,
the asset value may exceed the going concernvalue
of the business.

Asset approach is generally preferred to value
intangibleasset (like brands, patents, goodwill etc)
of the business. (We will go through valuation of
intangible assetsin next article)

This methodology is likely to be appropriate for a
business whose value derives mainly from the
underlying value of itsassetsrather thanitsearnings,
such as property holding and investment business.
Thismethod may also be appropriatefor abusiness
that is not making an adequate return on assets and
for which a greater value can be realized by
liquidating the business and selling its assets. Net
asset values, which are of great relevance in
industries such as utilities, manufacturing and
transport that are dependent on physical
infrastructure and assets, may not have particular
significance in industries such as information
technology, pharmaceutical that are driven by
intangibles not recorded in the books.

Given that the most bus nessvaluationsaretypically
conducted under the premise of a going concern,
the apprai ser may decidethat the asset approachis
ingppropriatefor determining anindication of value.
However, the apprai ser may test if the company is
worth morein liquidation as opposed to asagoing
concern by utilizing an asset approach.

Following figure shows a business val ue based on
asset approach.

Valuation Balance Sheet

Total Asset

4 Current Assets Current Liabilities
Invested
Capital
A

Plant, Properties Long - Term
& equipments Debts

Owner’s fund

Other Assets
Equity
And Reserves

Intangible Assets

Companies Act, 2013 draft Rules cover most of
thefrequently used methods of valuation aswell as
permit val uersto apply other methods asappropriate
andjustified. TheRules providesthat the valuation
of any asset as on valuation date shall be made in
accordance with any one or more of the following
methods. (Sr. No. 1, 7 and 9 are fundamentally
based on asset approach. Value may be determined
using methods mentioned in Sr. No. 2, 8 and 10
based on asset approach or other approaches)

1. Net asset valuemethod
2. Market Price method

3. Yieldmethod/ Profit Earning Capacity Value
(PECV)

Discounted Cash Flow Method (DCF)

5. Comparable Companies
Methodology (CCM)

Multiples
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6. Comparable Transaction Multiples Method
(CT™)

7. Priceof Recent | nvestment method (PORI)
8. Sum of the parts valuation (SOTP)

9. Liquidation value

10. Weighted Average M ethod

11. Any other method accepted or notified by the
Reserve Bank of India, Securities and
Exchange Board or Income Tax Authorities.

12. Any other method(s) that theva uer may deem
fit to adopt in the given circumstances of the
case, provided that adequate justification for
use of such method(s) (and not any of the
methods above) must beincludedinthereport.

CCI guidelines, 1990 (para6.1) state that “ The net
asset value, as at the latest audited balance-sheet
date, will be calculated starting fromthetotal assets
of the Company or of the branch and deducting
there from all debts, dues, borrowings and
liabilities, including current and likely contingent
liabilities and preference capital, if any. In other
words, it should represent the true “ net worth” of
the business after providing for all outside present
and potential liabilities. In the case of companies,
the net asset value as calculated fromthe asset side
of the balance-sheet in the above manner will be
cross checked with equity share capital plus free
reserves and surplus, less the likely contingent
liabilities”

AssetsValuation M ethodology

Net Assets value represents owners' value which
isarrived at after reducing all external liabilitiesand
preference shareholders claims, if any, from the
aggregate value of all assets, as valued and stated
in the Balance Sheet as on valuation date.

Some adjustments may be considered depending
upon the particular case while arriving at net asset
value. Few arelisted below:

Contingent Liabilities

The amount of Contingent Liabilities as
disclosed in the financial statements of the
entity needs to be adjusted from the value of
net assats. If necessary, legal opinionregarding
sustainability of claimsor contingent liabilities
should be called for. Some examples of
Contingent liabilitiesare:

1. Tax demands (incometax, excise, VAT etc)
2. Claimsfrom customers

3. Contractual obligations

4. Mattersreferred toArbitrations

5. Labour related issues

Contingent Assets

If the company has made escalation claims,
insurance claims or other similar claims, then
the possibility of their recovery should be
carefully made on a fair basis, particularly
having regard to the time framein which they
arelikely to berecovered. Thelikely cost to be
incurred for realizing the amount needs to be
adjusted.

Qualifications & Notesto Accounts

QualificationsintheAuditorsreport and notes
to accounts should also be given due
consideration. If it callsfor any adjustment, the
same should be carried out. e.g. diminutionin
thevalueof long term investmentsnot provided
for, provisionfor gratuity and leave encashment
not made, provision for doubtful debts not
made, etc.

Different Techniques of Asset Valuation

Some of the most common techniques of val uation
considered under this approach are to value a
business enterprise on the basis of book value of
the assets or Adjusted book value of the assetsor at
Replacement value or applying cost to create
approach or just deriving the liquidation proceeds.
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Book value or Adjusted book value:

Book value is simply a value based upon the
accounting books of the business. In simple term,
Assets less liabilities equals the owners' equity,
whichisthe“Book Value’ of the business.

Net Assets Value = Total Assets (excluding
Miscellaneous Expenditure & Debit balance of
Profit & Lossaccount) —Total Liabilities

Or

Net Assets Value = Share Capital + Reserves
(excluding reval uation reserves) — Miscellaneous
Expenditure — Debit Balance of Profit & Loss
Account

Adjusted book valueis preferred over book value
becauseit involves reviewing each and every asset
and liability on the company’s balance sheet and
adjusting it to reflect its estimated market value.
Depending on the mix of assets owned by the
company, other types of appraisers (e.g., property
valuer, machinery and equipment valuer) might
need to be consulted aspart of the valuation process.
In addition, it is important to consider intangible
itemsthat might not necessarily bereflected onthe
bal ance sheet, but which might have considerable
value to a user, such as trade names, patents, etc.
The unrecorded and contingent liabilities are aso
considered at their fairly estimated value.

Isit possiblefor book val ueto beareasonabl e proxy
for the true value of a business? For mature firms
with predominantly fixed assets, little or no growth
opportunities and no potential for excess returns,
the book value of the assetsmay yield areasonable
measure of the true value of thesefirms. For firms
with significant growth opportunitiesin businesses
wherethey can generate excessreturns, book val ues
will be very different from true value.

Replacement valueor Priceof recent investment
method and Cost to createvalue:

Business Valuation

Replacement value or priceof recent investmentis
aleast valuethat aseller will ing st from buyer who
otherwise would have to expend for getting such
assets and creating such liabilities. It isavalue at
whichthesimilar assets(andliabilitiesal so) can be
replaced with existing assets of the business.

“Cost to create” value is basically from the view
point of the buyer or investor. In case of business
purchase, the buyer or investor would liketo know
the cost that he may have to incur for purchase of
theassets (and liabilitiesalso) insimilar conditions
or bringing the identical assets to the place of use.
The cost to build similar intangible worth or asset
for the business is also considered. The value so
derived can help him to negotiate afair price.

Liquidation valueor net realizablevalue

Generdly, whileofferingabusinessfor sell, aseller
would like to know the least value of the business
that he or she can get onjust liquidating the business
assets. This value can help to negotiate a better
price.

Liquidation analysi sshould be cons dered when the
value of the business, on a control basis as
determined by theincome or market approaches, is
low relative to the net asset value. Application of
theliquidation approach must consider the expenses
associated with liquidation, including taxes, selling
expenses and plant closing costs, and the risk and
timing related to the proceeds.

Asset Based Method may not be relevant in case
of companies operating inanindustry where human
knowledge and creativity are more relevant as
compared to physical assets in value creation. In
such cases, the Earnings Based Methods may be
adopted. Net Assets M ethod may sometimesbeused
as a backup to support the value arrived at as per
other methods.

god
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(A) MCA UPDATES:
1. Certification of E-forms/ non e-forms under

the Companies Act, 2013 by the Practicing
Pr ofessionals:

The Ministry has clarified that where any
instance of filing of documents, application
or return or petition etc. containing false or
misleading information or omission of
material fact or incomplete information is
observed, the Regional Director or the
Registrar, shall conduct a quick inquiry
against the professionals who certified the
form and signatory thereof including an
officer in default who appears prima facie
responsible for submitting false or
misleading or incorrect information pursuant
to requirement of the prescribed Rules; 15
days notice may be given for the purpose.

The Regional Director or the Registrar will
submit his/her report in respect of the
inquiry initiated, irrespective of the outcome,
to the E -Governance cell of the Ministry
within 15 days of the expiry of period given
for submission of an explanation with
recommendation in initiating action u/s 447
and 448 of the Companies Act, 2013
wherever applicable and also regarding
referral of the matter to the concerned
professional Institute for initiating
disciplinary proceedings.

The E-Gov cell of the Ministry shall process
each case so referred and issue necessary
instructions to the Regional Director/
Registrar of Companies for initiating action
u's 448 and 449 of the Act wherever prima
facie cases have been made out. The E-Gov
cell will thereafter refer such cases to the
concerned Institute for conducting
disciplinary proceedings against the errant
member as well as debar the concerned
professional from filing any document on
the MCA portal in future.

[General Circular-10/2014 dated 07" M ay,
2014]

2. Onetime opportunity for extension of Period
of Reservation of Name:

Many stakeholders had reserved names for
the purpose of Company incorporation with
60 days prescribed validity expiring during
the above mentioned period but they could
not avail of the 60 days prescribed period
for using the name to complete the
corresponding incorporation requirements
due to the non-availability of services on
the MCAZ21 portal to stakeholders from 1%
April, 2014 to 28" April, 2014, hence, the
MCA has extended the validity of
reservation up to 31st May, 2014, of al such
names with due date of expiry between 1%
April, 2014 to 28th April, 2014.

[General Circular-11/2014 dated 12" M ay,
2014]

3. Applicability of PAN requirement for Foreign
Nationals.

To remove the difficulties being faced by
Foreign Nationals while filing Incorporation
form (INC-7) due to mandatory requirement
of submission of PAN details of intending
Directors at the time of filing the application
for incorporation, the MCA has clarified that
PAN details are mandatory only for those
foreign nationals who are required to
possess “PAN” in terms of provisions of the
Income Tax Act, 1961 on the date of
application for incorporation.

Where the intending Director who is a
Foreign National is not required to
compulsorily possess PAN, it will be
sufficient for such a person to furnish his/
her passport number, alongwith undertaking
stating that provisions of mandatory
applicability of PAN are not applicable to
the person concerned.

[General Circular-12/2014 dated 22"
May, 2014]

4. Extension of validity period for names
reserved as on 31st March, 2014,

In continuation of the General Circular No.
11/2014 dated 12/05/2014, approval of the
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Competent Authority is hereby conveyed to
extend continuity of all reserved names as
on 31% March 2014 for another fifteen days
period from the date of issue of this circular.
[General Circular-13/2014 dated 23/05/
2014]

5. Clarifications on Rules prescribed under the
Companies Act, 2013 — Matters relating to
appointment and qualifications of directors
and Independent Directors. :

(i) Section 149(6)(c): “pecuniary interest in

certain transactions” :(—

The MCA has clarified that in view of the
provisions of section 188 which take away
transactions in the ordinary course of
business at arm’s length price from the
purview of related party transactions, an
‘ID’” will not be said to have ‘pecuniary
relationship’ under section 149(6)(c) in
such cases.

It is also clarified that ‘pecuniary
relationship’ provided in section
149(6)(c) of the Act does not include
receipt of remuneration, from one or
more companies, by way of fee provided
under sub—section (5) of section 197,
reimbursement of expenses for
participation in the Board and other
meetings and profit related commission
approved by the members, in accordance
with the provisions of the Act.

(ii) Section 149: Appointment of ‘IDs'’:
Explanation to section 149(1l) clearly
provides that any tenure of an ‘ID’ on the
date of commencement of the Act shall
not be counted for his appointment/
holding office of director under the Act.
In view of the transitional period of one
year provided under section 149(5), it is
hereby clarified that it would be necessary
that if it is intended to appoint existing
‘IDS’ under the new Act, such
appointment shall be made expressly
under section 149 (10)/ (11) read with
Schedule IV of the Act within one year
from 13th April, 2014, subject to
compliance with eligibility and other
prescribed conditions.

(iii) Section 149(10)/(11) — Appointment of ‘IDS
for less than 5 years.-

The MCA has clarified that section 149(10)

of the Act provides for a term of “up to

Corporate Law Update

five consecutive years’ for an ‘ID’. As
such while appointment of an ‘ID’ for a
term of less than five years would be
permissible, appointment for any term
(whether for five years or less) is to be
treated as a one term under section
149(10) of the Act. Further, under section
149 (11) of the Act, no person can hold
office of ‘ID’ for more than ‘two
consecutive terms' . Such a person shall
have to demit office after two consecutive
terms even if the total number of years of
his appointment in such two consecutive
terms is less than 10 years.

In such a case the person completing
‘consecutive terms of less than ten years'
shall be eligible for appointment only
after the expiry of the requisite cooling—
off period of three years.

(iv) Appointment of ‘IDS' through letter of

The MCA has clarified that in view of
the specific provisions of Schedule IV,
appointment of ‘IDs’ under the new Act
would need to be formalized through a
letter of appointment even in case of
appointment of existing ‘IDs’ .
[General Circular-14/2014 dated 09/
06/2014]

6. Clarification regarding maintaining register
in new for mat [sub-section (9) of section 186]:

The Ministry has clarified that registers
maintained by companies for loans/
guarantee/security/making acquisition
pursuant to sub-section (5) of Section 372A
of Companies Act,1956 may continue as
per requirements under these provisions and
the new format prescribed vide Form MBP-
2 shall be used for particulars entered in
such registers on and from 01/04/2014.

[General Circular-15/2014 dated 09/06/
2014]

7. Applicability of PAN requirement for Foreign
Nationals :

In continuation of the General Circular No.
12/2014 dated 22.05.2014 regards the
above subject, the MCA has clarified that
the provisions of the said Circular are
applicable to a Foreign National who is a
subscriber / promoter at the time of
incorporation of the Company.
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In case, the said subscriber/promoter does
not possess Permanent Account Number
(PAN), he / she shall furnish a declaration
in the prescribed proforma, as an attachment
to the Incorporation Form (INC-7).

MCA has further clarified that, in case of a
Resident Director of the proposed company
he/ she shall be required to submit PAN
details at the time of incorporation.

[General Circular-16/2014 dated 10/06/2014]

8. Fil

ling of MGT-10:

In continuation of General Circular No. 06/
2014 dated 29.03.2014 and 09/2014 dated
25.04.2014, MCA has clarified that
stakeholders are required to fill Form MGT-
10 physically, get it duly signed/certified by
a professional and file it along with other
required enclosures as attachments with the
prescribed General E-form No. GNL-2.

This temporary arrangement will continue
till an E-Form for MGT-10 is made avail able.
Fee applicable for MGT-10 will be as per
the Table of Fees prescribed in Companies
(Registration Offices and Fees) Rules, 2014.

[General Circular-17/2014 dated 11/06/2014]
9. Clarification for filing of Form No. INC-27

for

pri
Ac

conversion of company from public to
vate under the provisions of Companies

t, 2013:

As the relevant provisions of Companies Act,
2013 (second proviso to sub-section (1) and
sub-section (2) of section 14) have not been
notified, the MCA has clarified that in view
of this, the corresponding provisions of
Companies Act, 1956 (Proviso to sub-section
(1) and sub-section (2A) of Section 31) shall
remain in force till corresponding provisions
of Companies Act, 2013 are notified.

The Central Government has delegated such
powers under the Companies Act, 1956 to
the Registrar of Companies (ROCs) vide item
No. (c) of the notification number S.O.
1538(E) dated the 10th July 2012 and this
delegated power remains in force.
Applications for such conversions,
therefore, have to be filed and disposed as
per the earlier provisions.

[General Circular-18/2014 dated 11/06/2014]
10. Clarifications on Rules prescribed under the

Co

mpanies Act, 2013 — Matters relating to

share capital and debentures :

(i) Share Transfer Forms executed before 1¢
April, 2014.—

In case of the Share Transfer Forms
executed before 1st April, 2014 as per
earlier Form 7B but which are yet to be
accepted / registered by companies, the
MCA has clarified since the transaction
relating to transfer of shares is a contract
between two or more persons |/
shareholders, any share transfer form
executed before 15™ April, 2014 and
submitted to the company concerned
within the period prescribed under
relevant section of the Companies Act,
1956 needs to be accepted by the
companies for registration of transfers.

In case any such share transfer form,
executed prior to 1% April, 2014, is not
submitted within the prescribed period
under the Companies Act, 1956, the
concerned company may get itself
satisfied suitably with regard to
justification of delay in submission etc.

In case a company decides not to accept
the share transfer form, it shall convey
the reasons for such non-acceptance
within time provided under section
56(4)(c) of the Act.

(ii)Delegation of powers by board under rule

6(2)(a):

- The MCA has clarified that the powers of
the Board provided under rule 6(2)(a) of
companies (Share Capital and
Debentures) Rules, 2014 with regard to
issue of duplicate share certificates can
be exercised by a Committee of
Directors, subject to any regulations
imposed by the Board in this regard.

[General Circular-19/2014 dated 12/06/2014]

11. Clarification with regard to voting through
electronic means:

The MCA has noticed that compliance with
procedural requirements, engagement of
Depository Agencies and the need for clarity
on matter like demand for poll/postal ballot
etc will take some more time. Accordingly, it
has decided not to treat the relevant provisions
as mandatory till 31% December, 2014.

[General Circular-20/2014 dated 17/06/2014]
oo
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CA. Pamil H. Shah
pamil_shah@yahoo.com

AS—-29 Provisions, Contingent Liabilitiesand
Contingent Assets

Annual Report 2013-14
Chemfab AlkalisLimited

Provisions involving substantial degree of
estimation in measurement are recognized when
thereisapresent obligation asaresult of past events
and it is probable that there will be outflow of
resources. Contingent Liabilitiesare not recognised,
but are disclosed in the notes. Contingent assetsare
neither recognised nor disclosed in the financial
Statements.

South Indian Bank

In accordance with Accounting Standard 29,
Provisions, Contingent Liabilities and Contingent
Assets specified in Companies (Accounting
Standards) Rules, 2006, the Bank recognizes
provisionswhenit hasapresent obligation asaresult
of a past event, it is probable that an outflow of
resources embodying economic benefits will be
required to settletheobligation and when areliable
estimate of the amount of the obligation can be
made.

Provisions are determined based on management
estimate required to settle the obligation at the
bal ance sheet date, supplemented by experience of
similar transactions. These are reviewed at each
ba ance sheet date and adjusted to refl ect the current
management estimates. |ncaseswherethe available
information indicates that the loss on the
contingency isreasonably possiblebut the amount
of losscannot bereasonably estimated, adisclosure
ismadein thefinancial statements.

Contingent assets, if any, are not recognized or
disclosed inthefinancial statements.

ClarisLifescienceLimited

Provisions involving substantial degree of
estimation in measurement are recognized when
thereisapresent obligation asaresult of past events
and it is probable that there will be an outflow of
resources. Contingent liabilitiesare not recognized
but are disclosed in the notes to the financial
statements. Contingent assetsareneither recognized
nor disclosed inthefinancial statements.

CMC Limited

A provisionis recognized when the Company has
apresent obligation asaresult of past eventsand it
is probable that an outflow of resources will be
required to settle the obligation in respect of which
a reliable estimate can be made. Provisions
(excluding retirement benefits) are not discounted
to their present value and are determined based on
the best estimate required to settlethe obligation at
the balance sheet date. These arereviewed at each
Balance Sheet date and adjusted to reflect the
current best estimates. Contingent liabilities are
disclosed in the note 28.1. Contingent assets are
not recognized in thefinancial statements.

|CICI Bank Limited

TheBank estimatesthe probability of any lossthat
might be incurred on outcome of contingencieson
the basis of information available up to the date on
which the financial statements are prepared. A
provision is recognized when an enterprise has a
present obligation asaresult of a past event and it
is probable that an outflow of resources will be
required to settletheobligation, in respect of which
a reliable estimate can be made. Provisions are
determined based on management estimates of
amounts required to settle the obligation at the
bal ance sheet date, supplemented by experience of
similar transactions. These are reviewed at each
ba ance sheet date and adjusted to refl ect the current
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management estimates. |n caseswherethe available
information indicates that the loss on the
contingency isreasonably possiblebut the amount
of loss cannot bereasonably estimated, adisclosure
tothiseffectismadeinthefinancial statements. In
case of remote possibility neither provision nor
disclosureismadein thefinancial statements. The
Bank does not account for or disclose contingent
assets, if any.

ReliancelndustriesLimited
Provisionisrecognized inthe accountswhenthere
is a present obligation as a result of past event(s)

and it is probable that an outflow of resourceswill
be required to settle the obligation and areliable

estimate can bemade. Provisionsare not discounted
to their present value and are determined based on
the best estimate required to settlethe obligation at
thereporting date. These estimatesarereviewed at
each reporting date and adjusted to reflect the
current best estimates.

Contingent liabilities are disclosed unless the
possibility of outflow of resourcesisremote.

Contingent assets are neither recognized nor
disclosed inthefinancial statements.

god

contd. from page 290

(i) In case of listed companies :(a) Issue and
transfer of shares including CCPS and CCD
shall be as per the SEBI guidelines;(b) The
pricing guidelines for FDI instruments with
optionality clauses shall continue to be in
accordancewithA.P. (DIR Series) Circular No.
86 dated January 9, 2014, i.e., the non-resident
investor shall be eligible to exit at the market
price prevailing on the recognised stock
exchanges subject to lock-in period as
stipulated, without any assured return.

(i1) Incaseof unlisted companies: Theissue and
transfer of shares including CCPS and CCD
with or without optiondity clausesshdl beat a
price worked out as per any internationally

FEMA Updates

accepted pricing methodology on arm’slength
basis. Thus, the guiding principle will be that
the non-resident investor isnot guaranteed any
assured exit price at the time of making such
investment/agreement and shall exit at a fair
price computed as above at the time of exit
subject to lock-in period requirement as
applicable in terms of A.P. (DIR Series)
Circular No. 86 dated January 9, 2014.

For full text refer to: A.P. (DIR Series) Circular No.4

http://www.rbi.org.in/scripts/BS_Circular Index
Display.aspx?d=9106

god

316 @ Ahmedabad Chartered Accountants Journal | August, 2014



From the Government

CA. Kunal A. Shah
cakashah@gmail.com

Income Tax

1) Notification regarding changesin form
3CA. 3CB and 3CD

CBDT has substituted Form no. 3CA, 3CB
and 3CD by making changes in the Income
Tax Rules, 1962 which shall come into force
fromthedateof their publicationinthe Official
Gazette. (For full text refer Notification no.
33, dated 25/07/2014)

Service Tax

1) Notification regarding amendments in
M ega Notification no.25/2012

The said notification seeks to amend with
immediate effect certain existing entries
granting exemption on specified services and
inserting new entries for granting exemption
from servicetax on specified services.

( For full text refer Notification 06/2014,
dated 11, July,2014)

2) Notification regarding amendments in
Notification no.12/2013

Amendment in Notification N0.12/2013 —
Procedurefor SEZ rel ated exemption hasbeen
simplified with immediate effect.

(For full text refer Notification 07/2014,
dated 11th July,2014)

3) Notification regarding amendments in
Notification no. 26/2012-abatement rates

The condition for availing abatement in case
of goods transport agency service is being
amended with immediate effect to clarify that
the condition for non-availment of credit is

4)

5)

requiredto besatisfied by the service providers
only. Service recipient will not be required to
establish satisfaction of this condition by the
service provider.(For full text refer
Notification 08/2014, dated 11" July,2014)

Notification regarding amendment in
Service Tax Rules, 1994

a) Inthesaid notificationfollowingservices
are brought under Reverse Charge
M echanismwith immediate effect:-

i) service provided by a Director to a
body corporate( the word company is
being replaced by the word body
corporate);

ii) serviceprovided by Recovery Agents
to Banks, Financia Institutions and
NBFC.

b) Mandatory e-payment of servicetax for al
the assesses w.e.f. 01/10/2014.

(For full text refer Notification 09/2014,
dated 11" July,2014)

Notification regarding amendment in
Notification No. 30/2012

The notification amends the entry 7(b) of
notification no.30/2012, whereby in case of
renting of motor vehicle, where the service
provider does not take abatement, the portion
of service tax payable by the service provider
and service receiver will be modified as 50%
eachinstead of 40 % and 60% respectively with
effect from 01-10-2014. (For full text refer
Notification 10/2014, dated 11" July,2014)
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6)

Notification regarding amendment in
Valuation of Works Contract

W.ef. 01-10-2014 in Rule 2A of the Service
Tax (Determination of Value) Rules,2006 ,the
category ‘B’ and ‘' C’ of works contracts with
percentage of service portion of 70% and 60%
respectively areproposedto bemergedintoone
single category with 70% of service portion
(For full text refer Notification 11/2014,
dated 11" July,2014)

i) Thedefinition of theword ‘ Intermediary’
isamended to include the intermediary of
goodsinits scope. Hencethe commission
agent or consignment agent shall be
covered in rule 9© of the POPR Rules.

iii) Services of hiring of Vessels (excluding
yachts) and Aircraft areexcluded fromrule
9(d).Thus, hiring of aircraft or vessels
irrespective of period of hiring iscovered
by general Rule 3i.e. the place of location
of the service receiver [Rule 9(d)]. (For

7) Notification regarding variable rate of full text refer Notification 14/2014, dated
Interest 11t July,2014)( w.e.f. 01-10-2014)
Thesaid notification prescribes rate of Interest 10) Notification regarding Advance Ruling
for late payment of service tax. The rate of
interest would vary depending upon the extent Theresident private limited company isbeing
of delay from 18%1t0 30% (For full text refer included as a class of person for the benefit of
Notification 12/2014, dated 11" July,2014) Advance Ruling with immediate effect. (For
(w.ef. 01-10-2014) full text refer Notification 152014, dated 11"

July,2014)

8) Notification regarding Point of Taxation

Rules 11) Circular regarding Manner of Distribution
of common input service credit

The first Proviso to rule 7 of the Point of

Taxation Rules(POTR) is amended to provide It is hereby clarified that the distribution of

that point of taxation in case of reverse charge, cenvat credit for the purpose of rule 7(d) would

will be the payment date or first day, after 3 not berestricted to those unitswerethe service

months from the date of invoice, whichever is are used but will be distributed in the ratio of

earlier. (For full text refer Notification 13/ turnover in all cases irrespective of whether

2014, dated 11" July,2014)(w.e.f. 01-10- such common input service were used in all

2014) theunitsor in some of theunits. (For full text
refer Circular No. 178/2014, dated 11"

9) Notification regardingAmendment in Place July,2014)

of Provision of Service Rules,2012.

Wealth Tax

i) Incaseof temporary import of goodsinto
Indiafor repairs, Rule 4 will not apply if 1) CBDT has issued Instructions for filing up
the goods are exported after repai rswithout return of Net Wealthin FORM BB for AY 14-
being put to any use in the taxable 15.
territory.ie. general rule 3 may apply and
if service recipient is located outside (For full text refer www.incometaxindia.gov.in)
taxable territory such services will not be
liableto servicetax.

000
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Association News @
CA. Abhishek J. Jain CA. Nirav R. Choksi | | ‘;!
Hon. Secretary Hon. Secretary b
Forthcoming Programmes
Date/Day Time Programmes Speaker Venue
02.09.2014 | 5.30 p.m. to| 4" Study Circle Meeting on CA. Chirag M. Shah| H. K. College Conference
Tuesday 7.30 p.m. "Tax Audit - Reporting Hall, Ashram Road,
Requirement Compliance” Ahmedabad

5" Knowledge Clinic
5" Knowledge Clinic is scheduled to be held on Friday, 29th August 2014 at the Association’s office from 3.30 pm to

4.30 pm. Members having queries on the subject of Professional Interest may send by email or by hand delivery on or
before 22" August 2014.

Glimpses of eventsgone by:

A Lecture Meeting on “Technical Aspects of Finance 3rd Study Circle Meeting held on 18" July 2014

Bill, 2014" was jointly held with Ahmedabad Branch of “Understanding Important Provisions of Budget 2014
WIRC of ICAI at Tagore Hall, Paldi, Ahmedabad on at H.K. College of Commerce Conference Hall,
141 July, 2014. Ahmedabad.

Release of Budget Booklet of Finance Bill, 2014 (L to R, CA. Shailesh C. Shah, Speaker Dr. Nilesh
(L to R CA. Aniket S. Talati, CA. Abhishek J. Jain, Suchak, Speaker CA. Jignesh Shah, CA. Mehul Shah,
CA. Mukesh M. Khandwala, Speaker Shri Saurabh CA. Abhishek J. Jain)

N. Soparkar, CA. Shailesh C. Shah, CA. Atul R.
Shah, CA. Vikash Jain)

ooo
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To,

Representation to CBDT on changes in Form No. 3CA, 3CB and 3CD
31¢ July, 2014

The Chairman
Central Board of Direct Taxes
New Delhi

Respected Sir,

Sub:

Repr esentation on changes in the utility/

softwar e for e-filing of tax audit report.

1.0
1.1

1.2

1.3

1.4

2.0

2.1

2.2

2.3

3.0
3.1

Intr oduction

The Revenue department has made e-filing
of the Tax Audit Report along with the income
tax return mandatory from assessment year
2013-14 and onwards vide notification dated
01 May, 2013. The utility or software for e-
filing of the tax audit report was introduced
for the first time in the month of July, 2013.
However, due to several discrepancies in the
said utility, the same had undergone changes
for as many as 12 times on several
representations being made by the
professionals, after finding out inconsi stencies
in the utility.

The CBDT has once again, vide notification
no. 33/2014 dated 25.07.2014 revised the
format of the Tax Audit Report to be furnished
by the assessees.

Out of the various changes suggested, one of
the changes that would have a far reaching
impact is the change related to the compliance
with the TDS Provisions.

Issues relating to TDS/ITCS in the New
For mat

In addition to the details of TDS/TCS, the
Auditor is now required to disclose the amount
short deducted, TAN of the Assessee, Amount
on which tax is deducted or collected, amount
paid and aso details of amount of TDS/TCS
not paid by the Assessee. Earlier reporting was
only of TDS but now it is been extended to
TCS aso. (Clause 34(a)).

In old 3CD form Auditor was not required to
report any late filing of TDS or TCS return.
However vide Clause 34(b) Auditor has to
give details of Late filing of TDS/TCS return.
In old 3CD from Auditor was not required to
report detail of Interest payable for delay in
payment of TDS/TCS. However vide Clause
34(c) the Auditor has to give details of Interest
Payable u/s 201(1A) and 206C (7).

Other Issues and Changes

Apart from the changes in the TDS/TCS
reporting requirements, the other key

takeaways from the new Form 3CD include

the following:

1. Specifying the nature of documents
examined by the Auditor in the course
of tax audit.

2. A tabular format is specified for reporting
of financial impact of changes in the
method of stock valuation.

3. Details of land or building transferred by
assessee for less than stamp duty value
(under section 43CA or under section
50C) shall be reported in new Form 3CD

4. 0OIld Form3CD required reporting of
inadmissible payments only when they
were debited to Profit and loss account.
However, the new Form 3CD requires
reporting of following disallowable
payments, even if they are not debited
to profit and loss account|clause 21 of
Part BJ:

(i) Disallowance for TDS default under
Section 40(a)

(ii) Disallowance for cash payments
under section 40A(3)

(iii) Disallowance for provision for
gratuity under section 40A(7)

(iv) Disallowance under Section 40A(9)

(v) Particulars of any liability of a
contingent nature

(vi) Amount of deduction inadmissible
under section 14A

(vii)Interest inadmissible under the
proviso to section 36(1)(iii)

5. The new Form seeks details of demand
raised or refund issued under any tax
laws (other than Income Tax Act, 1961
and Wealth Tax Act, 1957) along with
details of relevant proceedings.

6. The new 3CD requires whether the
assessee is liable to pay indirect tax like
excise duty, service tax, sales tax, custom
duty etc., and if yes the registration
number is to be provided. How can the
auditor be in the position to verify
whether provisions of various indirect
laws are applicable to an assessee whose
accounts are audited u/s 44AB of the
Income Tax Act.

7. Clause 21(a) now requires the
information to be given with regard to
amounts debited to Profit and Loss
Account, being in the nature of capital,
personal and advertisement expenditure.
As far as advertisement expenditure is
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4.0

4.1

4.2

4.3

4.4

4.5

4.6

4.7

Representation to CBDT on changes in Form No. 3CA, 3CB and 3CD

concerned, the details should be
pertaining only for that expenditure
which is not allowable as per the
provisions of the Income Tax Act, 1961.
Impact of the above changes on Chartered
Accountants
Looking to the above changes, the
responsibility of the Auditor is much more
onerous now. In fact, signing the tax audit
report would mean that he is certifying that
adequate tax has been deducted at source and
deposited in time on ALL payments on which
TDS is applicable. The Auditor and his staff
cannot be expected to check each and every
transaction, particularly where the volume of
transactions is very large.
Going a step further, what about transactions
not entered in the books of account, willingly
or otherwise, on which TDS is applicable. The
fact remains that we are ‘watch dogs and
not blood hounds.
It would have been reasonable to fix a
threshold limit, say Rs. 50,000/- or Rs.
1,00,000/- and the Auditor could be asked to
certify that TDS provisions in respect of
payments exceeding the prescribed limit have
been duly complied with.
This action of the Department is arbitrary,
highly unreasonable and patently unjust. The
proposed changes relating to the provision of
TDSTCS echoes and unfair and unjust attitude
of the Department since what is intended is
shifting of the responsibility of the Assessing
Officer on to the Professionals. The Revenue
Department cannot run away from the
responsibility cast upon them and at the last
moment shoulder the entire responsibility on
the professionals or the assessees.
This conduct of the Department would cause
extreme hardship, irreparable loss, prejudice,
distress and harassment to the professionals.
This is not the first occasion when changes
are made at the eleventh hour, making life
difficult for the assessee, Chartered
Accountants and tax consultants.
Further, this change in the requirement would
impose additional responsibility on those
clients who were punctual and have already
filed their tax audit report before 25" July,
2014 using the old utility. Would that mean
those assessees need to re-file their tax audit
report? Would it mean that the responsibility
of the department is now being cast on the
professionals? The answers seem to have been
lost in the dark.

5.0
51

5.2

5.3

54

5.5

5.6

oo
]

6.2

Other |ssues

Apart from the aforesaid issues, there are
several burning issues which continuously
haunt the tax payers and the Professional
community.

The format/schema for e-filing of the income
tax returnsis also not provided in time. There
are several issues relating to processing of
returns at CPC, Bengaluru which remain
unsolved. Several representations have been
made, which have fallen on deaf ears.

All put together, the powers conferred in
Section 119 of the Income Tax Act, 1961 are
meant for specific purpose of proper
administration of law, efficient management
of work of assessment and collection of
revenue and to relax procedures in law to avoid
genuine hardship, whereas, the changes made
in the procedure are more rigorous, harsh and
caused extreme hardship, agony and distress
to assessees as well as the tax professionals.
The typical bureaucratic approach of the CBDT
and the Revenue Department is not only
violative of good conscience and equity but
also infringing and abridging the legal and
fundamental rights of public at large. It has
always been a practice of the CBDT to impose
compliance part without a proper application
of mind and that too at the very last moment.
Further, India being a vast country
characterized by features like illiteracy,
unavailability of power supply, poor internet
connectivity as well as coverage, the
suggestions roped in by the CBDT atogether
fail at the grass root level.

Thus it is a matter of great concern not only
for the Professional but also for the public at
large and therefore; immediate interference
of CBDT is warranted.

SUGGESTIONS

Being aggrieved by the arbitrary, unreasonable,
excessive, colorable action of the CBDT, it is
hereby suggested to delete the aforesaid
changes relating to TDS and keep the same to
an extent that is practicable for the assessees
as well as the Chartered Accountants.

As regards the other changes, it is suggested
to postpone the changes for a year so as to
give enough time for understanding the
requirements demanded for.

Thanking you,

Yours truly,
CA. Rajni Shah Shailesh C. Shah
Chairman President
Legal and Representation C.A. Association,
Committee — Direct Taxes Ahmedabad
ogg
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ACAJ Crossword Contest #4

Across

1

In case of construction services, completion

Down

4. Be

isthe goal of our life.

5. Success is a fight between you and

6. According to Section 66E(b) of the Finance
Act, 1994 theterm“ Congtruction” includes, not
only new construction but

alteration, replacement or remodeling of any
existing structureal so.

4. Members may submit their reply either

certificate is to be obtained from
Authority.

2. Post SFCPtax payer canfreely
his overseas wealth into USA and enjoy the
liquidity in USA.

3. Deay in filing return can result in
yearsof imprisonment.

Notes:

1. The Crossword puzzle is based on previous
issue of ACA Journal.

2. Three lucky winners on the basis of a draw
will be awarded prizes.

3. The contest is open only for the members of 5.

Chartered Accountants Association and no
member is alowed to submit more than one
entry.

physically at the office of the Association or
by email at caaahmedabad@gmail.com on or
before 31/08/2014.

Thedecid on of Journal Committeeshall befinal
and binding.

Winnersof ACAJ Crossword Contest # 3 ACAJ Crossword Contest # 3 - Solution
. Across

L CA. C. H. Pamnani 1. Works Contract 2. Place

2. CA. Hardik Vora 3. Employees 4.  YearToYear
Down

3. CA. Hitesh Mandani 5. StockOption 6. Three
7. Facebook 8. MetroMan

004
322

@_'L Ahmedabad Chartered Accountants Journal | August, 2014



