A

Ahmedabad Chartered Accountants Journal

E-mail : caaahmedabad@gmail.com Website : www.caa-ahm.org
Volume : 38 Part : 04 July, 2014
To Begin with
M ananam
Audit of our Life......ccoooiieieeie Br. Atharvana Chaitanya............ 187
Editorial
Alas | The HElPIESSNESS. .......ccccoiiiiiee s e s e e e CA. Ashok Kataria .........cceeeenes 188
From the President... ... e CA. Shailesh C. Shah................. 189
Articles
Noat filing your returns on time=Risking 7 precious years of your life.... CA. Rajni M. Shah..................... 190
A case Sudy : Depreciation on Wind Mill............ccccoiniiiiii i CA. Pradip K. Modi...........ccccu... 196
Direct Taxes
Glimpses of Supreme Court RUINGS.........ccoevviiiiiieiiii e Adv. Samir N. Divatia................ 206
From the COUrS........ueiiiii e e e CA. C.R Sharedalal &
CA. Jayesh Sharedalal............... 208
TrDUNAL NBWS.....cco e e e e e e e e CA. Yogesh G. Shah &
CA. Aparna Parelkar.................. 211
unreported JUAQEMENES. ........coiiiiee it cei e e e e e e s e e e e aae s CA. Sanjay R. Shah.................... 214
CONEIOVEI SIES. ... e e et et ettt e et e et e e s e e e e e e e e e e beeaaeebeee e CA. Kaushik D. Shah................. 216
Judicial ANAIYSIS......cccceee e Adv. Tushar P. Hemani................ 222
FEMA & International Taxation
USA - Non Disclosure of Overseas Income Immunity.............occccevvveevvennnn. CA. Rajesh H. Dhruva................ 227
[ Y N U oo F= == S CA. Savan A. Godiawala............ 230
Indirect Taxes
Service Tax
Service Tax DECOEd.........vuuvu i e e CA. Punit R. Prajapati................ 232
Recent JUAGEMENES........uuue i e e e e e e e e e CA. Ashwin H. Shah................... 237
Value Added Tax
VAT Demystified........cooiiiiieee e e e e CA. Priyam R Shah................... 238
Recent Judgements and Updates..........cocovuvriiinieeeiee v e e CA. Bihari B. Shah..................... 243
Corporate Law & Others
BUSINESS ValUBLION. ...ttt e e CA. Hozefa Natawala................. 247
Corporate Law Update............uuueiiiiieeiirieee e s s eee e e s e e e e CA. Naveen Mandovara............. 251
From Published ACCOUNLES .....cccoiiiiiiiiiiee it e CA. Pamil H. Shah..................... 254
From the Government ..........oceeiiiiiiiiiii e CA. Kunal A. Shah.................... 256
ASSOCTALION NEWS.....eeiiiiii i e e et e bbb e e e e eee e s aa e e aas CA. Abhishek J. Jain &
CA. Nirav R Choksi................... 257
ACAT CroSSWOIA CONEESE......coeiiee it ee e et et et e bbbt ee e e e e eeaeseeaeaeaasaaaaaaeaat e e abbeee eeaeeeaaeas 260
185

@ Ahmedabad Chartered Accountants Journal | July, 2014



Journal Committee

CA. Ashok Kataria CA. Pitamber Jagyas
Chairman Convenor
Members
CA. Gaurang Choks CA. Jayesh Sharedala CA. Mukesh Khandwala
CA. Naveen Mandovara CA. Rajni Shah CA. T. J. Advani

Ex-officio

CA. Shailesh Shah CA. Abhishek Jain

e . N
Attention

Members / Subscribers / Authors / Contributors

1. Journals are carefully posted. If not received, you are requested to write to the Association's

Office within one month. A copy of the Journal would be sent, if extra copies are available.

You are requested to intimate change of address to the Association's Office.

Subscription for the Financial Year 2014-15 is = 400/-. Single Copy (if available) ~ 40/-.

Please mention your membership number/journal subscription number in al your correspondence.

While sending Articles for this Journal, please confirm that the same are not published / not

even meant for publishing elsewhere. No correspondence will be made in respect of Articles

not accepted for publication, nor will they be sent back.

6. The opinions, views, statements, results published in this Journal are of the respective authors
/ contributors and Chartered Accountants Association, Ahmedabad is neither responsible for the
same nor does it necessarily concur with the authors / contributors.

7. Membership Fees (For ICAI Members)

arLON

Life Membership © 7500/-
Entrance Fees ~ 500/-
Ordinary Membership Fees for the year 2014-15 T 600/- / ° 750/-

Financial Year : April to March

Professional Awards

The best articles published in this Journal in the categories of 'Direct Taxes, 'Company Law and
Auditing' and 'Allied Laws and Others' will be awarded the Trophies/ Certificates of Appreciation
after being vetted by experts in the profession.

Articles and reading literatures are invited from members as well as from other professional colleagues.

Published By

CA. Ashok Kataria,

on behalf of Chartered Accountants Association, Ahmedabad, 1st Floor, C. U. Shah Chambers, Near
Gujarat Vidhyapith, Ashram Road, Ahmedabad - 380 014.

Phone: 91 79 27544232

Fax : 91 79 27545442

No part of this Publication shall be reproduced or transmitted in any form or by any means
without the permission in writing from the Chartered Accountants Association, Ahmedabad.
While every effort has been made to ensure accuracy of information contained in this Journal,
the Publisher is not responsible for any error that may have arisen.

Printed : Pratiksha Printer
M-2 Hasubhai Chambers, Near Town Hall, Ellisbridge, Ahmedabad - 380 006.
Mobile: 98252 62512 E-mail : pratikshaprinter @yahoo.co.in

186 @ Ahmedabad Chartered Accountants Journal | July, 2014



Nananal}

Br. Atharvana Chaitanya M
chinmayasevak@gmail.com || L=

Audit of Our Life

We are familiar with audit of accounts, records,
documents, energy, buildings, facilities, infrastructure
and other tangibl e objects of the material world. But we
also need to know that this process of inspecting,
correcting and certifying is much needed in our life too.

1. Physical Audit:

Time to time, we need to examine the condition of
our body in order to be aware of the changes that
take place at the physical level. It isonly when such
changes come into the scope of our awareness, we
take necessary action. We will have two choices:
When we find changes happening as a natural
process, al we need to do isto learn to accept them.
The changes that are effected by our unnatural
lifestyle and behaviour must immediately be
corrected. Such inspection and correction hasto be
done by ourselves, and we do not always need a
doctor to do that!
© A man awoke and found his family and
neighbours preparing for his funera. When he
protested, hiswife asked himto lie down silently
saying, “Do you know morethan the doctor? He
has certified, so you are dead!”

2. Mental / Emotional Audit:

We often find ourselves going through emotiona
ups and downs. We seem to be losing our patience.
Intolerance hascrept into our lives and is devouring
our peace of mind. Emotiona audit helps usto mind
our mind better. The scriptures say, “Mind aloneis
our best friend, and it is our worst enemy too.” Most
of us know not the ways of our mind, and so fed
helpless and clueless when our mind takes us for a
ride. We do not know how to handle our own
emotions — positive or negativel
© A man won alottery of rupees ten crores and was
unable to share this with his ailing wife, who
would not be able to handle the joy. His friend
offered help, and asked the lady, “What would
you do if you get ten crores of rupees?’ Thewife
casually replied, “1 would give haf of the money
to you.” Hearing this, the man collapsed!

3. Intdlectual Audit:

We do update ourselves with knowledge related to
our profession through journass like this one, or we

attend conferences, use the internet and so on. But
profession is just a small part of our life. Do we
upgrade our knowledge and understanding of
ourselves, our family members or our country?We
seem to have very little knowl edge about our own
culture and tradition. We need to audit our
understanding and thinking, so asto upgrade to the
next level at regular intervas. Occasions like new
years and birthdays give us a reason to make this
audit. It isnecessary to know how our intellect thinks
and decides. As great men say, “What you think is
important, but how you think is more important!”
© If you see others around you losing their head
over a problem, and you find yourself at peace,
there are two possibilities: (a) you have not
understood the problem (b) you are the problem!

4. Spiritual Audit:

This aspect of our persondity is perhaps the most
neglected. Itissaid in our scripturesthat thisspiritua
layer of our personality is capable of leading and
guiding our lifefromlimitation to immortality, from
darknessto light, from sorrow to bliss. But for this,
a regular spiritua audit, termed as ‘sddhan& in
Sanskrit, isinevitable. Wemust train our instruments
to remain still and quiet, so that the Spirit gets
enlivened and starts expressing itself. This can be
achieved through different techniques like prayer,
japa (repetition of a divine mantra), meditation,
mauna (silence), solitude, study of scriptures etc.
Keeping company of spiritual people (satsanga) is
an easy and effective method.

Pujya Gurudev Swami Chinmayananda has given a

wonderful formulafor achieving the above:

INTROSPECT daily: Being aware of onesalf.
DETECT diligently: Know on€'s positive and negative
qualities.

NEGATE ruthlessly: Our weaknesses and undesirable
traits need to be removed.

SUBSTITUTE wisdly: Negativities must be substituted
with positive qualities.

GROW steadily: Thisis an ongoing process, has to
happen regularly.

...and BE HAPPY! — Thisis our god, isn't it?!
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Editorial

ackatariaco@yahoo.co.in

Alas! The Helplessness

The profession of chartered accountancy today is
at a cross roads facing tough challenges. It is not
just the prevalent economic scenario that is posing
problems but the matters within the domain of
professional interest and practice are erupting as a
roadblock. There are various instances observed
today where a chartered accountant is found unsure
of how to go about. Many professional brethrens
are found without any action plan and are stuck in
difficulties arising on account of the changing
scenario. All seem to be in a dilemma and are unsure
of the solutions to the rising problems.

The new Companies Act, 2013 has replaced the
old Companies Act of 1956. The new law has
brought in a sea wide change in the manner the
Company Law is practiced. The Act of 2013 has
not just brought the procedural challenges but the
entire legal framework for regulation of companies
has undergone a change under the new regime.
From the time the new provisions have come into
force, various programs have been held and
continue to be held by various bodies including
branches, chapters, study circles including the
Association for their members to get acquainted
with the new Company law. Almost every chartered
accountant has attended some or other such
program. One of the big changes that has been
brought by the Companies Act 2013 is that now
any sum accepted from shareholders will be
considered as Deposit unlike earlier which was not
the case for private limited companies. There are
instances today where members are found
discussing as to what would be the status of sums
accepted from shareholders before the
commencement of the new Act? Are these
acceptances outside the purview of the deposits or
not? Whether the Registrar of Companies is to be
intimated before 30" June or not? After so many
programs on the new law, why the members are
unable to come with a concrete answer to a very

pertinent and basic question? Why this state of
hel plessness?

The example referred above is one of many where
chartered accountants are caught between options
of ‘to do or not to do'. There are other kinds of
challenges raising the issue of how to comply with.
One such challenge has now been thrown to the
practicing chartered accountants by the income tax
department. The Department, w.e.f. 19-06-2014 has
made it mandatory for all assessees to update their
email-ids and mobile numbers on its website. The
idea behind the move of the department may be
good, however, the manner and the time at which
the procedure has been brought in is causing a lot
of hardship for all tax payers and tax consultants.

It has been more than three months to the end of
the financial year and still the income tax department
has not been able to come out with the online
version of return forms to enable assessees to file
their income tax returns and the due date for AY
2014-15 is fast approaching. Because of the
administrative failure on the part of the Income Tax
Department to make available the new return forms
immediately after the end of the financial year, for
all practical purposes, the tax consultants and tax
payers get only about a month to file their income
tax returns. Where the priority of all assessees and
tax payers would be to file the tax returns after the
automatic curtailment of time period, the updation
of individual email-ids and mobile number is a huge
and a daunting hurdle in complying with the
requirement of filing income tax returns before the
due date.

May prudency shall prevail and people at the helm
of affairs come out with some clarifications and
amicable solutions that would bring a sigh of relief
for al professionals unraveling them from this state
of helplessness!

Namaste,
CA. Ashok Kataria
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From the Presdent

CA. Shailesh C. Shah
sckshah@yahoo.com

Dear Esteemed Reader,

With the new Government sworn in under the Prime
Minister Narendra Modi and the budget round the comer,
the mood appears upbeat in every sector inthe country.
All eyes are on the new Indian government as the
common-man expectsthe new team to unveil measures
to curb inflation, create jobs, speed up infrastructure
projects and create an environment that will boost the
economy of the country.

The new Government is right now in its honeymaoon
period enjoying support from public that has voted it to
power with great expectations. The announcementsin
budget would be thefirst signal to restore the economic
health of the country and send out some positive
indications as to how the government proposesto deliver
its poll promises.

Thenew Government may havesought 60 months from
the electorate and these are early days, however, the ‘aam
aadmi’, living in instant and impatient age suffers the
ever growinginflation and corruption, isalready showing
signsof impatience to wait for fruitsthat will grow after
the system is changed at the fundamental level — as
promisedby Modi.

TheNew Government has already touched araw nerve
by increasing rail fares. The rationale behind the 14%
hike—thefirst big one after 11 years— has been missed
by alarge section of the people. Some of the section of
the people has welcomed the rise in the railway fare
mentioning that railway department had reached
precarious position and it was timeto bitethe bullet.

Though the bitter pill may be necessary for reviving the
economy, it hurts the common man when it hits his
pocket. The fare hike controversy and the fear of
runaway inflation have, to an extent, overshadowed the
positive steps taken by the new government. The new
Government has a window of opportunity how to set
right theeconomy if it takesbold decisions and administer
thebitter pill which may hit popularity. It has the chance
to do things now as it has the mandate and good will.
How far it will go isto be seen.

The new Government realisesthat its' time to take some
tough decisions as they are ought to be taken at the start

of thetermand not at thefag end. Itis morelikely that
the initial unpopular measures might dent the faith of
people in the new government.. It would be important
for the government to take peopleal ong and make them
understand their initiativesif they are truly committed
totheir promises.

The economy isslipping because of variousfactors. The
first big challengeis therising prices and inflation. Of
all types of inflation, when food prices rise, it causes
immense distress, leading to unrest and protests. The
second is therising fuel prices in view of the ongoing
Iraq crisis. Thirdly, the prediction that there could be
weak monsoon. Monsoon has had a delayed start this
year, and the risk of it failing has been rising since April
when the Indian M eteorologica Department released its
first forecast. The situationin the country wouldtest the
administrative capabilities of the new government and
Prime Minister Narendra Modi in particular and his
response considering the previous government’'s utmost
failure to deal with these kinds of issues and ultimately
people voting them out of power.

The activities at the Association are in full swing.
Association has made strong representation against
mandatory updation of email 1Ds and mobile number at
the time when the priority is to file income tax returns
before the due date. The Association has also made
representation on the draft notification under the
company law. Further | am pleased to inform you that
during thelast month the Association had come out with
apublicationtitled ‘ Handbook on CompaniesAct 2013'.
. Thebook wasin good demand and dl the copies printed
are sold out. With your support, the entertainment program
of ‘Hassayaro’ has also been agreat success. World famous
artist Shahbuddin Rathod and Jitubhai Dwarkawala
performed at the program. The details of the upcoming
program are given in the Association News column. We
continue to seek such co-operation from the members
round the year.

With regards,
CA. Shailesh C. Shah
President
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Not filing your returns on time =
Risking 7 preciousyear sof your life

CA. Rajni M. Shah |
rajni.sheh@rsacain | | %

Introduction

Of late, section 276CC of the Income Tax Act has
been the most talked about section across the
taxpaying community. Be it the Tamil Nadu Chief
Minister Jayalalita's case or the recently emerged
National Herald case, section 276CC hasfound a
place inthe conversations.

At present there are omnifarious sections in the
Income Tax Act which have been introduced
decades back, the why and wherefore of which
relate to the situation at that point of time. However,
these provisions were dormant since long.
However, latdy various* enthusiagtic’ officershave
started applying such dormant provisions. Section
276CC isone such glaring example. However, the
big idea behind such notices is to amass the
compounding fees.

Section 276CC of the Income Tax Act dealswith
punishment for willful non furnishing of return of
income within the prescribed time period. The
legidature has since inception always provided a
punitive act for non compliance with the provisions
relating tofiling of income. Prior to 1989, non filing
attracted penalty u/s. 271(1)(a) as well as
prosecution u/s. 276CC of the Act. However w.e.f.
01.04.1989 the penalty u/s. 271(1)(a) has been
done away with and a provision for levy of
mandatory interest u/s. 234A hasbeen introduced.
However, the legislature has never waived or
relaxed the provisions relating to prosecution u/s.
276CC of the Act.

Except for partnership firmsand companies, filing
of return of income is mandatory if the taxable
income exceeds the maximum amount not
chargeabletotax. FHling of tax returnsismandatory
for firmsand compani esirregective of the taxable
income. Thesereturnsarerequired tobefiled onor

before the due date specified under the Act. Non
filing of the returns before the end of the relevant
assessment year attractsa penalty of Rs. 5000 u/s.
271F of theAct aswell asinterest u/s. 234A of the
Act.

Thisiswherethe provisionsof Section276CC also
come into play. Section 276CC provides for
imprisonment for minimum 3 months and
maximum 7 yearsin case of awillful failuretofile
theincome tax return u/s. 139(1) or 142(1) or 148
if the amount of tax payable exceeds Rs. 3000.

Bare Provision

Theprovigon of the section 276CC readsas under:
[Failureto furnish returns of income]

276CC.Iffl ersenw .fu.yfa .stefurn sh ndue
thereturnof incomewhich heisrequiredto furnish
under sub-section (1) of section 139erbynet ce
givenunder clause (i) of sub-section (1) of section
142 or section 148 or section 153A, he shall be
punishable,—

( ) nacasewheretheameunteftax wh chweu.d
have been evaded if the failure had not been
discovered, exceeds twenty five hundred
thousand rupees, with rigorous imprisonment
for a term which shall not be less than six
months but which may extend to seven years
andwith fine;

( ) nanyethercase w thm r senmentferaterm
which shall not beT&s than three months but
which may extend to two yearsand with fine:

Providedthat g ersensha..netbe receeded
against under this section for failure to furnishin
duetimethe return of income under sub-section (1)
of section 139—

190 @ Ahmedabad Chartered Accountants Journal | July, 2014



Not filing your returns on time = Risking 7 precious years of your life

(i) for any assessment year commencing prior to
the 1st day of April, 1975; or

(if) for any assessment year commencing on or
after the 1st day of April 1975, if—

(@) The return is furnished by him before the
expiry of the assessment year; or

(b) Thetax payable by himon thetotal income
determined on regular assessment, as
reduced by the advance tax, if any, paid,
and any tax deducted at source, does not
exceed three thousand rupees.]

In order to understand the draconian provisi ons of
Section 276CC, let us decode the entire section
phrase by phrasein order to haveabetter clarity on
theissue

If a person willfully failsto furnish....

The openinglinesof Section 276CC clearly provide
that the provisions of the aforesaid sectionswould
apply only when the default is willful and not
otherwise. Mere non filing of return does not
congtitute an offence by itself.

Thequestion that emergesiswhat iswillful default?
Willful default, as observed by Wilber Force J. in
Wellington v. Reynold (1962) 40 TC 209is”some
deliberate or intentional failure to do what the tax
payer ought to have done, knowing that to omit to
do sowaswrong” . Earlier, therewasarequirement
for establishment of mensrea. However the law at
presenti presumesthe existence of mensreaand it
isfor the accused to prove otherwise.

The High Court has in the case of Bhavecha
Machinery and Ors (2010) 320 ITR 263 (MP) held
that there has to be a cogent, clear and reliable
evidence that failure to file return in time was
‘willful’ and there should be no possible doubt of
itsbeing ‘willful’. Thefailure must beintentional,
deliberate, calculated and consciouswith complete
knowledge of legal consequences flowing from
them.

The Andhra Pradesh High Court hasin the case of
ITO V/s. Autofil [1990] 52 TAXMAN 343 (AP)

held that “ 1t isnot the simple failurein submission
of the return by the due date that amounts to an
offenceu/s276CC but that failure should bewillful
so as to call for a conviction. Willfulness
contempl ates some el ement of evil motiveand want
of justification. Cornviction u/s276CC isan extreme
and exceptional resort and gets warranted only
whenwillfulnessin failure to submit thereturnin
time is established beyond all reasonable doubts
and there should be present mensrea, a bad motive
and guilty mind. Inthe absence of this no conviction
shall follow the prosecution under section 276CC.

In the decision of Lal Saraf v/s State of Bihar
[1999] 235 ITR 116 (PAT.) the Hon'ble High
Court observed that when the assessee could not
file the return of income for want of books of
account which were seized by the income tax
department and the copies and extracts were
provided after the due date of filing of the return,
no proceedings under section 276CC can be
initiated. In the above case, the High Court correctly
noted that it was not the intention of the assessee
not to file the return of income, but due to non-
availability of books of accounts which are very
much requiredto filethe return of income, he could
not file before the due date. The failure was non-
deliberateand no prosecution proceedingsfor such
non-deliberate failure could beinitiated under sec
276CC.

....Induetime

Theprovisions of Section 276CC further stipulates
that the provision of thesection would get attracted
if the assessee failsto file the return of income in
‘duetime’.

The time within which the assessee isrequired to
file the return of income has been specified in
Section 139(1).

As per the provisions of section 139(1) of the
Income Tax Act, 1961, any person under the Act,
whose total income for the previous year exceeds
the maximum amount which is not chargeable to
tax, isrequiredto file return of Income, within the
prescribed statutory due date relevant for the
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assessment year whichisJuly 31 or September 30
of the said assessment year, asthe case may be.

It is therefore important to note here that the
expression ‘due time’ in the section encompasses
thetime limit specified in Section 139(1) only and
not 139(4). Therefore, evenif areturnisfiledwithin
thetimelimit specified u/s. 139(4) of theAct, section
276CC would get attracted, provided other
conditions get satisfied. Thisissmply because of
thefact that if the contrary ispermitted, the legidative
intent would be violated. However the proviso to
this section permitsthe assesseesto file the return
of income before the end of assessment year and
escape from the noose of section 276CC.

....... the return of income which heis required
to furnish under sub-section (1) of section 139 or
by notice given under clause (i) of sub-section (1)
of section 142 or section 148 or section 153A

Section 276CC applies to situations where an
assessee has failed to file a return of income as
required under Section 139 of theAct orinregponse
to noticesissued to the assessee under Section 142
or Section 148 of the Act.

Section 139 of the Act placed a statutory mandate
on every person to file an income tax returnin the
prescribed form and in the prescribed manner. A
plain reading of theabove provisionsindicatesthat
itismandatory onthe part of the assessee tofilethe
return beforethe due date.

Further areference to Sections 142 and 148isalso
necessary to properly understand the scope of
Section 276CC.

Section 142 providesthat the AO may serveon any
person who has made areturn u/s 139 or in whose
case the time allowed u/s. 139(1) has expired, a
noticerequiring him to furnishthe returnof income
or the prescribed particulars as the case may be.
Section 148 refers to the issue of notice where
income hasescaped assessment.

he shall be punishable,—

(i) in a case where the amount of tax, which
would have been evaded

Going further, section 276CC dtipulates the
punishment for default. However, the section
provides for a punishment only if the amount
of tax which would have been evaded exceeds
the specified limit. However, while computing
theamount of tax, advancetax andtax deducted
at source ought to be deducted.

However, It is pertinent to note that it is not
only whentax isevaded that section276CC is
attracted. Evasion of tax isnot a pre-condition
for attracting Section 276CC. Evenif tax isnot
evaded, but thereisawillful default tofile the
return of income, prosecution would be
launched providedother conditionsare sati fied.

...evaded if the failure had not been
discovered- exceeds twenty-five hundred
thousand rupees

Section 276CC provides that prosecution
would be launched if the amount of tax that
would have been evaded if the failure would
not have beendetected exceedsRs. 25,00,000.

...with rigorous imprisonment for a term
which shall not be less than six months but
which may extend to seven years and with
fine;

Further, this section provides that if all the
aforesaid conditionsare sati sfied, the assessee
shall be punishable with imprisonment for a
minimum period of six months. However, the
term of imprisonment may even extend upto
seven years. However, this punishment is
applicableonly if the amount of tax that would
have been evaded exceeds Rs. 25,00,000.
Further, this section provides for levy of fine
alongwith imprisonment.

...in any other case, with imprisonment for a
term which shall not belessthan three months
but which may extend to two years and with
fine:

However, if theamount of tax that would have
been evaded does not exceed Rs. 25,00,000
the term of imprisonment would be aminimum
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period of 3 months. However, the aforesaid
term may even extend to 2 years along with
fine.

Provided that a person shall not be proceeded
againsgt under thissection for failuretofurnish
in due time the return of income under sub-
section (1) of section 139—

(ii) for any assessment year commencing on or
after the 1t day of April, 1975, if—

(a) thereturn isfurnished by him before the
expiry of the assessment year; or

(b) thetax payableby him on thetotal income
determined on regular assessment, as
reduced by the advance tax, if any, paid,
and any tax deducted at source, does not
exceed three thousand rupees.]

The provisoto section276CC hasbeen ecificdly
insertedto givesomerdief to thegenuine assessees.
The proviso providesafurther period of time during
which the return can be furnished without the
provisions of section 276CC getting attracted. In
other words, even though the due date would be
31st July of the assessment year as per Section
139(1) of the Act, an assessee gets further eight
months’ timei.e. till the end of theassesament year
to complete and file the return and such a return
though belated, may not attract prosecution of the
assessee.

Similarly, the proviso in clause ii(b) to Section
276CC also provides that if the tax payable
determined by regular assessment hasreduced by
advance tax paid and tax deducted at source does
not exceed Rs.3,000/-, such an assessee shall not
be prosecuted for not furnishing the return under
Section 139(1) of the Act.

Thusthe proviso shieldsthe genuine assessees from
the rigor of the draconian provisionsprovided they
file the return before the end of the relevant
assessment years. Secondly it also protects those
who have paid subgtantial amountsof their tax dues
by way of pre-paid taxes.

However it would be pertinent to note here that the
proviso to Section 276CC nowhere specifies that
those assesseeswho are covered by theproviso have
not committed the offenceu/s 276CC of theAct. It
is only that no prosecution would be launched
against such assessees.

An assessee who comes within clause 2(b) to the
proviso, no doubt hasalso committed the offence
under Section 276CC, but is exempted from
prosecution since the tax falls below Rs.3,000/-
.Such an assessee may file belated return before
the detection and avail the benefit of the proviso.

Proviso cannot control the main section, it only
confers some benefit to certain categories of
assesses. Thus, the offence under Section 276CC
isattracted onfailure tocomply withthe provisions
of Section 139(1) or failure torespond to the notice
issued under Section 142 or Section 148 of the Act
within thetime limit specified therein

Section 276CC, it may be noted, takes in sub-
section (1) of Section 139, Section 142(1)(i) and
Section 148. But, the proviso to Section 276CC
takesin only sub-section (1) of Section 139 of the
Act and the provisionsof Section 142(1)(i) or 148
are conspi cuoudly absent. Consequently, the benefit
of proviso isavailable only to voluntary filing of
return asrequired under Section 139(1) of the Act.
In other words, the proviso would not apply after
detectionof thefailuretofile thereturn and after a
notice under Section 142(1)(i) or 148 of the Actis
issued calling for filing of the return of income.
Proviso, therefore, envisages the filing of even
bel ated return before the detection or discovery of
the failure and issuance of notices under Section
142 or 148 of the Act.

Other |ssues

The Curious Case of Jayalalitha

The Supreme Court recently, in the case of Sas
Enterprises (Wherein Ms. Jayalalithaisa partner)
adopted a firm view. The facts of the case are
narrated hereunder:
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Miss J. Jayalalithaa and Mrs. N. Sasikala were
partnersof afirm. Thefirm did not filethe Returns
of Income for A.Y. 1990-91,A.Y. 1991-92 and A.Y.
1992-93. The Madras High Court confirmed the
complaints against the said firm. The partnersin
theirindividual capacity were being prosecuted for
non-filing of returns of income by the firm. In their
individual returns, they mentioned that asthe firm
had not finalised itsaccounts, no returns of the firm
had been filed. Thereafter, the Best Judgement
Assessmentswereframed. Thereafter, sanction for
prosecution was accorded by the Commiss oner of
Incometax. The learned Counsdl argued on behal f
of the firm that in a case when the assessment has
not reached tofinality, the provision of sec 276CC
cannot be applied. The Counsel for the department
strongly relied on the principles laid down in the
case of Prakashnath Khanna & Another v/isCIT
& Another (2004) 9 SCC 686 and submitted that
pendency of appellate proceedingsis not arelevant
factor in relation to prosecution u/s 276 CC of the
Act.

The outcome of the judgment isasunder:

1. Non-compliance with a notice u/s 142(1)(i)
may attract prosecution u/s 276CC.

2. Evenaftertheprovisionforalevy of mandatory
interest u/s 234A of the Act and deletion of
Sec271(1)(a), thelegidature hasnever waived
or relaxed itsprosecuting provisionsu/s276CC
of theAct.

3. The Proviso u/s 276CC takes care of the
genuine assessees who either file the belated
returns but within the end of the Assessment
year or those who have pai d substantial amount
of their tax dues by prepaid taxes, from the
rigour of the prasecution u/s276CC of theAct.

4. The Provisoto Sec 276CC cannot control the
main section, it only confers some benefit to
certain categoriesof assesses.

5. Sec 276CC contemplates that an offence is
committed onthe Non-filing of thereturn and
it istotally unrelated to the pendency of the
assessment proceedings.

6. Merely because there has been a Best
Judgement Assessment u/s 144, it would not
nullify theliability of thefirmtofilethe return
as per Sec 139(1) of the Act.

7. Thecourt inaprosecution of offence, like Sec
276CC hasto presume the existence of mens-
reaanditisfortheaccusedto provethe contrary
and that too beyond reasonabl e doubt.

8. The appellants have to prove circumstances
which prevented them from filing the returns
asper Sec 139(1) or in response to noticesu/s
142 and 148 of the Act.

9. Finalyit wasdecided thatthecriminal courtis
directed tocompletethetria withinfour months
from the date of receipt of this Judgement.

Section 278E and Section 276CC

Section 278E deals with the presumption as to
culpable mental state, which was inserted by the
Taxation Laws (Amendment and Miscellaneous
Provisions) Act, 1986. Themoot questionthat arises
isthat whoisresponsiblefor proving the existence
of guilty mind. It hasbeen provided insection 278E
that the Courts shall deem theexistence of aculpable
mental state. It is on the accused to prove the
contrary. Resultantly, it ison the assessee to prove
the circumganceswhich prevented themfrom filing
the returnsas per Section 139(1) or in response to
noticesunder Sections 142 and 148 of the Act.

Whether pendency of appellate proceedings are
a bar to invoking the provisions of Section
276CC?

Asper section 276CC, oncethereisawillful default
infilingthe return of incomethe provisionsof this
section are attracted. Thuspendency of assessment
proceedingsis not at all a condition relevant for
invoking the provisions of this section. However,
for determination of the sentence of the offence,
the department may resort to best judgment
assessment or otherwise to past yearsto determine
the extent of the breach.

Itisclear from the language employed by section
276CC that pendency of appellate proceedingsis
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not abar to launch of prosecution proceedings. It is
trite law that as already held by this Court in B.
Permanand v. Mohan Koikal (2011) 4 SCC 266
that “the language employed in a statute is the
determinative factor of thelegidative intent. It is
wel| settled principle of law that acourt cannot read
anything into a statutory provison whichisplain
and unambiguous’.

Shouldit have been theintention of the legidature
to hold up the prosecution proceedings till the
assessmnent proceedingsare completed whether by
way of appeal or otherwise, it would have been
providedin the sectionitself.

Section 276CC — A Non Cognisable Offence

Default under this section is a non cognizable
offence. Under Section 279(2) of the I-T Act, either
before or after the ingtitution of proceedings the
Commissioner has the power to compound the
offence under Section 276CC.

Order sanctioning prosecution

It is necessary that the authority sanctioning the
prosecution should apply its mind before making
the order. The authorities ought to refrain from
making frivolous and vexatious orders. All the
rel evant evidence and materi al smust be considered.

Is charging of interest, levy of penalty and
prosecution for same act of omission or
commisson permissible?

Yes. Provisions for charging of interest, levy of
penalty and prosecutionsfor same actsor omissions
exist smultaneoudy in the Act. The nature and
object of these threetypes of sanctionsisdifferent
from each other [Addl. CI T v. Darga pandarinath
Tuljayya& Co., (1977) 107 I TR850 (AP).]. Interest
isin the nature of compensation to the State for
such actsof omission and commissionwhich result
in delay in payment of various sums due to the
Government, while penalty is intended to act as
deterrenceto actingin contraventionof law and to
ensure compliance therewith, prosecution is
launched to get the delinquents punished for acts
of omi ssion and commission which conditute crime

under the specific provisonsof the Act. [Venkata
Krishnnaiah& Co. v. CIT. (1974) 93 ITR 297
(AP); Narandas Parmanand Dasv. CIT. (1974)
95 I1TR 117 (Del )]

Conclusion

Timeand again the tax payersdo not filethe return
of income either due to lethargy or due to lack of
fundsfor payment of tax. However, little they know
about the consequences of their actions. But it is
pertinent to mention here that this unawarenessis
due to the inertia on the part of the Revenue
Department till date. The department has always
stayed away from taking recourseto the provisons
of Section 276CC despite the section being a part
of the Act since almost four decades.

Variousrecent Supreme Court rulingsincluding the
most tal ked about caseof Sad Enterprise (Criminal
Appeal No. 61 of 2007) where in Ms. Jayalalitha
isapartner, have recapitul ated the law of theland
on the initiation of prosecution proceedings under
section 276CC of the Income Tax Act. The
Revenue Department has off late strangled the
procedures to identify those assessees who have
failed to file the return of income. With such
tightening procedures, the risk of launch of
prospection procedures will have to be borne in
mind. Thus it would be in the interest of the
assessees to file their return of income within the
statutory time period or might be even before the
end of the assessment year so asto sidestep from
the strangles of Section 276CC of the Act.

The intention of the department is yet to be
contemplated but prima facie it emerges that
amassing the compounding fees is the big idea
rather than to prosecute the assessee in default. It
has been high time that a strong representation is
made sothat the law framersrel ook into such harsh
and rasping provisions of the Act.

goao
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A case Study :
Depreciation on Wind Mill

CA. Pradip K. Modi
pkm@pkmodi.com

It isan economic stimul ustragedy. Theincometax
department has knack to identify few non
controversial issues, which can be converted into
controversies. Experts lament on this kind of
approach withsigh. Inthe result, one needsto battle
out theseissuesthrulegal process. In alighter tone,
itissaid, suchapproach givesstimulusto litigation
practice. Anyway let me come to the legal issue.
Thisarticleisunleashed from such controversy. One
of the non controversial issue of claiming
depreciation @ 80% (earlier it was 100%) on
windmill isattempted by dissecting the purchase
valuein building, plant and machinery and Wind
Turbine Machine and allowing depreciation at
10%, 15% and 80% respectively. The argument
subscribed by Income Tax Department is, 80%
depreciation is available only on “windmills and
any specially designed devices which run on
windmills” which haslimted meaning of standing
structure of wind turbine generator machine. The
logic applied to arrive this conclusion is more

Depr eciation Rates:

dangerous than interpretation. If this approach is
going to continue, investment in solar based power
project may face heat incoming days.

Historical Backgroundsof relevant provisions:

Under section 32 of Income Tax Act, depreciation
isamandatory to claim while working out Income
from Businessor Profession. In case assessee does
not prefer toclaim depreciationat gpecia rate under
Rule 5 (1A), he can claim under New Appendix |
(w.ef.AY 2006-07), Part A, heading 111, item No.
8, Sub item (xiii) and clauses (1) for the specified
rate of depreciation on wind mills. Whichisread
asUnder :

“(8)
(xiii) Renewable ener gy devices being

(I) Wind millsand any specially designed devices
which run on wind mills’ installed on or before
*March 31 2012.

Asst Yr. | Particulars Rate of Submission
Depr eciation

1987-85to| Old Appendix | 30% Wind millsand special devicesrunson

1987-88 | Part | windmill including Electric Generators
Heading 11 and pumps are two different category.
Item D
Sub Item 10A In case legid ator wantsto define wind
Clause (xii) turbineisequal to wind millsthen
WindMillsandany specially Clause (xiii) wassufficient to cover the
designed deviceswhich run on intention.
wind mills
Clause(xiii)
Any special devicesincluding
€l ectric generatorsand pumps
running on wind ener gy
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1988-89 to| Old Appendix | 100% Wind millsand special devicesrunson
2002-03 | Part A wind mill including Electric Generators
Heading 11l and pumps are two different category.
Item 3
Subltem (xiii) In case legid ator wantsto define wind
Clause (1) turbineisequal to wind millsthen
WindMillsandany specially Clause (m) wassufficient to cover the
designed deviceswhich run on intention.
wind mills
Clause(m)
Any special devicesincluding
el ectric generatorsand pumps
running on wind ener gy
2003-04-to| Old Appendix | 80% Wind millsand special devicesrunson
2005-06 | Part A wind mill including Electric Generators
Heading 11 and pumps are two different category.
Item 8
Subltem (xiii) In case legid ator wantsto define wind
Clause (1) turbineisequal to wind millsthen
WindMillsandany specially Clause (m) was sufficient to cover the
designed deviceswhich run on intention.
wind mills
Clause(m)
Any special devicesincluding
el ectric generatorsand pumps
running on wind ener gy
2006-07 tg New Appendix | 80% Wind millsand special devicesrunson
2012-13 | Part A wind mill including Electric Generators
Heading 1l and pumps are two different category.
Item 8
Subltem (xiii) In case legid ator wantsto define wind
Clause (1) turbineisequal to wind millsthen
WindMillsandany specially Clause (m) wassufficient to cover
designed deviceswhich run on theintention.
wind mills
Clause(m)
Any special devicesincluding
el ectric generatorsand pumps
running on wind ener gy
2013-14 | New Appendix | 15% *Income-tax (Fourth Amendment
Part A Rules, 2012 — Depreciation restricted
Heading 11 to 15% on wind millsinstalled after 31-
ltem 8 3-2012
Subltem (xiii) Notification No. 15/2012
Clause (I) [F.N0.149/21/2010-SO (TPL)]
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Wind Millsandany specially
designed deviceswhich run on
wind mills

Clause(m)

Any special devicesincluding
el ectric generatorsand pumps
running on wind ener gy

S.0.694(E), dated 30-3-2012

Income Department’s view is to dissect the
Purchase value of Wind Mill into Building for the
value of Foundation Cost, normal plant value for
labour charges, power evacuation structure cost,
grid connectivity charges, transformer cost and all
other items other than main wind Turbine
equi pment. Whether the stand taken by Income Tax
department holdsgood ? Thisarticleisevaluating
the stand taken by | T department in following
paragraphs.

(8 What isaWind Mill?

A wind mill includes wind turbine generator,
blades, cables, electrical apparatus, towers,
permits, rights, transformer, meter and other
infrastructuresfacilities. Itisused to generate
electricity by converting the kinetic energy of
wind into el ectrical energy.

(b) What isrenewable ener gy?

Renewable energy isenergy whichcomesfrom
natural resourceslikesun-light, wind, rain, tides
and geothermal heat, which are renewable
(naturally replenished). Energy from any source
which isnot naturally replenish-ableiscalled
non-renewabl e energy. Wind turbineisused to
Generate renewabl e energy.

Diagram presentation
i
LB R 220KV
L Wind Tursine : Substation,
Generatar

State Power | |
Transmission network

N 7. Elactrical Line from
A Wwind farm s/s to
b 220kY

b
5. Eleetrical Line frem Wind Tursing d f‘u iy
Generator to Power Evacuation
Faeility which is apric .10 km

away from

5 3 } ane
2. Civil \n\:ork : v - movemeant, Material mevemant
Faundation rmer plinth, ElectricalVard & B operaticn & Maintenance
an of Contral Panel Rocm

Figure 1Wind Mill

Main snaft

Frgre 2. Wind nubine components inside the nacelle.

Thus, A wind turbine is such device comprises of
Tower, Gearbox, brakes, rotor, generator, yaw drive,
Nacelle, blades, shaft, which are used to generate
electricity by converting the energy of wind into
rotationa mation, andtheninto e ectricity. Thetotal
expenses incurred for bringing machine shown as
per figure 2 and not only in figure 1, should be
construed aswind mill. A stand alone machine as
per figure 2 without infrastructure is no use and
Infrastructure of figure 1 isalso of no use without
wind turbine generator. Therefore it isinterlinked
and interconnected, which can not be detached or
dissected for different rate of depreciation by
hypothetical formula.

Income Tax Department Approach:

S. Natureof work /Item Allowable %
no depr eciation as
per | T
Depar tment

1 Supply of Wind turbine 80%
generator

2 Erection & installation of
WTGAnNd civil including
foundation work.

10% in some
cases 5%
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3  Workscontract For Electrical 15% in some

work Including supply and  cases10%
installation of electrical items

4 Power Evacuation 15%
Infrastructure cost

5 Providing sub lease Rights  May or may not
of Land and rights of allowable or
suitableaccess of SLM no of
surrounding yearsdivided
for Wind mill by holding

period

6 Any other related expenses 15%

Herewhole cost of wind mill purchaseis separated
asper variouscontract entered with turnkey project
supplier. Whether the approach of Income tax
department iscorrect ?

A Case Study:

The first and foremost question comesto mind is
whether the dissection done by Department based
on variouscontractsisacorrect approach? Answer
shall be no. The contracts in this case is prepared
for allocation of work among the various agencies
of wind mill supplier. Agenciesor companies may
be associatesor outsideagency but the factisBuyer
isentering into contract to buy out wind mill from
supplier and to ascertain the value of goods and
services for other statutory compliance. This
underganding may or may not be acceptable. One
need to discharge onus based on practical aspects
of wind mill.

It should be clear from the worksorder that all the
work to becarried out in relation to WindMill only
with specific attached job related to either
installation of wind turbine tower or transformer
platform or testing and commissioning servicesor
connecting electrical line and cable from main
generating unit to metering and grid. Any activity
related to passive work or alternate use should be
ignored.

The word used in applicable Income Tax Rule is
“WIND MILL"”, which has a wide meaning and
not confined to generator or gearbox etc. Any act

A case Study : Depreciation on Wind Mill

or deed attached tobring wind turbine in active use
of power generation should be treated as a part of
Wind Mill. Wind Mill isa plant as defined under
section 43(3) of Incometax act and itisundertaking
itself (M/S The Hutti Gold Mines Co. Ltd. vs
Department Of Income Tax, ITA No. 832/Bang/
2012 -A'Y 2008-09). If meaning of wind mill is
narrowed to only wind turbine or standing structure
of tower or together both, will not justify correct
legal position. If meaning is narrow down to such
extent, active use of wind turbine will not be
possible. All standing equipments are bald and
useless. It needsto beintegrated and therefore any
expensesrelatedto suchintegration and helping this
plant to bring them in use must be said asa part of
windmill. Any payment made for labour charges,
Government fees, statutory fees, foundation work
expenses, electrical components and cables-
el ectrical work withinturbine or connecting power
generated to grid and transformer expense, metering
work charges, surfacing works cost, data lock and
control machine cost etc should be treated as a
composite cost of Wind Mill. It is mandatory to
establish that all expenditures must be relevant
to the Wind Mill and do not result in creating any
independent asset.

It is pertinent to discuss the object of providing
higher rate of depreciation on Wind Mill. The
country was a part of Kyoto Protocol Treaty and
expressed desire to promote renewal energy
voluntarily. The country is power deficit and
therefore to fillip the gap of power generation by
this mode may help to increase the power
generation. Keeping in view this, time and again
income exemption under section 80IA and 80I1B
for extension of time limit for setting up power
generation unit, amendments have been carried
out. Not only that additional depreciation under
section 32(1)(iia) has also been provided.

The following passage from Memorandum of
Finance (No.2) Bill 1998 suggests the object or
thrust of Government to Boost power sector and
provide incentives on continuous basis to the
electricity generation activities.
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Finance (No. 2) Bill, 1998 ProvisonsRelating to
Direct Taxes” Incentives for Infrastructure
Devel opment and Industrialisation

TaxHoliday toenterprises generating or generating
and distributing power extended up to 31.3.2003.

Under the provisionsof section80-1A of the Income-
tax Act, afive-year tax holiday and a deduction of
25% (30% inthe case of companies) of profitinthe
subsequent five yearsisallowed, inter-alia, to an
undertaking engaged in the bus nessof generation,
or generation and distribution of power or to an
industrial undertaking set up in backward States/
districts. The undertaking under the existing
provisions should start generating power on or
before 31.3.2000.

Thecountry continuesto requirelargeinvestments
in power. Asthe gestation period for such projects
islong, to remove uncertainty from the minds of
potential investors, the Bill proposestoextendthe
benefit to undertakings, which commence
generation, or generation and distribution of
power on or before 31.3.2003. The proposed
amendment will takeeffect from1s April, 1999 and
will, accordingly, apply in relation to assessment
year 1999-2000 and subsequent years. [Clause 37]

Thus, it isclear fromthe explanation madeasabove
that power sector and more particularly Renewable
energy generation and use of devices based on such
energy are digiblefor special treatment intermsof
taxation. The higher rateof depreciationisapart of
such scheme. If welook at theredistic and practical
approach that many investments has made due to
tax incentives in the form of higher depreciation
rate and tax exemption on such income. One need
to take holistic view based on the words used in
the Act, Rules and schedul es attached to that.

Constr uction and inter pr etation of word “ Wind
Mill —Special designed device” :

If word “Wind Mills’ interpreted in narrow terms
then it may be equated to denial of equity and
justice. If inreal terms, legidator hasintention to
all ow depreci ation only on wind energy equi pments,
in that case word could have been used Wind
Turbine Generator (WTG) and not wind mills. Of

course both the word soundsin common language
synonymous but wind turbine generator has very
limited application. If legidator has intention to
provide item based depreciation and not in a
comprehensive way, it could have been laid down
under Rule 5 (1A), ParaAppendix 1A for separate
depreciation provision smilarto tableof Appendix
1A.

Therefore it is humbly perused that all relevant
expenditureto bring assets(Wind Mill) in operation,
should be capitalized and depreciation at the rate
prescribed against windmill should be applied on
total value.

Support of followings few judgments may be
availedfor applyingratio, while interpreting word
“Wind Mill”.

CAS:1 In the scheme and context of a taxing
provision, it would not be right to isolate a word,
ascertain its meaning with reference to Law
Lexicons and attach to it a meaning which it was
never intended to bear. A statute cannot always be
construed with the dictionary in one hand and the
statute inthe other. Regard must also be had to the
scheme, context and to thelegidative history of the
provison [CITvs. N.C. Budharaja & Co. Etc. Etc.
(1993) 114 CTR (SC) 420.

CAS:2 An expression may have a variety of
meaningsbut the sensein whichit isemployed must
be gathered fromthe context. 1t would not be correct
to adopt a strictly literal or technical meaning of
an expression while construing a section. In other
words, onemust not construe a statutory provision
mechanically. One must construe it having regard
to the object which the legidature had in view in
enacting it andinthecontext of the settingin which
it occurs [CIT vs. Insaniyat Trust (1988) 71 CTR
(Guj) 145

CAS: 3 Words have no absolute meaning. They
derive colour from those which surround them. It
istruethat meaningsgenerally overlap. Few words
have exact synonyms. The overtones are almost
alwaysdifferent [ Brutusvs. Cozens(1972) 3WLR
521, per Lord Reid]. Words are the greatest
tricksters. They play pranks with the human mind.
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The Courts must discover the intention of the
legislature. So the Courts must not be strict
constructionists. The Courts have to be intention
seekers [ STO vs. Byford Ltd. (1984) 145 ITR 537
(Dd)].

CAS.4 Bajaj Tempo Ltd Vs Commissioner of
Income Tax, (1992) 196 | TR 188 Deduction under
s. 15C of 1922 Act (s. 80J of 1961 Act)—Allow
ability—Industrial undertaking established in a
building taken on lease used previoudy for other
purpose—Tools and implements worth Rs. 3,500
of theprevious undertaking al so transferred—Rdl ief
under s. 15Cisallowable—Clause (i) of sub-s. (2)
of s. 15C does not apply—The provision granting
relief was enacted to encourage industrialization
and has to be construed liberally—Tools and
implementstransferred were of insignificant value
as compared to the whole assets and literal
congtruction of cl. (i) of s. 15C (2) woul d defeat the
very purpose of enacting the provisions—The key
tointerpretationisthat the new undertaking should
not be ‘formed’ by transfer of building, plant or
machinery—Emphasisis on formation not on use.

Case Laws Based on _identical facts:

The incometax assessment i sbased on factsof each
case. The facts are varied from case to case or
assessment year to assessment year for the same
assesee. Therefore each assessment year iscons der
asindependent for assessing theincome. However
precedent hasitsown legal value. When factsare
identical and judgments are delivered based on
amilar facts whichisto beconsidered as precedent.
Whether precedent has a legal force, need to be
examined. It has two exceptions; (1) the doctrine
of per incuriam; (2) doctrine of sub-silentio.
Therefore while interpreting statute, one need to
pay attention to the full judgments rather than
conclusion of judgments. Of course conclusionis
very important but at thesametime, while declaring
judgmentswhether judgment passed by same court
or larger bench or higher court hasbeen cond dered
or not to be seen. Secondly whether judgmentsis
rendered on the point, which were never been
argued is not binding and doctrine of precedent is
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not applicable. The principle of stare decissis
important while applying rule of precedent.

However when the facts are identical, issue is
covered by some judgment of Jurisdictional
Tribunal or High court, is binding to all lower
revenue authorities working within same
jurisdiction. The subordinate authoritiesincluding
commissioner appeal s cannot takedifferent views
by adopting untenable grounds. Interesting two
high court judgments which are relying on supreme
court's judgments, are given below.

Bank of Barodavs. H.C. Shrivastava (2002) 175
CTR (Bom) 663 : (2002) 256 ITR 385 (Bom) :
(2002) 122 TAXMAN 330 (Bom)

Held

* The judgment delivered by the Tribunal wasvery
much binding on the AO. The AO was bound to
follow the judgment in its true letter and spirit. It
was necessary for thejudicial unity and discipline
that all the authorities below the Tribunal must
accept as binding the judgment of the Tribunal. The
AO beinginferior officer vis-a-visthe Tribunal, was
bound by the judgment of the Tribunal and the AO
should not have tried to distinguish the same on
untenable grounds. In this behalf, it will not be
out of place to mention that in the hierarchical
system of Courtswhich existsin our country, ‘it
is necessary for each lower tier’ including the
High Court, to accept loyally the decisions of the
higher tiers.‘Itisinevitable in hierarchical system
of Courts that there are decisions of the supreme
appellate Tribunals which do not attract the
unanimousapproval of all membersofthejudiciary.
But the judicial system only works if someone is
allowed to have the last word, and that last word
once spokenisloyally accepted. Thebetter wisdom
of the Court below must yield to the higher wisdom
of the Court above.—CCE vs. Dunlop India Ltd.
AIR 1985 SC 330 applied.” (Para 16)

Agrawal Warehousing & Leasing Ltd. vs.
Commissioner of Income Tax (2002) 177 CTR
(MP) 15 : (2002) 257 ITR 235 (MP) : (2002) 124
TAXMAN 440
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“Held

ub-s. (4) of s. 254 attachesfinalityto the orders of
the Tribunal subject to the provisionsof s. 256 (or
s. 260A). Needless to say that the orders passed
by the Tribunal are binding on all the Revenue
authorities functioning under the jurisdiction of
the Tribunal. Obvioudy, the CIT(A) not only
committed judicial impropriety but also erred in
lawinrefudng tofollowtheorder of the Tribunal.
Even where he may have some reservations about
the correctness of the decision of the Tribunal, he
had to follow the order. He could and should have
|eftit to the Department to takethe matter infurther
appeal to the Tribunal and get the mistake, if any,
rectified.—Kamlakshi 1991 (55) ELT 433 (SC)
applied.” (Paras7 & 8)

It is equally accepted principle that Judgment of
other jurisdictional Tribunal and High Courts are
having persuasive value and can not be brushed a
side by just saying not applicableor distinguishing
factsby placing few wordsin assessment order or
appeal order. The order of jurisdictional tribunal is
binding to Income Tax authority. Hence either A O
or CIT (A) can not take different views by taking
plea that department has not accepted tribunal
judgment and has gone for appeal in High court.
The relevant judgment’s extract is reproduced as
under:

Assistant Commissioner of Income Tax vs.
RajaveTextiles(P) Ltd. (2013) 22 ITR(Trib) 475
(Chennai)

Held

“In the case law of KKSK Leather Processors
Private Limited (supra) the Coordinate Bench
above said had decided the issue in favour of the
assessee. On that, the argument of the Revenue
wasthat the said order had not been accepted and
it had preferred tax case appeal before the
jurisdictional High Court. Such, did not form a
valid ground so as to take a different view and
that too without any distinguishing features
pointed out by the Revenue. Therefore, CI T(A) had
rightly accepted the claim made by the assessee
gua depreciation at 80 percent pertaining to the
windmills in question. Thus, order of the CIT(A)
upheld and Revenue’s appeal dismissed”

(para9 & 10)

In the present case study ,the facts are related to
interpretingword “Wind Mill”. Bringing wind mill
in existence and operation is based on scientific
method. Wind Mill comesin existence by instaling
various components, hiring labours, getting
permission from various state electricity board,
connecting power supply cable to state electricity
grid or pooling station, devel oping approach road
and laying down cablefor power transmission and
building control room in case wind mill isLattice
structure otherwise inside the tubular tower.
Therefore factsremain sameirrespective of size of
electricity generation capacity of Wind Mill. The
quantity of work and value of Wind Mill may go
up or down depending on capacity of Wind Mill.
However facts will remain same. Followings are
direct judgmentsonidentical facts.

S.| Nature of work Allowable %

no| /ltem depreciation
asper | T
A.O’sversion

Tribunal’s view

1 | Supply of Wind turbine generator| 80%

80% . Thisapparatusisonly to be treated asWind
Mill as per AO's view. Therefore no
controversies.

2 | Erection & ingtallationof WTG

And civil including foundation | cases5%

10% in some

80% .1 In the Income Tax Appellate Tribunal at
Ahmedabad, "A" Bench ITA No.3317/Ahd/
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work.

2011, With CO No.44/Ahd/2012
[Asstt.Year:2007-2008] , ACIT (OSD) Vs Parry
Engineering & Electronics P. Ltd. Date of
Pronouncement : 02-03-2012

2Aminity Developers & Builders, vs Department
Of Income Tax, ITA No. 1505/PN/2011 ,Pune
Bench

3 D.Murugesh, Karur vs Department Of Income
Tax , I.T.A. No. 1938/Mds/2011, Assessment
Year : 2007-08

4 J. Sons Foundry Pvt. Ltd.,, Sangli vs
Department Of Income Tax , ITA
No0s.815,891,1494& 1600/PN/2011

5 Enercon Wind Farms ( Jaiamer) P. ... vs
Department Of Income Tax , ITA No. 6402 to
6405/Mum/2010

6 M/s British Weaving Company v. DCIT in
[.T.A.N0.511/Mds/2009 dated 12th March,2010.

7 M/sAsan Handloom Vs. DCIT (I.T.A. No.
No0.2291/Md</2008 dt.20.11.09)

8 JCIT Range-1, Sangli Vs. M/s. Western
Precicast Pvt. Ltd., Sangli, ITA No.890/PN/
2011dated 31.12.2012.10%

9 Poonawal a Finvest and Agro Pvt. Ltd V/s. ACIT
(2008) 118 TTJ (Pune) 68.

Sent back for factual aspectsverification

10 The A. C. I. T. (OSD), Circle-5 Vs M/s.
Precision Technofab & Engineering, ITA
N0.3200/Ahd/2011 and 167/Ahd/2012, (A.Y.:
2008-09 and 2009-10)

3 | Workscontract for dectrical
work including supply and
instdlation of electrical items

15% in some
cases 10%

80% 1 In the Income Tax Appellate Tribunal at
Ahmedabad,

“A” BENCH ITA No0.3317/Ahd/2011, With CO
No.44/Ahd/2012 [Asstt.Year:2007-2008], ACIT
(OSD) VsParry Engineering & ElectronicsP Ltd.
Date of Pronouncement : 02-03-2012

2 M/s.Asian Handloom Vs. DCIT (I.T.A. No.
No0.2291/Mds/2008 dt.20.11.09)

3 D.Murugesh, Karur vs Department of Income
Tax, |.T.A.No. 1938/Mds/2011, Assessment Year
: 2007-08
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4 J. SonsFoundry Pvt. Ltd., Sangli vsDepartment
of Income Tax, ITA N0s.815,891,1494& 1600/
PN/2011

4 | Power Evacuation 15%
Infrastructure Cost

80%1 M/s.Asian Handloom Vs. DCIT (I.T.A.
No. N0.2291/Mds/2008 dt.20.11.09)

2 Asst. Comm. Income Tax Circle

1 Ludhiana Vs. Rakesh Gupta 36 TAXMANN
546 (2013)

3 Trumac Engineering Co. (P.) Ltd. v. ITO
Mumbai ITA NO. 555Mum/2003 dated 27-6-
2008

4 | Providing sub lease Rights of May or may

80% 1 Asst. Comm. Income Tax Circle

Land and rights of suitable not allowable |1 Ludhiana Vs. Rakesh Gupta 36 TAXMANN
accessof surrounding for Wind | or SLM no of |546 (2013)
Mill yearsdivided
by holding
period
5 | Any other related expenses 15% 80%1 J. Sons Foundry Pvt. Ltd., Sangli vs

Department of Income Tax, ITA Nos.815, 891,
1494 & 1600/PN/2011

If meaning of Wind Mill isinterpreted inlimited or
narrow way i .e. standing tower housed with various
machinery equipments, parts and blade then the
object for which incentive provisionsinserted for
accelerated depreciationrateisdefeated. Reliance
of following judgments can be placed for
application of ratio tointerpret that wordWind Mill
isassigned to composite structure of wind turbine
generator and not only standing structure of wind
turbi ne generator.

Additional Commissioner of Income Tax vs.
M adras Cement Limited 110 ITR 281 (MAD),
Foundation done in reinforced concrete for fixing
machinery isto be treated as part of the plant and
depreciation to be allowed on the plant including
the cost of the foundation.

CAS 1.3 Commissioner of Income Tax vs. R.G.
Ispat Limited. High Court of Rajasthan Jaipur
Bench 2101 TR 1018 (Raj): Inorder to determine
whether astructureisabuilding or plant, functional
test should be applied—If a structure is raised to
make the plant operative which could not have

functionedin itsabsence, thestructure isplant under
s. 43(3)—Massive reinforced concrete structure
specially designed to take up load of cranes,
therefore, constitutes plant .

CAS1.4Commissioner of IncomeTax vs. Sbbal
Cold Storage, High Court of Madhya Pradesh
(1996) 136 CTR (MP) 244, In fact the plant cannot
survive independent of building. Somebuilding has
to bethere in order to house the plant; and as such,
the building which houses the plant is a plant.
Therefore, the plant includes within its ambit
building in which machineriesare housed. ‘ Plant’
includes a building in which machineries are
housed.

CAS 1.5 [2013] 37 taxmann.com 264
(Ahmedabad - Trib.) In the ITAT Ahmedabad
Bench ‘B’ Gujarat Green Revolution Co. Ltd.
Vs. Assistant Commissoner of Income-tax - 1(1),
Seeninthelight of the functional tegt laid down by
decision of High Court cited above, we are of the
view that in the peculiar facts of the present case
the“ green house” isan essential part for acompany
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engagedin the business of Tisaue Culture. It cannot
be considered asasimple“building” but hasto be
considered asaplant.

CAS 1.6. In the judgment of the Hon'ble Delhi
High Court in the case of CIT v. Mahanagar
Telephone Nigam Ltd. asreported in 254 ITR
627, wherein it has been held that the underground
cablesfor te ecommuni cation network formthelink
between the tel ephone exchanges and assuch forms
part of the apparatus of the plant of the assesse
engaged in providing the telecommunication
network andtherefore, theextrashift allowance was
allowed on underground cables.

CAS 1.7 In case of CIT Vs. BSES Yamuna
Powers Ltd. (2013) 40 TAXMANN 108 (Delhi)
it has been held that computer accessories and
peripherals such as, printers, scanners and server,
etc., formanintegral part of computer system and,
hence, they areentitled to depreciation at higher rate
of 60 per cent .

CAS 1.8 In the case of CIT v Delhi Airport
Service [2001] 170 CTR (Delhi) 534 wherein
the Hon'ble Delhi High Court held that Air
condition plant is an integral part of the bus and
therefore, depreciation on air conditioner fixedin
busisallowable at the rate gpplicable to Businstead
of rateapplicabletoAir conditioner.

What was new in the
lecture meeting on
Search & S5urvey?

That our response
depends on the facls
of our client

A case Study : Depreciation on Wind Mill

CAS19Inthecase of CIT VS. SRC Aviation P
Ltd. (2013) 37 TAXM ANN 308 (Delhi) held that
All types of crafts or modes of transport aided by
flight, are entitled to 40 per cent depreciation. In
depreciationtable ‘air plane-aeroengine whichis
entitled to 40 per cent depreciation, cannot be given
a restrictive interpretation so as to include
aeroengine only; it will alsoinclude*aircraft’ which
gives a broader description which includes all
manner of craft or means of transport aided by
flights such asballoons, planes, etc .

CAS 1.10 CIT v. Karnataka Power Corporation
(247 1TR 268) where it was held that whether a
the building can be treated asa plant

Consequently itisprofoundly be said ,Wind Mill
should mean acomprehensiveword and all related
expenses for installation, erection and
commissioning of Wind Turbine Generator,
incurred for Civil Including Foundation & allied
works, Electrical work Including supply and
installation of electrical items, Power evacuation
infrastructure Cost, Specific Professional fees,
interest payable till electric generation starts, be
considered as inseparable part of purchase cost.
Therefore Composite /Integrated cost of purchase
of Wind mill should be qualified for depreciation at
80% of composite value.

ooad
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Glimpsesof Supreme
Court Rulings

Advocate Samir N. Divatia
sndivatia@yahoo.com.

12 Practice and Procedure —Appeal :

Three bad ¢ principlesregarding right of appeal, and
forum of appeal that canbe culled out are:

The forum of apped available to suitor inapending
action of an appeal to a superior Tribunal which
belongsto him as of right isa very different thing
from regulating procedure :

Thatitisanintegral part of theright whenthe action
wasinitiated at thetime of the ingitution of action;
and

Thatif thecourt towhich anapped liesisaltogether
abolished without any forum condituted initsplace
for the digposal of pending mattersor for lodgment
of theappeal, vested right perishes.

It iswell settled proposition of law that enactment
dealing with substantive rights are primarily
prospective unless they are expressly or by
necessary intention or implication given
retrospectively. The aforesaid principle hasfull play
when vested rights are affected. In the absence of
any in equivocal expose, the piece of legidation
must exposit adequate intendment of legidature to
make the provisionretrogpective. Theright of appeal
aswell as forum is a vested right unless the said
right istaken away by the regigration by an express
provisionin the statute by necessary intention.

[Himachal Pradesh State Electricity Regulatory
Commission and other vs. Himachal Pradesh
State Electricity Board (2014) 5 SCC 219]

13 Res Judicata — Review — Precedents:

(@ ResJudicata : Theliteral meaning of ‘res is
‘everything that may form an object of rights
andincludesan object, subject-matter or status
and ‘res judicata literally means ‘matter
adjudged; a thing judicially acted upon or
decided; athing or matter settled by judgments'.

Res judicata pro veritate accipitur is the full
maximwhich has, over theyears, shrunk to mere
‘resjudicata’, which meansthat resjudicatais
accepted for truth. Thedoctrine containstherule
of conclusiveness of the judgment which is
based partly on the maxim of Roman
jurisorudenceinterest reipublicaeut sitfinislitium
(it concernsthe State that there bean end to law
suits) and partly on the maxim nemo debet bis
vexari pro una et eademcausa (no man should
be vexed twice over for the same cause).

Evenan erroneousdecision onaquedionof law
attracts thedoctrine of resjudi cata between the
partiesto it. The correctness or otherwise of a
judicial decision has no bearing upon the
guestionwhether or not it operates asresjudicata.

(b) Review: Order sought to be reviewed must
suffer fromerror apparent on face of order—In
absence of such error apparent, even an
erroneousjudgment / order cannot be a ground
for review and finality of judgment order cannot
be digurbed.

(c) Precedents: What Court actually decides, not
what followsfromit, would be binding— Ratio
of a decision should be understood in
background of facts of the case and can be
relied oncond dering how fact situation of case
fitsin caseto berelied on.

The ratio of any decison must be understood in
thebackground of the factsof the case and the case
is only an authority for what it actually decides,
and not what logically follows fromit. ‘ The court
should not place reliance on decisions without
discussing asto how the factual situation fitsin with
thefact situation of the decision onwhich reliance
isplaced’

[Dr. Subramanian Swamy vs. State of Tamil
Nadu and others (2014) 5 SCC 75]
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Charitable pur pose — Exemption —
14 Sec.13(1)(b):

(@) Determinationof thenatureof thetrust aswholly
religiousor wholly charitable or both charitable
andreligious under the Act is not a quegtion of
fact. Itisaquegtion whichrequiresexamination
of the legal effects of the proven facts and
documents, that is, the legd implication of the
obj ects of the assessee-trust as contained inthe
trust deed. It is only the objects of a trust as
declared in the trust deed which would govern
its right of exemption u/s 11 or 12. It isthe
anaysisof these objectsinthe backdropof fisca
jurisprudence which would illuminate the
purpose behind creation or establi shment of the
trust for ether religious or charitable or both
religiousand charitabl e purpose. Therefore, the
High Court had erred inrefus ng tointerferewith
the observationsof the Tribunal in regpect of the
character of the trust on the grounds that they
were pure findings of fact.

(b) That the objects of the assessee-trust were not
indi cative of awholly religious purpose but were
collectively indicative of both charitable and
religious purposes. Although objects(c) and (f)
which providedfor activitiescompletely religious
in natureand redtrictedto the specific community
of the assessee-trust were objectswith religious
purpose only, the fact that the other objects
traced their source to the Holy Quran and
resol ved to abi de by the path of godlinessshown
by Allah would not be sufficient to concl ude that
theentire purposeand activitiesof thetrus were
purely religiousincolour. Theobjectsreflected
theintent of thetrust asobservance of the tenets
of theldam, but did not restrict theactivitiesof
the trust, to religious obligations only and for
the benefits of the members of the community.
Theprovision of food to public onreligiousdays
of community, the egablishment of Madarasas
and organi zationsfor dissemination of religious
educationand rendering ass sance tothe needy
and poor for religiousactivitieswouldreflect the
essence of charity. Theactivity of providing for
food on certain specific occasions and other
religiousand auspi ciousevents of the Dawoodi
Bohracommunity did not restrict thebenefit to
the membersof thecommunity. Whenthe objects
of thetrugt exhibited the dual tenor of religious
and charitabl e purposes and activities. Section
11 of theAct all owed such trus with composite

objectsto clamexemptionfromtax asareligious
and charitabletrust subject to the provisonsof
section13. Theactivities of the trust under such
objects would, therefore, be entitled to
exemption accordingly.

(c) That theobjectsof the assessee-trust were based
on religioustenets under the Quran according
tothereligiousfaith of ISam. Theactivities of
the trust though both charitable and religious
were not exclusively mean for a particular
religious community. The objects did not
channel the benefitsto any community if not
the Dawoodi Bohra community and thus,
would not fall under the provisionsof section
13(1)(b) of the Act. The assessee-trust was a
charitable and religious trust which did not
benefit any specific religiouscommunity and,
therefore, it could not be held that section
13(1)(b) of the Act would be attracted to the
assesxee-trust and thereby, it would be eligible
toclaim exemptionunder section 11 of the Act.

[CIT Vs. Dawoodi Bohra Jamat (364 I TR 31)]

15 Interest on Refund — Sec.244A:;

Interest isakind of compensationfor useand retention
of money collected unauthorisedly by the
Department. A general right exists in the State to
retain any tax collected for its purpose, and a
corresponding obligation exists to refund to
individuals any sum paid by them as taxes which
are found to have been wrongfully exacted or are
believed to be, for any reason, inequitable. The
gatutory obligation torefund carrieswithit’stheright
tointerest als. Thisistrue in the case of assessees
under theAct. Whenthecollectionisillegal, thereis
acorregponding obligation onthe Revenueto refund
suchamount withinterest inasmuchasit had retained
and enjoyed the money deposited. Even the
Department understood the object behind insertion
of section 244A, asthat, an assessee is entitled to
payment of interest for money remaining with the
Government which would be refunded. Thereisno
reason to restrict the right to assessees without
extending the benefitto adeductor who hasdeducted
tax at source and depogted it before remitting the
amount payabletoa non-resident.

[Union of Indiavs. TATA chemicalsLtd. (363
ITR 658)]
00o0d
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Order pronounced by ITAT in open
Court effect of : Attachment and
22 Recovery in defiance ther eof.

A.T. Kearney IndiaP. Ltd. v/s. ITO
(2014) 363 ITR 172 (Delhi)
Issue:

Whether order pronounced by ITAT inopen court
ishindingon ITO, canITO plead ignorance of the
same ?

Held:

CIT (Appea) held in favour of revenue. The
revenue issued a notice u/s 221 of the I.T. Act,
1961 to the assesse for recovering the demand
amounts due. The assessee filed a letter stating that
it had preferred an appeal and stay application
beforethe Tribunal. The Tribunal granted say and
passed an interim order for the period of one
hundred eighty days. Even though the Department
representative appeared before the Tribunal and
the Order on the stay applicationwas pronounced
in open court, the authorities attached and took
away the proceeds of the assessee’ sbank account.

On awrit petition, High Court hasheld asunder :

The submission of therevenue that the concerned
A.O. wasnot intimated, cannot be accepted. If such
an argument was made before this court where
orders are pronounced in court in the presence of
counsel, it would certainly not be accepted andin
fact would be serioudly viewed. In the facts of the
case, it clearly amountsto overreach of the interim
order of the Tribunal , in a Smilar stuation, this
court itself would possibly be initiating contempt
proceedings. Inthese circumgances, the court is of
the opinion that the respondent should lift the
attachment and ensure that the amountsrecovered
are deposted back inthe petitioner’ saccount within
a week.

Interest on Refund :
India Trade Promotion Organization

23 vis. CIT
(2013) 263 CTR 18 (Del) : (2013) 93
DTR (Del) 425

Issue:

How theinterest onrefund/part refund dueisto be
consi dered?

Held :

The words used in Sec. 244A are “where refund
of any amount becomes due and payable to the
assesseeunder theAct” theassessee shd | be entitled
to receive in addition to the said amount smple
interest calculated in the manner stipulated. The
legidature hasnot usedthewords* tax paid” or “the
principle amount of tax paid”. The words used by
the legidaturein Sec. 244A are “any amount” and
“said amount” . Thewordsare thereforemuch wider
and broad. The words*"any amount” word include
within its scope and ambit the interest element,
which has accrued and is payable on the date of
refund. Thus when the revenue does not pay full
amount of refund but part amount is paid, they
will be liable to pay interest on the balance
outstanding amount. The balance outstanding
amount may consi st of the tax paid or the interest,
whichispayable till the payment of thepart amount
and intereg payable onthe principleamount, which
remained outstanding thereafter. It would be
incorrect andimproper toregard payment of interest
when part payment ismade asinterest on interest.

Reopening on thebadsof hypothesisnot
4 valid : DHFL Venture Capital Fund v/s.
ITO (2012) 358 ITR 471(Bom)

Issue:

Can there be a valid reopening on the basis of
hypothes s?What isthe meaning of wordsin section
“hasescaped assessment”.
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Held :

In this case the whole basis of reopening was the
hypothesisthat if the provisions of Sec. 61 to 63
were attracted ashad been claimed by the assessee
and theincome of Rs. 32.83 croreswhich had been
claimed by the assessee to be exempt was treated
asexempt, inthat event an aternatebasis for taxing
theincomein the handsof the associati on of persons
of the contributories was sought to be setup. The
entire exercise was only contingent on a future
event and a consequence that may enure upon the
decision of the Tribunal, if the Tribunal were to
hold against the Revenue. A reopening of an
assessment u/s 148 could not bejustified onsuch a
bass. There had to be a reason to believe that
income had escaped assessment. “ Has escaped
assessment” indicates an event which has taken
place. Tax legidation cannot be rewritten by the
Revenue or the Court by substituting the words
“may escape assessment” in future.

Retirement from Firm and Sec.45(4) :
CIT v/s. Dynamic Enterprises

25 (2013) 263 CTR (FB) 138 (Kar) : 359
ITR 83 (Kar) (FB).

Issue:

Whether provisionsof Sec. 45(4) are applicable on
retirement, when retiring partner takes only cash
and no asset?

Held :

Sub-sec. (4) of Sec. 45 dealswith adistribution of
capital assetson the dissolution of afirm or other
APO or BOI or otherwise. If in the course of such
distribution of capital asset thereisatransfer of a
capital asset by thefirm infavour of a personand it
resultsin profitsor gainsto the firm, then the said
profits or gainsshall be chargeabletotax asincome
of the firm and again for computing said income,
Sec. 48 is attracted. In other words, in the process
of dissolution of a firm, if a capital asset is
transferred to a partner which resultsin profits or
gains, then that incomeis chargeable at the hands
of the firm under this provision. In order to attract
sub (4) of Sec. (45), the conditions precedent are :

(2) There shouldbe distribution of capital assets of
afirm; (2) Such digributionshould resultintransfer
of acapital asset by firm in favour of the partner
and (3) On account of the transfer there should be
a profit or gain derived by the firm; (4) Such
distribution should be on dissolution of thefirm or
otherwise.

Thereforein order to attract Sec. 45(4) the capital
asset of the firm should be transferred in favour of
apartner, resulting infirm ceas ngto havean interes
in the capital asset transferred and the partners
should acquire exclusiveinteres in the capital asset.
Inother words the interest the firm hasinthe capital
asset should be extinguished and the partnersin
whose favour transfer ismade should acquire that
interes. Then only the profitsand gainsarising from
such transfer are liable to tax u/s45(4).

When a partner takes away only money towards
the valueof hisshareinthe firm and whenthereis
no distribution of capital asset/assets among the
partners, thereis no transfer of a capital asset and
consequently no profitsor gainsare chargeableto
tax u/s45(4).

Sec. 244A : Interest on Refund is

26 automatic : CIT v/s. Sahara India
Savings and Investment Cor poration
Ltd. (2013) 218 Taxman 363 (All)

Issue:

Whether an application to claiminterest onrefund
isnecessary?

Held:

It may bementioned that no appli cationisnecessary
for interest on refund u/s 244A. Interest on refund
goesalongwith refund. No applicationisrequired
for thispurpose inview of mandatory provision u/
s 244A(1)(b) of the Act as observed in the case of
National Horticulture Board v/s. Union of India
(2002) 2531TR 12 (P & H). The argument that the
assessee should have made an application for
refund was found to be without any merit. Denial
of interest on delay attributable to the assessee as
provided u/s 244A (2) would have no application,
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merely because of delay inapplication for refund.
At any rate, when the refundis pending before the
authorities, failure to apply for the refund cannot
be treated as del ay attributabl e tothe assessee.

Capital Gain u/s50 and investment u/s
27 54EC : CIT v/s. Aditya Medisales Ltd.
(2013) 218 Taxman 477 (Guj)

Issue:

Exemption for investment u/s 54EC in respect of
long term capital gain, deemed short term u/s 50,
can be allowed ?

Held:

Gujarat High Court followedtwo decisions(1) CIT
v/s. ACE Builders (P) Ltd. (2006) 281 ITR 210
(Bom) and CIT v/s. Assam Petroleum Industries
(P) Ltd. (2003) 262 ITR 587 (Gau) and held as
under :-

“We concur with the above decisions. We are in
agreement with both the decisions as stated above
in holding that capital gain arising of long term
capital asset and exemption provided u/s54 EC of
the Act cannot be denied to the assessee only on
account of the fact that deeming fictionis created
under sec. 50 of the Act. In other words, legal
fiction created u/s 50 of the Act isthough restricted
to computation of capital gains, such deeming
fiction cannot restrict application of Sec. 54 EC
which allowsexemption of capital gains if assessee
makesinvestment in the specified assets. Thus the
assessee cannot be charged to capital gains when
short term gains of long terms capital assets get
invested inthe areas specified under the law”.

From the Courts

Profit u/s 115JB and brought forward

28 loss/depreciation : CIT v/s. Prakash
Tubes Ltd. (2013) 219 Taxman 22
(Dehi)

Issue:

When tax ispayable as per provisonsof Sec. 115
J, the brought forward |oss/depreciation remains
and to be carried forwardin entirety?

Held :

Whenthe MAT provisionsu/s115Jare applicable,
at the first stage, profits are computed under the
normal provisonsand deductionsallowable under
the Act have to be taken into consideration. The
deductionswhich are allowed, do not get disturbed
or obliterated even if the assessee paystax on the
books profits u/s 115J. Thus when Sec. 115Jis
invoked and is applied, it does not affect the
computation made under the normal provisions.
They gand ontheir ownlegsand do not get effected.
Accordingly, the unabsorbed losses, including
investment allowance which were duly taken into
consideration and accounted for while computing
tax under the normal provisions, do not get
displaced or erased and adjustmentsmade have to
begiven full effect to.

High court took support of the Supreme Court
decison in Karnataka Small Scale Industries
Development Corporation Ltd. v/s. CIT (2002) 258
ITR 770, (2003) 126 Taxman 121.

oo

Be strong, my young friends; that is my advice to you. You will
be nearer to Heaven through football than through the study of
the Gita. These are bold words; but | have to say them, for | love
you. | know where the shoe pinches.

- Swami Vivekananda
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SICOM Ltd. VS. JCIT 147 ITD 383

(Mum.)
19 Assessment year: 1997-98 to 2000-01
Order Dated: 22" May, 2013

Basic Facts

The assesseei sengaged in the bud nessof financing
industrial units by providing loans and also by
giving assets on lease. During the year under
considerationit had claimed depreciationin respect
of leased assets under section 32(1). TheAO, after
andyzing thevarious|ease agreement, cametothe
conclusion that those were nothing but financial
lease in the nature of financial transactions and
assesse not being the owner of the assets was not
entitled to depreciation in such transactions. The
CIT(A), looking to the nature of the various lease
agreements, held that there were mainly two
categoriesof |easetransactions onein thenature of
sale and | easeback transactions and other finance
leasei.e. normal lease transactions. In case of normal
leaxe CIT(A) held that the assessee wasentitled for
claiming the depreciationsince it was the owner of
the asset and after the expiry of lease period, the
equipment or assets wereto bereturned back tothe
lessor. So far as sale and leaseback transactions
were concerned he st adgdethe matter to thefile of
AO to decide the issue afresh. The department
challenged the CIT(A) sorder.

Issue

Whether assesse wasentitled todepreciation on
assetsgiven normal lease transactions& in case
of sale and leaseback transactions?

Held

The Hon' ble I TAT notedthat depreciation hasbeen
disallowed on assets which were given on leased
earlier and on which depreci ation hasbeen alowed.
These assetsare al soforming part of the* Block of
assets’. Not only that the depreciation has been

allowed in the subsequent assessment years
wherein the Department is not in contest. Once
these assetshave found to be a part of the Block of
assets and depreciation has been allowed in the
earlier years the depreci ation on someassets cannot
be disallowed on the opening written down value
by taking anew stand on exactly similar nature of
transaction. The tribunal further held that though
the principleof resjudicatadoesnot apply inincome
tax proceedings, however if the smilar facts are
permeate through all assessment years and both
parties have accepted a particular stand then the
principle of consistency has to be followed.
Accordingly the Tribunal held that in so far asthe
claim of depreciation on opening written down
valuein case of normal lease & sale& leasebackis
concerned it cannot be disallowed following the
principle of consstency and also that these are
already a part of block of assets on which the
depreciation hasbeen all owed and the same cannot
be disturbed from the block of assets.

Inthe new lease entered duringthe year the tribunal
granted depreciation inrespect of normal lease on
the basis of the Supreme Court decision in case of
ICDSLtd. The issueof depreciationonsale & lease
back transaction entered into during the year, the
matter was set aside to thefile of AO for deciding
issue fresh since proper material wasnot available.

ACITv. NicholasPiramal IndiaLtd. 147
ITD 675 (Mum)

20 Assessment Year:1998-99 Order dated:
15" March, 2013

Basic Facts

The assessee hadincurred expenditureon providing
street lights on the road which leads to assessee’s
factory, providing ambulance for meeting medical
emergenciesfor residents of villagetarsadi, cos of
public garden developed. And claimed the same
under section 37 of the Act. The AO disallowed
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the expenses holding that the same could not be
considered asincurred wholly and exclusively for
the purpose of theassessee’sbusiness. The CIT(A)
also confirmed the said disallowances for the same
reasons as given by AO.

Issue

Whether community development expenses
incurred by assessee company ar e allowable as
deductible business expenditure under section
37(1)?

Held

TheHon'ble I TAT allowed theclaim of the assesse
on the basis of the MadrasHigh Court decisionin
caeof MadrasRefineriesLtd. Whereinitwas held
that the concept of business is not gtatic. It has
evolved over a period of timeto include withinits
fold the concrete expression of care and concern
for the society at |arge and the peopl e of thelocal ity
inwhichthe businessislocated, inparticular. Being
known asa good corporate citizen bringsgoodwill
of thelocal community, asalsowith the regulatory
agenciesand the society at large, thereby creating
an atmosphere in which the business can succeed
in agreater measure with theaid of such goodwill.

Saurashtra Cricket Association V. CIT
148 1TD 58(RAJ)

Order Dated: 25" October, 2013
Basic Facts

The assessee-trust was created for the promotion
of game of cricket in Saurashtra region.The
Commissioner cancelled the registration of the
assessee-trust by invoking provisions of section
12AA(3) by observing that the trust has arranged
oneday international matchesof cricket andin turn
had received TV subsidy/subvention income i.e.
sharing of TV broadcasting right income from
BCCI and advertisement sales income. The
Commissioner was of the view that the assessee-
trust had carried out the activitiesin the nature of
trade, commerce or business in view of the first
proviso to section 2(15) and, therefore, the object
of the assessee-trust are no longer of charitablein
nature. The assessetrust filed appeal tothe Tribund.

Tribunal News

Issue

Whether on the given facts, Commissioner was
rightin cancellingtheregistrationunder section
12AA(3)?

Held

The Registration has been cancelled by
Commissioner on the bas s of amended provisions
of section 2(15). The action taken by the
Commissioner, does not fall withinthe permissble
limits of section 12AA(3) and, therefore, the
impugned order isbad in law. The issues raised by
the Commisd oner, inthe impugned order regarding
the activities of the trust can be examined by the
Assessing Officer in the appropriate proceedings.
The findings given by the Commissioner in the
impugned order isnot permissiblekeepinginview
the limited power available to him under section
12AA(3). Therefore, it would be open for the
Assessing Officer to consider all the issuesraised
inthe impugned order, if so advised, in the course
of assessment proceedings of relevant years.
Therefore, the Regi stration granted to the assessee-
trust under section 12A wasto be restored.

ITO vs. Zinger Investment (P.) Ltd. 147
ITD 694 (Hyd)

22 Assessment Year : 2007-08 Or der Dated:
21%August, 2013

Basic Facts

The assessee had transferred its manufacturing
divisonto Novapan Industries Limited (NIL) under
a scheme of amalgamation. As per scheme of
amalgamation under section 391/394 of the
CompaniesAct, all the assetsand liabilities of the
assessee were vested with NIL against which, the
assessee wasgiven investmentsheld by NIL besides
allotment of equity shares to the shareholders of
the assessee. The AO held that the transfer of the
manufacturing divison to NIL tantamount to a
‘dump sale’ within the meaning of section 50B
attractingliability of capital gainstherein.On appeal,
the assessee submitted that the provisionsof section
50B were applicable only in the case of sale of an
undertaking and not in the case of an arrangement
between two companies under section 391/394 of
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the CompaniesAct, 1956. The CIT(A) deleted the
order of the Assessing Officer.

On revenue’sappeal:
Issue

Whether since no monetary consider ation was
involved in transferring manufacturing division
with all its assets and liabilities to ‘N’ under
scheme of amalgamation approved by Hon'ble
High Court of AP, could same be considered to
be a dump salewithin meaning ascribed under
section 2(42C) soastoattract liability of capital
gain under section 50B?

Held

To qualify asdump sale, two conditions haveto be
satisfied viz., (1) there must be transfer of one or
moreundertaking asaresult of saleand (2) thesale
should be for a lump sum consideration without
values being assigned to the individual assets and
liabilities Inthecase of the assesseeitisnot digouted
that thereisnomonetary cons derationreceived for
transfer of the assets and liabilities of the
manufacturing division to Novapan IndustriesL td.
though there may be atransfer of an undertaking.
Therefore, congdering thefactsof theinstant case,
since thereisno monetary consideration involved
intransferring the manufacturing divisonwith all
itsassetsand liabilitiesto Novapan Industries L td.
under scheme of amalgamation approved by the
Hon' ble High Court of APt cannot be considered
to be a dump sale within the meaning ascribed
under section 2(42C) so asto attract theliability of
the capital gain under section 50B. Accordingly the
CIT(A)’s order was upheld.

IIM (India) Infrastructure Limited vs.
ACIT 147 I1TD 437 (Hyd)

23 Assessment Year: 2008-09 Order
dated: 22" August, 2013

Basic Facts

The assessee was aclosely held limited company
promoted by 1IM Corporation, Berhad. It was
engaged in the business of works contracts,
construction and maintenance of roads, bridges,
townships, residential and commercial buildings.
It had entered into certain transactions with | JM-

IIMII JV between assessee and |JM Corporation,
PE of IJM Corporation, Berhard, Malaysia and
IIM-NBCC-VRM (JV) between National Building
Congtruction Co. Ltd., VRM and the assessee, who
were residents of India. The TPO has treated the
transactions between the assessee and itsAES, as
international transaction and determinedthearm’s
length price. The objection was raised before the
DRP however, the DRP confirmed the Order of
TPO.

Issue

Whether since impugned transactions were
enter ed between twor esdent parties, therewas
no possibility of shifting of profit outside India
or erosion of country’stax base and ther efor e,
transactions between assessee and itSAEswere
outdde purview of trander pricing regulations?

Held

On the facts of the case, Tribunal held that thePE
should be treated as resident in Indiainasmuch as
thebus ness profitsattributabl e to PE aretaxablein
Indiaand all business decisionsrelating to PE are
entered and concluded inIndia. In other words, the
control and management of the affairs of PE are
StuatedinlIndia, the PE shouldbetreated asresident
inIndia

Further, the decisions relating to the affairs of the
Joint Venture are taken inIndiaand thebusinessis
executed in India through a Joint Venture
Agreement in India. Therefore,the Joint Ventures
areresidentsinindia. Moreover, clause 3of article
4of Malaysiaprovidesthat apersonwhichincludes
AOPs also shall be deemed to be residents of the
Statein whichits place of effectivemanagement is
Situated. Onperusal of the Joint Venture agreements,
it can be seen that all the decisionsrelating to the
Joint Venture are takenin Indiaand, therefore, the
JVsareto betreated as‘ residents only. Apart from
the abovenoted points, the present transactionsare
between two resident partiesand therefore, thereis
no possibility of shifting of profitsoutside Indiaor
erosion of country’s tax base. Hence, the
transactions with AEs are outside the purview of
thetransfer pricing regul ations.

contd. on page no. 226
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Unreported Judgements

CA. Sanjay R. Shah
sarshah@ded oitte.com

Inthisissue we are giving gist of avery important
decigon of Hon’ ble Gujarat High Court inthe case
of Sahkari Khand Udyog Mandal Ltd., wherein
the Hon' ble Court has decided the time limits for
the purpose of fulfilling therequirementsonthe part
of A.O. as well as assessee before A.O. takes up
the reassessment of an assessee.

The decisionisalsoimportant from another angle
on the ground that an issue which hasalready been
decided by the High Court infavour of the assessee
and on that very issue a notice for reopening is
issued, such notice for reopening can be quashed.

We hope readerswould find it useful.
In the High Court of Gujarat at Ahmedabad
Special Civil Application No. 3955 of 2014

Sahkari Khand Udyog Mandal Ltd.......
Petitioner(9)

Versus

Asstt. Commissioner of Income Tax......
Respondent(s)

Appear ance:

Mr. Manish J. Shah, Advocate for the
Petitioner (s) No.1

Mr. Sudhir M. Mehta, Advocate for the
Respondent(s) No.1

Coram : Honour able Mr. Justice Akil Kureshi
and
Honour able Mr. Justice Sonia Gokani
Date: 31/03/2014

Gistonly
Facts and Contentions :

The original assessment in the case of Petitioner
Co-operative Society forA.Y. 2008-09 was framed
u/s 143(3) whereinthe brought forward unabsorbed
depreciation pertaining to A.Y. 2000-01 was
allowed to be carried forward for subsequent year.

Thereafter, assessment was reopened within a
period of four years on the ground that such
unabsorbed depreciation for A.Y. 2000-01 could
only beallowed upto A.Y. 2008-09 and not beyond
it and therefore the mention in the original order
that the same is allowed to be carried forward for
A.Y. 2009-10isagainst provisionsof law and hence
there was reopening of assessment by way of issue
of notice u/s 148.

The assessee Petitioner intheWrit Petitionto quash
the notice and subsequent proceedingsreliedon the
decison of Hon’ ble Gujarat High Court inthe case
of General MotorsindiaP. Ltd. v/sDCIT 354 TR
244 inwhichitisheld that such carried forward of
unabsorbed depreciation and set off would be
permissi blewithout referenceto any time limit.

On the other hand Counsel for the department
opposed the petition contending that inthe original
assessment this question was not examined and
since notice has been issued within the period of
four yearsfrom the end of relevant assessment year,
it isavalid assumption of jurisdiction by A.O. for
reopening of assessment.

Thepetitioner alternatively submitted that Sncethis
very Court has decidedtheissueon meritsin favour
of the assessee, there is no purpose going to be
served by allowing the reassessment proceedings
to be continued against the Petitioner and hence
the notice be quashed and subsequent proceedings
may also be not allowed to be persisted with.
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Decision of theHon’ble High Court :
The Hon' ble High Court held as under :

i) Admittedly there were no queriesby the A.O.
with respect to carry forward of unabsorbed
depreciation beyond eight years and no
corregponding representation from the Petiti oner
in the original assessment proceedings and
therefore on this ground reassessment notice
cannot be quashed.

i) However, the Hon’ bleHigh Court found much
force in the alternative contentions of the
Petitioner that the issueitsel f hasbeen decided
by the Hon' ble Gujarat High Court in favour
of the assessee on merits of the case and
therefore held that when the ground on which
present noticeisfounded isheld to beinvalid
in law, the very foundation for issuance of
notice would not be surviving and hence on
that ground the impugned reopening noticeis
liable to be quashed.

i) Incidentally, while deding with the procedure
laid down by the Hon'ble Supreme Court in
the case of GKN Driveshafts (India) Ltd. v/s
ITO 259ITR 19,the Hon'ble High Court laid
down further time limit qua different stagesin
the reopening proceedingsin respect of which
Hon'’ ble Supreme Court in the above case was
slent. The same arereproduced hereunder:

“(2)Once the Assessing Officer serves to an
assessee a notice of reopening of
assessment under section 148 of the
Income Tax Act, 1961, and withinthe time
permitted in such notice, the assesseefiles
his return of income in response to such
notice, the Assessing Officer shall supply
the reasons recorded by him for issuing
such notice within 30 days of the filing of
thereturn by the assessee without waiting
for the assessee to demand such reasons.

(2) Once the assessee receives such reasons,
he would be expected to raise his
objections, if he so desires, within 60 days
of receipt of such reasons.

Unreported Judgements

(3) If objectionsarereceived bythe Assessing
officer from the assessee within the time
permitted hereinabove, the Assessing
Officer would dispose off the objections,
as far as possible, within four months of
dateof recel pt of the objectionsfiled by the
assessee.

(4) Thisisbeing donein order to ensure that
sufficient time is available with the
Assessing officer to frame the assessment
after carrying out proper scrutiny. The
requirement and the time-frame for
supplying the reasons without being
demanded by the assessee would be
applicable only if the assessee files his
return of income within the period
permitted in the notice for reopening.
Likewise the time frame for the Assessing
Officer to dispose of the objectionswould
apply only if the assesseerai ses objections
within thetime provided hereinabove. This,
however, would not mean that if in either
case, theassessee missesthetimelimit, the
procedure provided by the Supreme Court
inthecase of GKN Driveshafts(India) Ltd.
(supra) wouldnot apply. It only meansthat
thetimeframe provided hereinabove would
not apply in such cases.

(5) In the communication supplying the
reasonsrecorded by the Assessing Officer,
he shall intimate tothe assessee that heis
expected to raise the objectionswithin 60
days of receipt of the reasons and shall
reproduce the directionscontained in sub-
para 1 to 4 hereinabove giving reference
to thisjudgment of the High Court.

(6) The Chief Commissioner of Income Tax
and Cadre Controlling Authority of the
Gujarat State, shall issue acircular toall
the Assessing Officers for scrupuloudy
carrying out the directions contained in
thisjudgment”

oo
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Controversies

CA. Kaushik D. Shah
dshahco@gmail.com.

When Invegmentsar emadeinacquiring shar es
of subsidiary company, whether interest paid
on loan utilized for acquiring such shares can
be disallowed?

| ssue:

X Ltd. is holding Co. of Y Ltd. X Ltd. has made
investments in acquiring the shares of subsidiary
company. X Ltd. has also overdraft facility with
the bank and paid interes on such overdraft facility.
The Assessing Officer isof the view that interest
paid on overdraft is for acquiring shares of the
subsidiary company and hence suchinterest cannot
be allowed as deduction either u/s 36(1)(iii) or u/s
57(iii).

Propostion:

When investment is made in acquiring shares of
the subsidiary company even out of overdraft
facility, theinterest hasto be all owed as deduction
as promoting the business activity of subsidiary
company is commercially prudent and is in the
interest of holding company. To support the business
activity of subsidiary company is always
commercially prudent and is in the interest of
holding company.

Relevant provisions of the Act:

Section 36(1)(iii) of the Income Tax Act, 1961
providesthat interest isallowed asdeductionif the
followingconditionsare satisfied :

(@ The assessee must have borrowed money.
(b) Interest ispaid or payable on such borrowal.

(c) The borrowed money is used for the purpose
of businessand profession.
Asper Section 57(iii);

“The income chargeable under the head ‘ Income
from Other Sources shall be computed after making
the deduction; of any other expenditure (not being

in the nature of capital expenditure) laid out or
expended wholly and exclusively for the purpose
making or earning such income.”

View in favour of the proposition:

Pertinent to the proposition made for this
controversy, | cite the novel case of SP. Jaiswal
EstateVs. CIT [2013] 29 taxmann.com 221
(Kolkata-Trib.). The assessee-company was
engaged in hotel business. In the course of its
scrutiny assessment proceedings for the relevant
assessment year, the Assessing Officer, noted that
the assessee had not charged any interest on
advance given to a subsidiary company and
advance to a group company whereasthe assessee
had paid interest on secured loans taken. The
Assessing Officer noted that the subsidiary
company, was demerged from the assessee-
company and that the said company did not have
any commercial activity at present. The Assessing
Officer questioned commercial expediency of
granting interest free loan to the subsidiary
company.

Asregardsthe availability of sufficientintered free
funds, the Assessing Officer rejected the claim of
the assessee on the ground that while there wasan
increasein interest free loansto subsidiariesin the
current year, there was no such corresponding
increase of share capital and reserves and that the
increase in the source of fundsinthe current year
was in secured loans from banks. The Assessing
Officer thusdisallowed interes paid by the assesee
on its borrowings in proportion of total advances
to the subsidiary and group companies.

On further appeal, the Tribunal held that since
assessee’s own interest bearing funds were far in
excess of the interest free advances given to the
subsidiaries, deduction claimed under section
36(1)(iii) in respect of interest on its borrowings
could not be declined. It wasfurther observed that

216 @ Ahmedabad Chartered Accountants Journal | July, 2014



Controversies

as the assessee was engaged in the hotel business
and thesubsidiarieswere al so set up to acquire, set
up or manage the hotels, which will advance the
cause or achieve objects of the assessee-company,
the advancesgiven to the subsidiary companiesare
required to be treated as having been given in the
course of business of the company. Thus the
disallowancewas del eted.

| would also liketo refer to following decisions:
ad RajeevalLochan Kanoria( 208 ITR 616)

b) Srishti Securities v/s JCIT (152 Taxman 40).
ITAT (Mum). Later Confirmed by Bombay
High Court in 2009-TIOL-178-HC-Mum-IT
vide order dated 22/01/2009 whereit was held:

“In above cases, it has been held that interest paid
on borrowingsfor investing in sharesof companies
either asstock in trade or for acquiring controlling
stake is allowable u/s 36(1)(iii). Furthermore,
interest expenditure is allowable in view of the
judgment of the Hon ‘ble Apex Court in case of
S.A builders288 ITR 1 cited by the appellant. The
Appellant’s application to RBI for acquisition of
Applisofts shares demonstratesthat the Appellant
expected a substantial business from Applisoft on
account of Technical services Conaultancy feesin
next 5years. Thisconclusively provesthe*bus ness
purpose” of theinvestment being madein the said
company. | agree that the case lawsrelied upon by
theA.O. aredistinguishable onfactsfromthe case
of the appellant. In case of V.l baby and others
(Supra) cited by the AO, the |loans were advanced
to partnersand rel atives of the firmaswell assister
concerns interest free and no commercial
expediency could be proved. The facts of other
judgmentsrelied uponby theAO areal so different.
The recent decision of the Apex Court in S.A.
Builders’ case clinchesthe issue in favour of the
Appellant. In view of the above discussion
disallowance of interest expenditure made by the
AOisdeleted”

Further it was held by Hon. ITAT Mumbai bench
in the case of Trigyn TechnologiesLtd, ITA No.
4855 (M umbai) of 2009 as under:

“We have carefully considered the submissions of
Id. Representative of partiesand ordersof authorities
below. We have also considered earlier order of
Tribunal dated 28.1.2011 for assessment years
2002-03 and 2003-04. We observe that the AO
made disallowance of interest of Rs.5,74,25,564/-
in assessment year 2002-03 for similar reasons as
stated in the assessment year under consideration.
Weobserve that theld. CIT(A) confirmed the action
of AO. But the Tribunal in further appeal after
considering the submissions of the assessee vide
parallat page 9 of the order allowed the claim of
the assessee. It isrelevant to state that the Tribunal
has stated that 1d. CIT(A) in the next assessment
year viz assessment year 2003-04 himself allowed
therelief to the assessee. Tribunal allowedthe claim
of the assesseein AY 2002-03 after observing that
in case business of subsidiary is collapsed it will
have severe repercussionson the assessee company.
That the synergies of the businessoperation of the
assessee company and its subsidiaries were re-
aligned andthe functionsof thevarious companies
were made complimentary and supplementary to
each other, so asto avoid duplication of interest
and deriving maximum valuein itsoperation. That
each company isinter dependent onthe other. That
the survival of assessee is also at stake, if the
subsidiaries fail. The Tribunal also observed that
section 14A of the Act would also not come inthe
way for the reasons that the majority of the
subsidiaries are foreign subsidiaries and the
question of section 14A being appliedfor dividend
received from them does not arise. The Tribunal
also held that section 14A and section 36(1) (iii)
operateindifferent fields.”

View against the proposition:

The Assessee in the latest case of CIT vs. Deepak
Agarwal [2013] 357 ITR 741 (Allahabad) was
engaged in businessof financing, invested interest
bearing funds in shares of company in which
asseseehad substantia interest. Assessing Officer,
on observing that no income had been derived in
respect of such investment, disallowed
proportionate interest under section 36(1)(iii) on
ground that interest bearing fundshad been diverted
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to extend financial support to related company. As
the assessee was not engaged in business of
invementin shares, interest bearing fundsinvested
in shares of related company could not be said to
have been utilized for purposes of business, and
therefore, proportionate interest was liable to be
disallowed under section 36(2)(iii).

| refer to acurrent judgement inthe caseof CITVs.
Subrata Roy [2013] 38 taxmann.com 324
(Allahabad High Court), wherein the assessee
claimed deduction in respect of interes paidonloan
for purchase of shares under head ‘Income from
other sources' . Assessing Officer found that
borrowed funds had been invested in alossmaking
companies of same group in which assessee had
substantial interest. Accordingly, he held that
asessee had adopted a col ourabl e deviceto reduce
tax liability and disallowed interest claimed by
assesee. Since asessee had invested in companies
suffering heavy losses and was aware about
financial health of all companies of group, there
was no possibility toreceive any pecuniary benefit
and thus, investment made by assessee could not
be considered for purposeof busness. Interest paid
by assessee on borrowed fundswasnot exclusively
and wholly for purpose of business but was a
colourable device for tax evasion. The interest on
borrowed funds was thus disall owed.

In the case of Kalindi Investments (P) Ltd. Vs.
CIT[2003] 260 ITR 261(Gujarat), assessee a
limited company borrowed certain sum, maor part
of which was invested in purchasing of shares of
certain company which were subsequently
tranderredtoitswholly owned subg diary company
for consideration to be received in instalments
without interest. Assessee’sclaim for deduction of
interest on borrowed fund was disallowed on
ground that expenditure was not incurred wholly
and exclusively for purpose of making or earning
interest.Onreading of provision of section 57(viii)
in light of facts found there was no making or
earning of income relatable to transaction in
question and as assessee admittedly was not
carrying on any businessand, thus, wasnot having
income from business, Tribunal held that assessee

Controversies

was not entitled to deduction of interest under
section 57(iii).

The assessee in case of CIT Vs. Smt. Leena
Ramchandran [2011] 10 taxmann.com 109
(Kerala)was running a business as proprietor
engaged in trading of goods. During the relevant
assessment year, she paid interest on funds
borrowed for purchase of sharesin a company of
which she had acquired 90 per cent controlling
interest in the course of ten years. The assessee
claimed that said company wasengaged in leasing
of household articles and she sold such articlesto
the said leasng company and, therefore, the
utilization of borrowed funds for acquisition of
shares of that company was for business purpose
entitling her to deductionof interest. The Assessng
Officer held that the only benefit, the assessee got
from the investment was dividend income which
was exempt under section 10(33) and, therefore, in
view of section 14A interest paid for earning said
income could not be allowed.The Tribunal rightly
held that the utilization of borrowed funds for
acquisition of shareswould not entitle the assessee
for claiming deduction of interest paid on such
borrowed funds. The assessee was not entitled to
deduction of any amount towards interest paid on
funds borrowed for acquisition of shares in the
company, which helped the assessee only to earn
some dividend.

Let me refer to the case of Sarabhai Song(P) Ltd.
Vs. CIT [1993] 201 ITR 464 (Gujarat).The
assessee, a shareholder of company Swastik Oil
Mills Ltd. (hereinafter referred to as “SOML”),
decided to take over the shares from other
shareholderssothat it could hold 100 per cent shares
in ‘SOML’ and implement its expansion projects.
The assessee met with some difficultiesin acquiring
certain shares as there was resistance from the
ownersof those shares. Meanwhile, aproposal was
put forward by company Karamchand Premchand
Pvt. Ltd. (hereinafter referred to as “KPPL”) to
purchase all the shares of company SOML.
Pursuant to that proposal, the assessee sold equity
shares of SOML to KPPL at the same purchase
price. During the relevant assessment year the
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assessee paid certain interest to the shareholders
from whom it had purchased shares and also
recelved certaininterest from KPPL for unpaid price
of shareswhichit had sold to KPPL. The assessee
claimed net deficiency in the interest account
calculated on the basis of interest paid by the
assessee to the shareholders of the company Son
the unpaid purchase price and interest received on
unpaid sale price by the KPPL as a deduction in
computing itsincome from other sources. Thel TO
was of the view that the expenditure in question
was of capital nature. He also held that the shares
were acquired with a view to hand over the same
to KPPL and as such the expenditure incurred
towards interest could not be said to have been
incurred for the assessee’s business or for earning
income from other sources. Taking this view, the
ITOrejected the claim of the assessee for deduction
under section 36 and alsounder section57(iii). On
second apped the Tribunal rejected the claim made
under section 36 asit found that the assessee was
already the managing agent of SOML and purchase
of the shares had nothing to do with the managing
agency. But, as regards the claim for deduction
made under section 57(iii), the Tribunal held that,
for anassessment year, its clam waswell-founded
as it had derived dividend income; however, the
assessee’s claim for a similar deduction for the
succeeding assessment year wasnot tenable asthe
assessee had not received any dividend during that
year and, secondly, because the obligation of the
assessee to make payment of interest to the
shareholdersof SOML wasindependent of the right
torecelveinterest from KPPL and, therefore, it was
not possible to say that payment of interest was
required to be made by it to the shareholders of
SOML in order to earn or deriveincome by way of
interest from KPPL.

The connection between the expenditure incurred
and the income earned need not be direct. Even if
the connection isindirect or incidental, that can be
regarded as sufficient for the purpose of section
57(iii). It isalso equally clear that, for attracting
section 57(iii), it isnot necessary that any income
in fact should have been earned as a result of the
expenditure.

Inthe instant case the shares which were purchased
by the assessee were not for the purpose of earning
income, though that could be regarded as the
ultimate mative. The shareswere purchased by the
assessee with a clear purpose or object of getting
100 per cent control over company SOML. If the
purpose was to earn income only, or even if that
was the dominant purpose, it would not have sold
the shares again to KPPL as, by that time, it had
already acquired morethan 90 per cent shares, and
that would havesatisfied itsobject of earning more
income by possessing more shares. Thereason why
the assessee sold the shareswasthat it wasnot able
to get 100 per cent control by purchasing al the
remaining shares. Thus from the nature of the
transaction, it becameapparent that the expenditure
which wasincurred by the assessee was not for the
purpose of earning income, but for the purpose of
getting full control over company SOML. Thus, it
became clear that the dominant purposefor which
expenditure was incurred was not to earn income.
At the highedt, it was a mixed purpose. For that
reason, it would haveto be held that the expenditure
incurred in that behalf fell outside the purview of
section57(iii). TheTribuna wastherefore, justified
indisallowing theassessee'sclaim.

Summation:

Let me refer to the recent case of Peninsular
Investments Ltd [2013] 213 Taxman 327 (Andhra
Pradesh). The assesse was engaged in business of
investment in shares. During therel evant assessment
year, the assessee took loans from its group
companies. A part of said loan was used for
purchasing shares of another group company of
interest. The assessee claimed deduction under
section 36(1)(iii) in respect of interest paid on
amount borrowed for the purchase of shares. The
Assessing Officer rejected the assessee’s claim
holding that amount of loan was not utilized for
earning businessincome, but it was an attempt to
reduce taxable income by paying interest to sister
concerns. The Commissioner (Appeal s) finding that
assessee had shown income from sale of sharesas
capital gains, took aview that as assessee was not
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engaged in the business of sale and purchase of
shares.

The Memorandum of Association of the assessee-
company provided that the assessee could carry on
the business of investment, financing, buying,
selling, investing, transferring, disposing off and
otherwise dealing in shares, stocks etc., also, the
assessee was registered with the R.B.I. asa Non-
Banking Financial Company. In the audit report
filed by the assessee, the nature of business was
referred toas | nvestment Company and the method
of valuation of closing stock was stated to be the
lower of cost or market value which method is
applicable in case of business stock only. Merely
becausethe assesseehad showntherece ptson sale
of part of sharesas’long term capital gains, isnot
conclusive. The Tribunal has held that an entry in
the books or classification of a particular item in
the annual accountsdoesnot determinethe character
of income or asset.

TheTribunal hascorrectly appreciatedthe evidence
on record and came to the conclusion that the
business of the assessee isto invest in shares, that
the borrowing wasfor the purpose of businessand
that the entire amount paid by the assessee on the
loanstaken by it isallowable as adeduction under
section 36(1)(iii).

In the case of Amola Holding (P) Ltd.[2010] 328
ITR 275 (Gujarat), the AO had disallowed
assessee’s claim of interest u/s 36(1)(iii) on the
ground that the purchase of shareswas mainly for
acquiring controlling rightsin another company. The
disallowance was made on the base that borrowed
capital wasutilized for investment inthe sharesin
some companies. The investments being made by
the assesseein capital asset for acquiring controlling
rights and the resultant expenditure is a capital
expenditure. Onthe basisof the concurrent findings
CIT (A) as well as the Tribunal both found that
assessee-company’s main object was to carry on
thebusi ness of sal e/purchase of shares, debentures,
stocks, bonds, etc. The shares were purchased not
for acquiring the controlling rights in another
company, but the shares were purchased for non-
businesspurpose, especialy, for earninginterest and

Controversies

dividend and the disallowance was deleted
subsequently.

Looking in the case of Rajeeva Lochman Kanoria
[1994] 208 ITR 616 (Calcutta), the assessee, an
individual, declared income assessable under the
heads ' Profitsand gainsof businessor profession’,
‘Capital gains and ‘Income from other sources'.
The ITO found that he had claimed a bus ness
expenditure on account of interest payment made
on moneys borrowed by him. It was contended by
him before the Assessing Officer that he had
borrowed funds for business purposes, like
acquisition of shares for acquiring controlling
interest in various companies, making loans and
advances in the course of financing business and
for dealing in shares, etc. The Assessing Officer
alsofound that the assessee had investedin purchase
of shares of different companies for acquiring
controlling interest and in the financing busi ness.
The Assessing Officer observed that the assessee
made investment on capital account and as such
theintered, if any, paid on borrowed moneys could
not be treated as relating to hisbusiness activities
and, therefore, the net interest paid on borrowed
moneys was not deductible in computing the
business income under section 28. He, therefore,
disallowed interest on the amount invested in
purchase of sharesof different companiesin which
the assessee acquired controlling i nterest. On appeal,
the Commissioner (Appeals) confirmed the
disallowance made by the Assessing Officer,
holding that in the course of its operation of
promotion, management, control and financing of
various companies, he earned income by way of
directors feesonly. On second appeal, the Tribunal
observed that the disall owanceof interest could not
be made merely on the ground that the assessee
acquired sharesof different companiesfor acquiring
controlling interest. The acquisition of shares for
acquiring controlling interest may be a capital
expenditure, but no disallowance could be made
unlessit wasfound that the borrowed moneyswere
not used for the purposes of the assessee’ sbusiness.
The Tribunal held that interest paid on borrowed
moneys was admissible as a business deduction
even when the borrowed money was utilised for
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acquiring capital assets, and therefore, the assessee
was entitledto deduction.

Referring the case of Srishti Securities[2010] 321
ITR 498 (Bombay), the assessee-company had
borrowed fundswhich wereutilized initsbusiness
of acquiring shares by way of investment as well
as by way of stock-in-trade. It paid interest on
borrowed funds and claimed deduction thereof
under section 36(1)(iii). The Assessng Officer
disall owed the entireamount of interest paidonthe
ground that the object of acquiring shares was not
toearn dividend but toacquire acontrolling interest
in the company. On appeal, the Commissioner
(Appeals) divided the interest between investment
and stock-in-trade on apro ratabasisand held that
the assessee wasentitled to deduction of interest to
the extent borrowed fundswere used for acquiring
shares by way of stock-in-trade. On appeal, the
Tribunal deleted the disallowance made by the
Commissioner (Appeals) holding that if fundsare
borrowed by an investment company for making
investment in shares which may be held as
investment or as stock-in-trade or for purpose of
controllinginteres inother companies, interest paid
on such borrowed fundswould be deductible under
section 36(1)(iii).

Let menow refer torecent decision of Ahmedabad
ITAT — ITA No. 2369/Ahd/2010 for A.Y.2007-
08 and ITA No. 2452/Ahd/2010 for A.Y.2007-
08 decided on 29.4.14 in the case of Dinesh Mills
Ltd.

It was noted by the AO that the assessee did not
charge any interest on the investments. As per
assessee’s explanation, the investment was made
in the subsidiary company out of internal accruals
of the current financial year. Although the
investment was made to earn income as per
assessee’ s explanation, but no income was earned
during the year. The AO noted that if assessee has
huge reserves and surplusthen what wasthe need
to take aterm loan and to pay interest on the loan.
So, theobjection wasthat on one hand, the assessee
was paying huge interest on borrowings, but on
the other hand huge amount wasinvestedin equity
shares of the subsidiary company. Therefore, asper

the AQ, interest to the extent of investment in
subsidiary company was to be charged at the rate
at which assessee was paying interest.

The learned CIT(A) was of the view that the
investments made for purchase of shares was
legitimate business activity. According to him, a
substantial amount was invested in earlier years
wherein no suchdisallowance wasmade; therefore
he held that the AO was not justified for making
disallowance. As per Hon. ITAT, each year is an
independent year. Facts of the relevant year areto
be seen independently and not to be governed by
the decisionstaken in past.

In this regard | like to mention the decision of
jurisdictional High Court in case of Kalindi
Investments (P) Ltd. 124 Taxmann 475, it was
held asunder;

“Tribunal disall owed assessee’ sclaim for deduction
on account of interest — whether Tribunal was
justified indisallowing assessee’sclaim inview of
fact that assessee’ sclaim on account of interest had
been disallowed on similar factsin earlier years—
Held, yes”

Also other decision of Delhi High Court, their
lordships of Delhi Courtin FriendsClearing agency
Pvt.Ltd. 332ITR 269 held that if intereg isall owed
in past same cannot be disallowed in current year.

Also, inthe case of Visen IndudriesLimitedit was
held that “ the investment made by the assessee in
the earlier years could not have been taken into
consideration for the purpose of making
disallowance of interest inrelevant year.”

In my respectful submission, inveginginthe shares
of the subsidiary company hasto be considered as
promoting the business activity of the subsidiary
company asnoted inthe caseof SP. Jaiswal Estate.
The interest has to be allowed as deduction as
encouraging the business activity of subsidiary
company iscommercidly prudent.

oo
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Advocate Tushar Hemani
tusharhemani @gmail.com

Scope of assessment in set aside proceedings

Gemini Oils Private Limited vsITO (ITA No.
2563/M um/2005)

XXX...

10.

It is a settled law that the scope of the
proceedings after remand will necessarily have
tobe determined with referenceto the termsof
the order whereby the appellate authority has
remitted the case tothe AO. The AO has same
powers in making fresh assessment as he had
originally when makingthe assessment order
u/s. 143 of the Act. However, this power can
be used only when the First Appellate
Authority set aside the assessment and direct
the AO to make a fresh assessment, without
imposing any restrictions or limitations as to
how the fresh proceedingsare to be conducted
by the AO which means that as long as no
restrictionshave beenplaced by the Appd late
Authority onthe scopeof the proceedingsafter
remand by directing a fresh assessment to be
made by the AO, the AO is competent to redo
the assessment in accordance with law after
takinginto account all matters and agpectsthat
would be relevant in making the original
assessment, which alsomeansthat it isopento
the Firs Appellate Authority to limit the scope
of theenquiry by the AO to any specific aspect
or issue. It is well settled that an Appellate
Authority while setting asidethe casecan give
directionsand lay down limitsfor the inquiry
to be made by the assessing authority. When
such a direction is made and limits are laid
down, the power and jurisdiction of the
assessing authority to deal with the case, after
remand, depend on the specifications of the
remand order, which meansthat the assessing
officer has no jurisdiction to enter into any
guestion which falls outside the limits laid
down.

11

12.

14.

15.

In the case of CIT Vs Mansa Ram and Sons
(1991) 1901TR453(All.) Hon'ble High Court
has held that wheretherevisional order limits
the AO'sj urisdicti on to make afresh assessment
with regard to only two items, the AO has no
power to add other amounts or to make other
additionsto theassessee’sincome.

A similar view has been taken by the Hon' ble
M.P High Court in the case of CIT Vs Hope
Textiles Ltd. (1997) 225 ITR 993 (MP)
wherein the Hon’ ble High Court thusheld that
“that the Commissioner (Appeals) had in his
remand order made a clear direction to the
Assessing Officer to reconsider the case only
in regard to the matter relating to the
disallowance out of machinery repairs. The
Assessing Officer had, therefore, clearly
travelled beyond the specifications of the
remand order in making the additionsand the
appd lateauthoritieswereright indel eting the
additions. The order of the Tribunal was based
on a proper appreciation of the settled legal
podtionand did not, therefore, give riseto any
referable question of law”.

A similar view has been taken in the case of
CITVsJawaharlal Nagpal (1988)1711TR 136
(MP) inwhich the Court hasheld that “in the
fresh assessment proceedingsafter the original
assessment had been set aside, the ITO had no
jurisdiction to tax new sources of income.”

In short, the scope of the fresh assessment
following the Appellate order dependson the
subject matter of the appeal and the appellate
order read asawholein itsproper context. If a
subordinate Tribunal refuses to carry out
directionsgiventoit by asuperior Tribunal in
the exercise of its powers, the result will be
chaosintheadminigrationof jugice. Thisratio
islaid down by the Hon’ ble Supreme Court in
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16.

17.

the case of Bhopal Sugar IndustriesVsITO
(1960) 40 1TR 618. No doubt in order to attract
thisprinciple, It isnecessary that the order of
the superior Appellate authority should be
clear, certain and definite in its terms and
without any ambiguity.

Let us now consider the above judicial
discussion in the light of the order of the Ld.
CIT(A) while disposing the original
assessment order. A perusal of the findings of
theLd. CIT(A) clearly show that the CIT(A)
was concerned with the additionsmadein the
original assessment order. In the light of the
additions made therein, the CIT(A) set aside
the assessment for denovo consideration which
clearly show that the directions of the Ld.
CIT(A) for denovo assessment were restricted
to the additions made by theAO inthe original
assessment order.

We have carefully perused the assessment
order under appeal before usand we find that
inthedenovo assessment, the AO hastravelled
beyond the directions of the Ld. CIT(A) by
making additions which were not at all there
inthe original assessment proceedings. To Sght
afewinstancesinthe original assessment order,
the AO hasmade additionsin respect of sundry
creditorsin the name of 5 partiesholding that
the sundry creditors shown by the assessee are
not genuinewhich resulted into an addition of
Rs.11,67,360/- inthe denovo assessment, The
AO has made addition to the tune of Rs.
2,50,14,190/- u/s. 69 of the Act as bogus
purchases made from these 5 parties. Another
example, in the original assessment, the AO
has made addition of Rs. 50,00,000/- as
unaccounted estimated purchases and Rs.
1,95,000/- on account of opening work-in-
progress whereas in the denovo assessment,
the AO has made addition of Rs. 50,03,000/-
on account of creditorsnot payable. Theabove
example clearly show that the AO hastravel led
beyond thedirectionsgiven by theLd. CIT(A)
while setting aside the original assessment
order. As the AO has failed to carry out the

19.

legal duty toimpose on him which hasresulted
into the destruction of a basic principle of
natural justice, such action of the AO cannot
be upheld.

XXX...

In our considerate view, the additionsmade by
the AO were not made in the original
assessment and by making such addition the
AO hastravelled beyond the directions of the
CIT(A), in the light of the discussions made
hereinabove. The additional groundsrai sed by
the assessee deserve to be allowed.
Accordingly, we quash the order of the AO
andreversethefindingsof theLd. CIT(A). As
we have decided the appeal on the point of
law by quashing the assessment order, we do
not propose to decide the issue on merit.

XXX...

Kellogg India (P.) Ltd. v. ACIT [2013] 33
taxmann.com 397 (Mumbai - Trib.)

29.

30.

31.

In ground No. 1, the assessee has challenged
the disallowance of Rs. 39,47,212, in respect
of freefood all owance.

The facts, which are relevant for our
adjudication, are that thisisthe second round
of appeal and in the first round, the Assessing
Officer hasmade 50 per cent. of disallowance
out of these expenses on ad hoc basis. This
was further reduced to 25 per cent. by the
Commissioner (Appeals). Against this
disallowance, the assessee went in appeal
before the Tribunal, wherein the Tribunal set
aside thismatter before the Assessing Officer
to examine thisissue afresh.

In the second round of appeal, the Assessing
Officer, in pursuance of the directions given
by the Tribunal, made 100 per cent of
disallowance at Rs.39,47,212, on the ground
that these expenses are already a part of cost
of raw material and processing of the said free
food and isincludedin manufacturing cost and
purchases Suchadisallowanceof 100 per cent
has been confirmed by the Commissi oner
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32.

33.

(Appeals) on the ground that it amounts to
claim of double deduction.

Before us, learned counsel for the assessee
submittedthat oncethematter hasbeen set asde
by the Tribund, the assessee cannot be put into
aworgst situation than what it was at the time
of original assessment. Since after giving effect
to the order of the Tribunal, there cannot be
any scope of enhancement of assessment and,
therefore, the disallowancemade inthe original
assessment should stand. In support of this
contention, he relied on the judgment of the
hon’ ble Supreme Court in Mcorp Global (P.)
Ltd. v. CIT [2009] 309 ITR 434/178 Taxman
347 (SC).

On the other hand, the learned Departmental
Representative submitted that thisisclearly a
case of double deduction and doesnot amount
to any kind of enhancement of assessment as
theverdict of the Tribunal wastoexaminethe
issueafresh.

We have heard the rival contentions and
perused the material available onrecord. Itis
now a settled proposition of law that the
Appellate Tribunal under section 254(1) of the
Act, had no power to take back the benefit
conferred by the Assessing Officer or enhance
the assessment. When the matter has been
regored by the Tribuna, the income cannot be
enhanced by the Assessing Officer from that
determined at thetime of original assessment
proceedings, which wasthe subject matter of
dispute before the Tribunal. This proposition
of law has been upheld by the hon’ble
Supreme Court in Hukumchand Mills Ltd. v.
CIT [1967] 63 ITR 232, and had now been
reiterated in Mcorp Global (P.) Ltd. (supra).
Therefore, in view of this proposition of law,
the enhancement of assessment by making 100
per cent disallowance in respect of free food
allowance cannot be sustained andthesameis
restricted to 50 per cent, as made by the
Assessing Officer in the original round of
proceedings. Consequently, this ground is
allowed to thisextent only.

SP.

Judicial Analysis

Kochharv. ITO [145 ITR 255 (All.)

XXX...

0.

11

12.

Two questionsfall for our cong derationin these
writ petitions: Firgly, whether after remand of
the case by the Tribunal, the ITO could have
gone beyondthe directionsgivenin the remand
order and ook i nto the matterswhichwere not
the subject-matter of apped beforethe Tribunal.
The second question is as to whether notice
under section 148 could be issued when the
assessment proceedingswere still pending.

XXX...

Asfor the powers of the Tribunal, sub section
(1) of section 254 says that the Appellate
Tribunal may, after giving both the partiesto
the appeal an opportunity of being heard, pass
such ordersthereon asit thinksfit.

The powers of the Tribunal in dealing with
appeals are expressed in the widest possible
terms and are smilar to the powers of an
appellate court under Civil Procedure Code.
The Tribunal may, after giving both the parties
to the appeal an opportunity of being heard,
pass such orders thereon as it thinks fit. The
word ‘thereon’ is significant in as much asit
restrictsthe jurisdiction of the Tribunal to the
subject matter of the appeal. In other words,
the original grounds of appeal and such
additiona groundsasmay beraised by theleave
of the Tribunal congtitute thejurisdiction of the
Tribunal. It can only adjudicate upon such
grounds and not beyond them. Itisnot open to
the Tribunal to adjudicate or give afinding on
a question which does not constitute the
subject-matter of the appeal as constituted by
the original grounds of the appeal and such
additiona groundsasmay beraised by theleave
of the Tribunal. Further, the words, * pass such
ordersthereon asit thinks fit’ include all the
powers except the power of enhancement
which is conferred upon the AAC by section
251. Thediginction that the AACiscompetent
to examine all matters covered by the
assessment order while the Tribunal is to
confineitsaf to thesubj ect-matter of the appeal
isalsoto be keptin view.
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13.

14.

The scope of ITO's powers to make a fresh
assessment under an order of remand passed
by the appellate authority has come up for
consderation in numerous cases. This Court
in J.K. Cotton, Spg. & Wvg. Mills Co. Ltd. v.
CIT[1963] 47 ITR 906, laid down that where
on an appeal from an assessment, the AAC set
aside the assessment and directed the ITO to
make a fresh assessment, the ITO isbound by
the directions of the AAC in making the fresh
assessment. But subject to thosedirections, he
has the same powersin a fresh assessment as
he had originally when making an assessment
under section 23 of the 1922 Act. The same
view wasreiterated in Abhai Ram Gopi Nathv.
CIT [1971] 79 ITR 339 (AH.). The Kerala
High Court in K.P. Moideenkuttyv. CIT[1981]
131 ITR 356 hasheld that the competence of
the AAC is not restricted to deal with the
subject-matter of the appeal. Hemay examine
all matterscovered by the assessment order and
correct the assessment in respect of such
matters even to the prejudice of the assessee
and may remand the case to the ITO for
enquiring into the items which were not the
subject-matter of appeal. Where, on appeal
from an assessment, the AAC sets aside the
asessment and directsthe ITOto makeafresh
assessment without imposing any restriction or
limitation asto how the fresh proceedingsare
to be conducted by the ITO, the ITO has the
same powers in making any such fresh
assessment as he had originally when making
anassessment under section 143 of theAct and
the ITO iscompetent to re-do the assessment
in accordancewith law after takinginto account
all mattersand aspectsthat would be rel evant
inmaking the original assessment. It isopento
the AAC to limit the scope of enquiry by the
ITOto any specified aspect or issue.

The decision of the Calcutta High Court in
Katihar Jute Mills (P) Ltd. v. CIT [1979] 120
ITR 861isto the same effect. The Punjab and
Haryana High Court in Kartar Sngh v. CIT
[1978] 111 ITR 184 ruled that where an
assessment is set aside by the Tribunal and

15.

remanded to the ITO, itisnot open to him to
introduce into the assessment new sources of
income s as to enhance the assessment. Any
power to enhanceisconfinedto theold sources
of income which were the subject matter of
appeal tothe Tribunal.

What thus comes out is that the powers of the
AAC are wider than those of the Tribunal. The
AAC while hearing an appeal under section
251 can examine all matters covered by the
assessment order and correct the assessment
in respect of all such matters even to the
prejudice of the assessee. He may remand the
case to the ITO for enquiring into the items
which were not the subject- matter of appeal
also. If hesetsad dean assessment and remands
the case to the ITO for making a fresh
assessment, the powers of the ITO while
making the fresh assessment arethe sameasif
he were making an original assessment under
section 143(3) of the Act. The AAC can,
however, limit the powersof the ITOby giving
suitable directions in regard to the scope of
enquiry by the ITO. In the absence of such
directionor restriction on thepower of thel TO,
while making a fresh assessment, the ITO is
not bound by anythingthat had happened either
when he made the original assessment or when
the appeal was heard. When the remand is
made by the Tribunal, the positionisdifferent.
The powers of the Tribunal are confinedto the
subject-matter of appeal as constituted by the
original groundsof appeal and such additional
grounds as may be raised by the leave of the
Tribunal. Thus, when the Tribunal allows the
appeal and sets aside the assessment and
remands the case for making a fresh
assessment, the power of the ITOis confined
to such subject-matter only. He cannot take up
the questionswhich were not the subject-matter
of appeal before the Tribunal. Thiswill be so
even though no specific direction has been
givenby the Tribunal. If aspecificdirectionis
given, then there is no scope whatsoever for
the ITO to travel beyond those directions or
restrictions.
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16. In the ingtant case, the matter had come up
before the Tribunal inthe appeal filed by the
revenue. The revenue had challenged the
deletion of three additions, viz, Rs. 85,625,
profit on sale of land, Rs. 3,420, profit on sale
of land to Smt. Bawa and Rs. 2,268, profit on
plot sold to Smt. Krishna Kochhar. In regard
tolatter two additions, the Tribunal agreed with
theAAC and held that in respect of saleof land
to Smt. Krishna Kochhar, there was no
extraneous consideration involved and no
question of earning any profit. Asregardssale
of plotto Smt. Bawa, itwasheldtobeadigress
sale made to purchase peace and that also did
not yield any profit. As regards the profit of
Rs. 85,625, theview takenby the Tribunal was
that insofar asthe saleswhich had been made
prior to the relevant previous year were
concerned, they could not be considered for
arriving at any such profit in respect of the year
under consideration, that is, 1970-71. In the
relevant previousyear apart from thetwo sale
deeds, one made in favour of Smt. Kochhar

Judicial Analysis

and the other in favour of Smt. Bawa, there
wasonly one more sale deed of Rs. 40,000in
favour of Smt. Sandhu which alone was
relevant for consideration in this year. The
profit in respect of this transaction could be
arrived at by estimating the cost price of the
plot and the land sold and there from the cost
price of the building and the plot retained by
the petitioner shall beexcluded and further he
shall be given the benefit of the development
expenditure, if any, incurred by him for
developing the land. The subject- matter of
inquiry was, therefore, restricted by the
Tribunal to thisvery transaction only and the
method inwhichtheprofit wasto bearrived at
wasalso indicated. That being so, the I TOwas
not justified in embarking on an enquiry into
any other item not covered by these directions.
Certainly the various notices issued by him
under sections 142(1) and 143(3) of the Act
were not justified. This petition, therefore, is
liableto succeed.

ooad

contd. from page 213

Viacom 18 Media (P.) Ltd. Vs.ADIT 162
TTJ 336 (Mum).

24 Assessment Year 2009-10 TO 2011-12;
Order dated:28""March, 2014

Basic Facts

The assessee, engaged in broadcasting television
channelsfrom India, received transponder service
from Intelsat, a tax resident of USA, in lieu of a
fee. The assessee approached to the AO under
195(2) of I-T Act for Nil withholding tax
certificates, for such payment of fees to Intel sat,
which was denied by the AO

Issue

Whether fee payabletoIntelsat isin thenature
of ‘Royalty’ in thelight of amended provisions
of section 9(1)(vi) aswell asunder Article 12 of
Indo-US DTAA?

Held

The definition of term ‘royalty’ remained
unchanged despite insertion of Explanation 6 by

Tribunal News

FinanceAct 2012. Theintroduction of Explanation
6 w.e.f.01-6-1976 is clarificatory in nature and,
therefore, it doesnot amend the definition of royalty
per se. There is no quarrel on the point that any
payment for use or right to use of processisinthe
nature of royalty as per the provisions of Article
12(3) of DTAA aswell as per the Explanation 2 of
section9(1)(vi) of theAct. Sincetheterm ‘process
isnot defined under theDTAA, therefore, by virtue
of Article 3(2) of theIndiasUS DTAA, the meaning
of term *process asdefined inthe Act would apply
for this purpose. The use of trangponder by the
assessee for telecasting/broadcasting the
programmeinvolvesthetransmission by the satellite
including up-linking, amplification, conversionfor
downlinking of signalswhichfallsinthe expression
‘process’ as per Explanation 6 of section 9(1)(vi).
Hence the payments made for use/ right to use of
processfallsinthe ambit of expression ‘royalty’ as
per DTAA aswell as per provisions of Income Tax
Act.
000
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USA - Non Disclosur e of
Overseas | ncome mmunity

CA. Rajesh H. Dhruva
rgjesh@femaonline.com

As elaborated earlier in August 2013 issue US
citizens, Green Card Holders, H1B Visa holdersand
all USA tax residents arerequired to report global
incomeintheir Federal Tax Return and Federal Tax
on such global incomeis payable subject to credit
being granted for tax paid overseas.

US tax residents are also required to report
maximum value of gpecified foreign financia assets
to the US treasury on or before 30th June every
year and s nce 2011 reporting of overseasfinancial
assetshasbecome mandatory if themaximum value
of overseas assets exceeds US$ 50,000 as on 31st
December or US$ 75,000 during the tax year and
in case of married couple tax-payers filing US$
100,000 and US$ 150,000 respectively in Form
8938 together with Federal Tax Return in Form
1040.

Out of ignorance great maority of UStax residents
had not disclosed their foreign income or assets
but unfortunately ignorance of law not being an
excuse such defaults were subject to civil and
criminal penalties. To mitigate thisdifficulty IRS
had offered Offshore VVoluntary Disclosure Initiative
(OVDI) and Offshore Voluntary Disclosure
Program (OVDP) requiring tax residents to pay
taxes for 8 years and file Foreign Bank Account
Report (FBAR) returns for 8 years and also pay
penalty of 25% / 27.5% penalty of maximum vaue
of overseas assetsduring last 8 years.

The Internal Revenue Service of USAprobably
sensed that this penalty of 27.5% was a hurdle
fordefaulting US tax residents to opt for
OVDPand therefore the IRS has extended a
friendly gesture to the defaulting taxpayers
byforgivingthemfortheirgenuineandbonafide
negligenceof not payingfederal tax on such

overseas income and not declaring overseas
financial assets to the Treasury by reducing the
penalty to atoken 5% of the peak year end balance
of the preceding six years and federal tax for
previous three years only under the Streamlined
Filing Compliance Procedures “(SFCP) being
introduced recently on 18th June, 2014.

For availing the benefits of SFCP the tax payer
should not be under audit or criminal investigation
by the IRS. The tax payer isalso required to certify
under penalty of perjury that non complianceof US
tax and reporting of Foreign Assets were "non
willful". Each case will be reviewed
independentlyby the IRS and if the Financial
Ingtitutionsisunder investigation by IRS wherein
the USresident ismaintaining afinancial account
offshore penalty will be 50% of maximum value
of overseasfinancial assets. For such Financial
Institutionswherein |RSis already i nvestigating tax
payerswill havethe optionof buying peaceof mind
by paying miscellaneous offshore penalty of 50%
of the value of overseas assets.

US tax payer residing outside USA has been
granted exemption from the token 5% pendty too.
As such they are required only to pay federal tax
for preceding 3 years and file delinquent Foreign
Bank Account Report (FBAR) returns for
preceding 6 yearstogether with appropriate
applications.

The IRS has shown extreme |eniency and granted
total immunity from civil and crimina penaltiesby
requiring innocent non-willful defaulter US tax
payerstopayatokenpenaltyandminimaltax.A

back-of-the envel ope cd cul ation showsthat the IRS
leniency resultsin tax savings bonanza for a tax
payer who could have skipped tax payment on
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overseasincomefor a period of 20 yearsand also
results in substantial tax savings for tax payer
defaultingfor 10 yearsor more. Calculationsfor a
US$ 1 mn deposit in an overseas account in 1994
show interesting resultsof interesting tax savings.

Over 20 years US$ 1 mn would have grown to
US$2 mnat nominal i nterest of 4% per year resulting
inan income of US$ 1 mn . This overseasincome
of US$ 1 mn would have attracted tax liability of
say US$0.30 mn.

Now under SFCP , only 5% penalty will be
applicable to maximum balance over last 6
yearssayUS$ 2mn whichamountstoUS$0.10

mn only. And the tax payer will be required to pay
tax for previousthreeyears- say US$40000 being
30% tax of US $0.135 mn. So the total payment
will amount to US$ 0.14 mn and the SFCP results
in tax savings of US$ 0.16 mn.

Therelief from pendtiesisextendedin case of non
filing of FBAR returnstoo aseven civil penalty for
failure of FBAR filing iscatastrophic. Penalty
fornon-willful FBARfilingfailureis$10,000for
eachyear whereasif proved willful the penalties
can be as high as $100,000 or 50% of the amount
in the account for each violation. A taxpayer in
Floridawas penalisedrecently with 150% ofhis
overseas account balance. Now under the SFCP a
defaulting tax payer isrequired just to file FBAR
returns for previous six years and the 5% penalty
takescareof FBAR failurestoo.

Salient features of the SFCP are :

LEligibility:

01 Only individual UStax payersare eligible to
opt for SFCP.

02 Thiswould include US citizens, Green Card
Holders,H1Bvisa holderscovered by the
definition of UStax residentsand any of such
tax residents residing abroad can also opt for
SFCP.

USA - Non Disclosure of Overseas Income | mmunity

03 Thetax payer must have filed tax returns for
most recent preceding 3years. i.e. Year 2011,
2012 and 2013.

04 If thetax payer hassought extensionfor filing
tax returns for the year 2013 then most recent
preceding3 yearsare year 2010,2011 and
2012.

II. Non Eligible Individuals:

01 Tax payersin whose cases IRS has initiated
civil examination of tax returnsfor any taxable
year.

02 Itisnot necessary that the examination results
inundisclosedoverseasassetsorincome.

03 Tax payersunder criminal investigationby IRS
arealsonot eligible.

04 Tax payers who have submitted applications
under Overseas Vol untary Disclosure Program
(OVDP) can also opt for SFCP.

[11. Penalty & Tax :

01 Penaltieswill becomputed at 5% of amount of
highest value of overseas assets during the
period over last 6 years.

02 Federal Tax of hitherto undisclosed overseas
incomefor last 3 yearsisto be paid.

V. Defaults Covered :

01 Failure of reporting overseas income and pay
tax thereon under US tax laws.

02 Failuresto file FBAR reports. Earlier FBAR
reporting was required to file on form TD F
90- 22.1 whichis now replaced from
thecurrentyearbyformFINCENI 14which
befiled online and

03 Failures to file in specified information
regarding such overseas assets in various
formse.g.Form3520;8938etc.

04 Such failure of filing should be by way of “
Non-willful conduct “ which is defined to
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01

02

03

04

05

VI.

01

02

03

04

meanany conductthatisduetonegligence,
inadvertence, or mistake or conduct that isthe
result of agood faith misunderstanding of the
requirements of the law.”

Preconditions:

Tax payersopting for SFCPdeclaration should
beataxpayerwhohasfailedtofulfillstatutory
obligationsasaresult of "nonwillful conduct”.

Non willful conduct has been explained as
"Non-willful conduct isconduct that isdueto
negligence, in advertence, or mistake or
conduct that is the result of a good faith
misunderstanding of the requirements of the
law."

Tax payers who do not qualify for SFCP may
opt for OVDP and pay 27.5 percent offshore
penaltyon the highest balance had during
previouseight years.

However if the taxpayer has an undisclosed
account at a bank listed on the IRS posted
listthepenaltyis50percent.

The SFCP doesnot guaranteethat the IRSwill
not recommend criminal prosecution if
rejected.

Procedures:

Tax payer must file amended US Tax Returns
together with all required information for last
3years.

One should file delinquent FBAR (New Form
FinCEN 114) of last 6 yearsfor whichdue date
has passed.

One is required to pay tax, interest and 5%
offshore penalty on aggregated highes balance
of al foreignfinancial assetsasat end of last 6
years.

“Streamline Domestic Offshore Procedures’
should beread in red at the top of the page of
amended tax returns.

VII. Conclusion :

01

02

03

04

05

Procedural compliance should be strictly
adhered to by filing specified documents
together with receipts of tax and penalty
payment which are required to be physically
submitted tothe IRS office Austin, Texas. The
tax payer will be free to opt for SFCP till the
IRS declares closure of said scheme.

The SFCPis once in a life time opportunity
for defaulting tax payers who have not paid
taxes on overseas income or not filed
appropriate forms or provided information
about overseasHnancial assets.

Besides the advantage of peace of mind and
exemptionfrom civil and criminal liabilitiesthe
tax payersactually saveson tax.

Post SFCP tax payer can freely repatriate his
overseas wealth into USA and enjoy the
liquidity in USA.

One can freely and legally enjoy the income
and corpus of overseasfinancial assetsin any
placeacrosstheworld too. Society isstructured
around rules and regulations and citizens are
expected to abide by the same. For easy
enforcementofrulesstatutesprovideforstrict
civil and criminal penaltiesfor the | aw-breakers
laws the rules. But when the law breaking is
across the board and that too more out of
ignoranceit ispragmatic for a Government to
offer immunity and give onetime opportunity
tocitizens torevert back on the legal ways
withlenientpenalties.IRShaschosentotake
this path breaking step of one time amnesty
andit would therefore be appropriate
fordefaultingtaxpayerstoapproachandtake
advice of an experienced Certified Public
Accountant and also a Law Attorney and
proceed ASAP.

(This article is co-authored by CA. Darshita
Sanghvi)
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12 Export of Goods - Long Term Export
Advances

In view of requestsreceived from exporters, it has
been decided to permit AD Category- | banks to
allow exportershaving aminimum of three years
satidactory track record toreceive longterm export
advance up to a maximum tenor of 10 yearsto be
utilized for execution of long term supply contracts
for export of goods subject to the conditions.

For full text refer to: A.RP (DIR Series) Circular No.
132

http://www.rbi.org.in/scripts/
BS_CircularlndexDisplay.aspx?d=8890

Export of Goods - Long Term Export
13 Advances

AnAuthorised Dealer banks shall crystallise, that
is, convert the credit balances in any inoperative
foreign currency denominated deposit into Indian
Rupee, in themanner indicated bel ow:

(i) Incaseaforeign currency denominated depost
withafixed maturity date remainsinoperative
for a period of three years from the date of
maturity of the deposit, at the end of the third
year, the authorised bank shall convert the
balances lying in the foreign currency
denominated deposit into Indian Rupee at the
exchangerate prevailing asonthat date.

(if) In case of foreign currency denominated
deposit with no fixed maturity period, if the
deposit remai nsinoperative for aperiod of three
years(debit of bank chargesnot tobe reckoned
as operation), the authorised bank shall, after
giving athree month noticeto the depositor at
his last known address as available with it,
convert the deposit from the foreign currency
inwhichit isdenominated to Indian Rupee at
the end of the notice period at the prevailing
exchangerate.

For full text refer to: A.RP (DIR Series) Circular No.
136

http://www.rbi.org.in/scripts/
BS_CircularIndexDisplay.aspx?1d=8909

Liberalised Remittance Scheme (LRYS)
14 for resdent individuals-Increase in the
limit from USD 75,000 to USD 125,000

It has now been decided to enhance the existing
l[imit of USD 75,000 per financial year (April-
March) to USD 125,000 with immediate effect.
Accordingly, AD Category —I banks may now
allow remittancesup toUSD 125,000 per financial
year, under the Scheme, for any permitted current
or capital account transaction or a combination of
both.

For full text refer to: A.RP (DIR Series) Circular No.
138

http://www.rbi.org.in/scripts/
BS_CircularlndexDisplay.aspx?1d=8918

Foreign investment in the Insurance
Sector — Amendment to the Foreign
Direct Investment Scheme

Theextant FDI policy forinsurance sector hassince
been reviewed. Accordingly, effective from
February 4, 2014, foreign investment by way of
FDI, investment by FIlgFPIsand NRIsup to 26%
under automatic route shall be permitted in
insurance sector subject to the conditions specified
in the Press Note 2 (2014 Series) dated February 4,
2014.

For full text refer to: A.RP (DIR Series) Circular No.
139

http://www.rbi.org.in/scripts/
BS_CircularlndexDisplay.aspx?d=8924
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Foreign investment in India -
participation by registered FPIs, SEBI
registered longterm investor sand NRI's

16 in non-convertible/redeemable
preference shares or debentures of
Indian companies

It hasnow been decided to all ow registered Foreign
Institutional Investors (Flls), Qualified Foreign
Investors (QFIs) deemed as registered Foreign
Portfolio investors, registered Foreign Portfolio
Investors(FPIs), longterm invesorsregistered with
SEBI — Sovereign Wealth Funds (SWFs),
Multilateral Agencies, Pension/ Insurance/
Endowment Funds foreign Central Banksto invest
onrepatriation bad s in non-convertible/redeemable
preference sharesor debenturesissued by anIndian
company interms of A.P, (DIR Series) Circular No.
84 dated January 6, 2014 and listed on recognized
stock exchangesinindia, withinthe overal limit of
USD 51 billion earmarkedfor corporatedebt. Further,
NRIsmay alsoinved, both on repatriation and non-
repatriation basis, in non-corvertible/redeemable
preference sharesor debentures asabove.

For full text refer to: A.RP (DIR Series) Circular No.
140

http://www.rbi.org.in/scripts/
BS_CircularlndexDisplay.aspx?d=8928

Pledge of shares for business purposes
17 in favour of NBFCs

Withaview to further rationalising the processand
reducing the transaction time, it has been decided
todelegate tothe AD Category — I banksthe powers
to allow pledge of equity shares of an Indian
company held by non-resident investor/s in
accordance with the FDI policy, in favour of the
Non - Banking Financial Companies (NBFCs) —
whether listed or not, to secure the credit facilities
extended tothe red dent investee company for bona-
fide business purposes / operations, subject to
compliance withthe conditions

For full text refer to: A.RP (DIR Series) Circular No.
141

http://www.rbi.org.in/scripts/
BS_CircularlndexDisplay.aspx?d=8930

Transfer of assetsof Liaison Office (LO)
/ Branch Office (BO) / Project Office
18 (PO) of a foreign entity either to its
Wholly Owned Subsdiary (WOS)/ Joint
Venture (JV) / Others in India—
Delegation of powersto AD Banks

With a view to smoothen the entire process of
closure of LO/BO/PO, it has been decided to
del egate the powersrelating to transfer of assets of
LO/BO/PO to AD Category-l banks subject to
compliance with the prescribed stipul ations.

For full text refer to: A.RP. (DIR Series) Circular No.
142
http://www.rbi.org.in/scripts/
BS_CircularlndexDisplay.aspx?1d=8939

Annual Return on Foreign Liabilities
and Assets. - Reporting by Indian
Companies — Revised for mat

In order to collect information on Indian companies
Outward ForeignAffiliated Trade Statistics(FATS)
asper the multi-agency global ‘Manua on Statigtics
of International Tradein Services , the FLA return
has been modified marginally and ismade available
on the RBI website (www.rbi.org.in ’! Forms
category '! FEMA Forms) along with the related
FAQs(www.rbi.org.in’! FAQscategory '! Foreign
Exchange)

For full text refer to: A.R (DIR Series) Cir. No. 145
http://www.rbi.org.in/scripts/
BS_CircularlndexDisplay.aspx?d=8945

Export and Import of Currency:
Enhanced facilities for resdents and
non-residents

In view of the evolving economic conditions and
with aview to facilitating travel requirements of
residentstravelling aboard as well as non-residents
visiting India, it has been decided to allow all
residents and non-residents (except citizens of
Pakistan and Bangladesh and also other travellers
coming from and going to Pakistan and
Bangladesh) to take out Indian currency notes up
to Rs. 25,000 while leaving the country.

For full text refer to: A.R (DIR Series) Cir. No. 146
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ServiceTax Decoded

CA. Punit R. Prajapati
punitca@gmail.com

Declar ed Services

Something that isin fact not true or in existence
shall be consderedto betrueor in existenceif legal
fiction is created by the deeming provision in the
law. It iswdll settled principlethat theParliamentis
empowered to createalegal fictionand levy tax on
the subject which is not otherwise covered under
the normal provisions of the statue. Once the
Parliament has spoken, courtswill give full effect
to the legal fiction. Meaning thereby, courts will
not entertain disputes regarding taxability of the
subject covered under thelega fiction.

Section 66E of the FinanceAct, 1994 creates|egal
fiction and declares nine services stated therein as
servicesirrespective of the fact that whether they
are “services” or not. All disputes prevailing
regarding applicability of servicetax in pre-negative
list era, on services stated in the list of declared
servicesare now put to end by creatinglegal fictions
through Section 66E.

Section 65B(44) defines the term “service” and
specifically includes “Declared Services’ as
covered in the Section 66E. Section 65B(22)
defines” declared services’ asany activity carried
out by aperson for another personfor consideration
and declared as such under Section 66E. Thus, for
declared services al o, following conditionsare to
be satisfied. There should be an activity, such
activity should be carried out by a person for another
and such activity should be carried out for
cond deration. Hence, basi c conditionsas provided
in definition of “service” are equally provided for
declared servicesal so.

As provided in the Section 66E, following shall
constitute declared services.

1. Renting of Immovable Property

Many time validity of servicetax onrenting of
immovable property has been challenged. In
the case of Home Sol utions Retail s(India) Ltd.
[2009 (14) ST.R. 433 (Del.)], Hon'ble Delhi
High Court had gruck downthelevy of service
tax on renting of immovable property.
Although, the said judgment is overcome by
the amendment in the year 2010 and also
overruled by the same High Court in case of
same assessee [2011 (24) ST.R. 129 (Del.)];
matter is still pending before the Hon’ble
Supreme Court. To put the end of the
controversies, now it is provided that renting
of immovable property is adeclared service.
Now, whether renting of immovable property
is a service in general parlance or not is
irrelevant and service tax hasto be paid.

In terms of Section 65B(41) renting means
allowing, permitting or granting access, entry,
occupation, use or any such facility, wholly or
partly, in an immovable property, with or
without thetransfer of possession or control of
the said immovable property and includes
letting, leasing, licensing or other smilar
arrangementsinrespect of immovable property.

It is worth noting that renting of residential
dwelling for use as residence is a service in
Negative List intermsof Section 66D(m) and
hence service tax is not to be levied in such
case. Further, this entry in Negative List is
applicableonly if both thefollowing conditions
are satisfied. Firstly, the property should be a
residentia dwellingi.e. meant for resdenceand
secondly, it should be used as residence.
Meaning thereby even if residential dwelling
unit isrented out for acommercial use by the
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tenant, it will be subjectto servicetax. Smilarly,
anon-residential property islet out and tenant
isusing the same asred dence, still service tax
would be applicable.

Itisnoteworthy that satusof thetenant, whether
itiscommercia concern or not isnot important
but the use of the property is important. For
example, Mr. X hasrented out aresidentid unit
to M/s. ABC Private Limited for use of its
employee asresidence. It isa service covered
inNegativeList.

Paragraph 6.1.5 of the Education Guide dated
20-6-2012 clarifies that Halls, rooms etc. let
out by hotel gresaurantsfor acond deration for
organizing social, official or busnessfunctions
or letting out of hallsfor cultural functionsare
covered within the scope of renting of
immovable property and would be taxable if
other elementsof taxability are present.

Construction Services

Construction of a complex, building, civil
structure or apart thereof, including acomplex
or building intended for saleto abuyer, wholly
or partly isdeclared service.

However, where the entire consideration is
received after i ssuance of completion certificate
by the competent authority is not a declared
service. It means that where any unit is not
booked till the completion certificate, service
tax is not required to be paid on that unit.
However, even if only token amount as
booking is received before issuance of
completion certificate and rest of amount is
recei ved after issuance of compl etion certificate,
such activity by builder/devel oper isadeclared
service and service tax isto be discharged on
entire consideration. Abovedeemingfictionis
incorporated in the law w.e.f. 1% July, 2010.

Now, it can’t beargued that for the period before
sale deed, builder/developer is providing
ervicesto himsdf astheright intheimmovable

property trangfersto thebuyer only on execution
of sale deed. Now, such controversies are put
to end. Irrespective of the model adopted in
the construction scheme, if any consideration
is received before issuance of completion
certificate, service tax isto be discharged.

Completion Certificate isto be obtained from
Competent Authority. Competent Authority
means the Government or any authority
authorised to issue completion certificate under
any law for the time being in force. For
example, in Ahmedabad, Ahmedabad Urban
Development Authority (AUDA) isauthorized
to issue completion certificate and date on
which certificate is issued by the AUDA will
be considered as cut-off date. If entire
considerationisrecelved after that date, service
tax would not be levied.

In the case where there is no requirement for
such certificate from such authority, it will be
sufficient if certificate has been obtained from
any of the following authority.

1. Architect registered with Council of
Architecture constituted under the
ArchitectsAct, 1972.

2. Chartered Engineer registered with the
Ingtitution of Engineers(India).

3. Licensed surveyor of the respective local
body if the city of town or village or
devel opment or planning authority.

Further, in terms of explanation (I1) to the
Section 66E(b) of the Finance Act, 1994 the
term “ construction” includes, not only new
construction but additions, alteration,
replacements or remodelling of any existing
structure also.

Temporary Transfer of Intellectual Property
Right

Intermsof Section 66E(c), temporary transfer
or permitting the use or enjoyment of any
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intellectual property right isadeclared service.
It isworth noting that permanent transfer of
Intellectual Property Right is not subject to
service tax. Such transfer may be subject to
salestax and Central Government doesn’t have
power to levy tax the same.

Copyright, patent, know-how etc. are examples
of Intellectual Property Rights. When owner
of such property doesn't sale the property but
merely allows another person to use or enjoy
such intellectual property for consideration it
is a declared service and service tax is to be
levied thereon.

Infor mation Technology Software

In the terms of Section 65B(28) ‘information
technol ogy software’ meansany representation
of instructions, data, sound or image, including
source code and object code, recorded in a
machine readable form, and capable of being
manipulated or providing interactivity toauser,
by means of acomputer or an automatic data
processing machine or any other device or

equi pment.

Development, design, programming,
customization, adaptation, upgradation,
enhancement, implementation of information
technology software is a declared services
under entry (d) of the Section 66E. It can be
seen that the above entry is designed to cover
all aspects of software devel opment.

Generally, in software industry, developer
keepsownership of the sourcecode (intangible
property) and hejust allowsuse of the software
by buyer (or so called buyer). Devel oper don’t
transfer the right to use the software but just
allow the use of the software, meaning thereby,
person who getsthe softwareisable to use the
software but not ableto salethe sameor allow
any other person to use the software. Thus,
devel oper merely grantsthelicense tobuyer to
use the goods. Thus, in case alicense to use

Service Tax Decoded

software, even if it is pre-packaged, imposes
restrictions on the usage of such licenses
interferewiththe freeenjoyment of the software
by the buyer.

If it is so, such license would not result in
transfer of right to use the software within the
meaning of Clause 29(A) of Article 366 of the
Constitution of India and hence not excluded
from the definition of the service as stated in
Section 65B(44). If it is not deemed sale as
statedin the said Article, Central Government
isentitled to levy tax on such transaction and
Service Tax isbeing levied.

‘Evenintellectual property, onceitisput onto
amedia, whether it be in the form of books or
canvas (in case of painting) or computer discs
or cassettes, and marketed would become
“goods’ .- Hon’ ble Supreme Court inthe case
of Tata Consultancy Services V. State of
Andhra Pradesh [2002 (178) E.L.T. 22 (SC)].
Asdecided inthe abovecase, sale of oftware,
which is put on the media like Compact Disc
(CD), isa“goods’ and hence subject to levy
of Sales Tax/Value Added Tax.

Now, if the software is put on the media like
CD and buyer ismerely givenalicenseto use
the software, transactionswould be subject to
local salestax aswell asof provision of service
and both thetaxes namely salestax and service
tax wouldbe levied. Now, asthe contemporary
judgments are being delivered by the various
courts, it would not bethe strong argument that
Sales Tax and Service Tax are mutually
exclusive.

Where source code are being transferred tothe
buyer of the software and software is put on
the media and software is developed or
designed or programmed or customized,
specifically for buyer, question may arise
weather it is a contract of sale of goods or
provision of service. As explained in the
Paragraph 6.4.5 of the Education Guide Dated
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20-6-2012, the contract is essentially for design
and devel opment of softwareand it would fall
inthedeclared listentry evenif the softwareis
finally delivered in the form of goods.
However, thisisaquestion of fact and terms of
the each contract should be referredto. But if,
to development, design, programming,
customization, adaptation, upgradation,
enhancement, implementation of software, are
esentia inthecontract, it isadeclared service
under entry (d) of the Section 66E and Service
Tax would be levied.

Agreeing to the obligation to refrain from
an act, or totoler atean act or adtuation, or
to do an act

Following three activities are covered in this
entry of declared services.

1. Agreeingtotheobligationtorefrainfrom
anact,

2. Agreeing to the obligation to tolerate an
act or asituation.

3. Agreeingtothe obligation to do an act.

For all three activities, “agreeing to the
obligation” isnecessary. Torefrain from an act
or situation or tolerate an act/ asituation or to
do an act should be “obligation” of a person.
Further, aperson shall “agree’ tothat obligation.
If there is no obligation, activity can’'t be
considered asdeclared service. Evenif thereis
anobligation, but suchobligationisnot agreed
by the person, but heisotherwise hastodo the
activity, the activity can’t be considered as a
declared serviceunder thisentry.

Asexplainedinthe Education Guide, by virtue
of anon-compete agreement one party agrees,
for cong deration, not to compete with the other
in any specified products, services,
geographical location or in any other manner.
Suchaction onthe part of onepersonisalso an
activity for consideration and will be covered
by the declared services.

6. Transfer of goodswithout transfer of right

7.

to use such goods.

Tolevy sdestax, itisnot necessary that alegal
title of the goods transfers from the seller to
buyer. When “Right to Use” goods are also
transferred along with the goods, itisadeemed
sales under Article 366(29A)(d) of the
Congtitution of Indiaand hence subject matter
of the States and hence, only state Government
has power to levy tax on that and it is subject
to Sales Tax.

If goodsaretransferred but “right touse” those
goodsare not transferred, it isnot deemed sale
and Central Government haspower tolevy tax
on that and it is subject to service tax. It isa
deemed service under Section 66E(f) of Finance
Act, 1994.

Allowing use of goodsand transfer of right to
usearetwodifferent things. Where, possesson
and control both aretransferred along with the
goods, it isatransfer of “right to use”. Where
thecontrol isstill with the person who transfers
the goods, it isnot a transfer of “right to use”
and that will subject to service tax.

Whether, a transaction involves transfer of
possession and control is a question of facts
andit isto be decided based onthe termsof the
contract and other materid facts. Thiscould be
ascertai nabl e from the fact whether or not VAT
(salestax) ispayableor not. —Paragraph 4.4.3
of the Circular No. 334/1/2008-TRU dated 29"
February, 2008.

Activities in relation to Hire Purchase or
System of Payment by Instalments

In terms of Article 366(29A)(c) of the
Congtitution of Indiadelivery of goodson hire-
purchase or any system of payment by
instalment is a deemed sale and there is no
guestion of levy of tax by Central Government.
However, service portion is also involved in
such transactionsand it is not pure contract of
sde.Only serviceportion, i.e. related activities
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are declared service under Section 66E(g) of
the Finance Act, 1994.

Service portion in execution of a works
contr act

In terms of the Article 366 (29A) of the
Congtitution of India, transfer of property in
goodsinvolved inexecution of works contract
is deemed to be a sale of such goods. Only
goods portionin theworks contract are deemed
to be a sale and not the entire contract and
service portion in particular. Such service
portionin theworkscontract only isadeclared
service under Section 66E(h).

Works contract means contract wherein transfer
of property in goodsinvolved inthe execution
of such contract is leviable to tax as sale of
goods and such contract isfor the purpose of
carrying out construction, erection,
commissioning, install ation, completion, fitting
out, repair, maintenance, renovation, alteration
of any moveable or immoveable property or
for carrying out any other smilar activity or a
part thereof in relation to such property —
Section 65B(54).

W.ef 1% July, 2012, contractsrelated movable
property, are also covered in the definition of
the works contract.

Applicability of servicetax under the category
of the works contract is depend on the
applicability of the sales tax/value added tax.
To consider a contract as workscontract under
servicetax itisprerequisitethat thetransfer of
property in goodsinvolvedin the execution of
such contract isleviableto tax as sal e of goods.
If such transfer of property in goods is not
subject to sales tax, such contract can’t be
consi dered asworkscontract under service tax.

Further, valuation of a works contract is
governed by Rule 2A of the Service Tax
(Determination of Value) Rules 2006. In terms
of sub-rule (i) of the said rule, for servicetax,
value of the a works contract shall be gross
amount charged for theworks contract lessthe
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value of property in goods transferred in the
execution of the said works contract. Hence,
only service portion is subject to service tax.
Centra Government neither has power to levy
tax on sale of the goodsin works contract nor
that portion issubject to service tax.

Serving of Food

Interms of Article 366(29A)(f) the supply, by
way of or aspart of any service or inany other
manner whatsoever, of goods, being food or
any other article for human consumption or any
drink isa deemed sale and State Government
is empower to levy tax on that and Central
Government isnot entitled to levy tax on that.
However, service portion in such transactions
is a declared service under Section 66E(i) of
the Finance Act, 1994.

In terms of Rule 2D of the Service Tax
(Determination of Value) Rules, 2006, the
value of an activity in such acontract shall be
40% and 60% for restaurant and outdoor
catering respectively. It is noteworthy that
technically it is not the abatement from the
taxableval ue but the taxableva ueitsal f is40%/
60% as the case may be. For example, total
turnover of a restaurant is Rs.20 Lacs in the
financial year 2013-14. In this case taxable
turnover for service portion isonly Rs.8 Lacs
only and the threshold exemption of Rs.10
Lacs as provided under Notification No. 33/
2012-ST isdtill available to that restaurant in
the financial year 2014-15.

It is noteworthy that in the case of Kerala
Classified Hotels and Resorts Association V.
Union of India, [2013(31) S.T.R.257] Hon'ble
High Court of Kerala hasstruck downthe levy
of servicetax on service inrelation to serving
of food or beverages and held that the Central
Government isnot empower tolevy tax on such
services. Although thedecisionisdeliveredin
the context of pre-negativelist provisions, ratio
laid down isstill applicable.

ooad
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Banas Security & Personal Force v.
Commissioner of Central Excise &

13 Service Tax [ 2014] 45 taxmann.com 84
(Gujarat)

Wher e an impor tant ground/contention raised
in written submission is not considered, order
must be set aside and remanded back for
consider ation afresh.

Facts

Assessee did not appear in person before Tribunal
but sent arequest to decide appeal on merits after
considering synopsi s, compil ationand submissions
already filed. Though ground of valuation of
serviceswas raisedin submissions, Tribunal passed
order only considering issue of penalty. Assessee’s
request for rectification of appelate order wasturned
down.

Held

The High Court of Gujarat held that an important
ground/contention raisedin written submission was
not considered. Hence, appellate and rectificatory
orders were set aside and matter was remanded
before Tribunal for fresh consideration with a
direction to assesseeto attend personal hearing.

D.P. Singh Chadha v. Commissioner of
1 Central Excise, Ludhiana [ 2014 ] 44
taxmann.com 395 (Punjab & Haryana)

Composite services could not be classified as
commercial or industrial construction services
after introduction of works contract services
from 1-6-2007.

Facts

Assessee entered into composite contracts for
congtruction of residential flats for Improvement
Trust. Department demanded tax thereon with
interes and penalty. On assesse€ sgtay application,
Tribuna opinedthat composite servicescould not

be classified as commercial or industrial
construction services after introduction of works
contract services from 1-6-2007 and also the
assessee’sclaim of benefit of composition scheme
wasinvalid, as assessee neither filed ST-3 Returns
nor remitted service tax liability after availing
Composition Scheme or exhibit overt conduct. The
assessee was liable to pre-deposit the service tax
liability plus proportionateinterest out of demand
with interest and penalty.

Held

The High Court of Punjab and Haryana held that
Pre-deposit of tax along with proportionateinterest
out of total demand plusinterest and equal pendty,
was reasonable and justified. Hence, appeal was
dismissed being devoid of substantial question of
law.

Greenwich MeridianLogistic (1) (P) Ltd.

15 v. Commissioner of Service Tax,
Mumbai-I1, [ 2014 ] 42 taxmann.com
536 (Bombay)

Freight forwardersare not, primafacie, liable
to service tax and even otherwise, case is
arguable one; therefore, pre-deposit was
reduced.

Facts

Assessee, afreight forwarding agency, was engaged
in business of booking cargo space on shipping
linesfor consideration and thereafter all otting same
to exportersfor consideration. Department sought
levy of service tax under businessauxiliary services
on ground that assessee was promoting service of
cargo space provided by shipping line. Assessee
argued that it was not agent of shipping linesand
wasnot providing any servicebut wasbuying cargo
spacefrom shipping lines and selling such space to
exporters, which amountsto trading and resultant

contd. on page no. 246
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VAT on Construction Contracts

1.

Introduction

Aswe all are aware that anything which can
betaxedunder VAT hastobe’ goods andthere
should be ‘sale of goods'. Entry 92A of List
| (i.eUnion List) and entry 54 of List 11 (i.e
Statelist) of Seventh Schedule of Constitution
of Indiareads asunder:

Entry 92A of List I: Taxes on the sales or
purchase of goods other than newspapers,
where such sale or purchasetakes placein the
course of inter-state trade or commerce.

Entry54Lig 11: Taxesonthe saleor purchase
of goodsother thannewspapers, subject tothe
provisionsof entry 92A of List |

Onfirst principles, it isgenerally understood
that VAT can be applicable only on sale of
goodsand similarly Service Tax isapplicable
only onproviding services andtherefore been
the general understanding that a sale of
immovabl e property cannot be a subject matter
of tax under VAT.

This principle is well accepted in case of
‘resale’ of immovabl e property by an investor
or in case of second sale.

Conceptually, aworks contract involvessome
edition, accretionor accessioninrelationto a
bad ¢ goods or nucleusbe onging tothe owner
/ contractee.

Types of Works Contracts
> Divisible Contracts

Dividble Contractsare contractsinwhich
vaueof material and labour are separately
mention.

> Indivisble Contracts

Indivisible Contractsare such contractsin
which value of material and labour are not
separately mention or not ascertainable.

Position prior to 46th Amendment in the
Congtitution

Prior to 46" amendment in the constitution,
divisible contracts were chargeable to tax on
material part, but indivisible contractswere not
chargeable to tax reason being they are
indivisible contracts and value of material is
not separately ascertainable. The landmark
caseisdiscussed below:

The State of Madras V.GannonDunkerley&
Co.(Madras) Ltd. reportedin 9 STC353 (SC)

Case was before the Hon' ble Supreme Court
of India, to decide whether value of material
used in the congtruction worksliable totax on
salesunder Entry 54inList 1l in Schedule VI
of the Congtitution.

Hon'’ ble Supreme Court held that “ we are of
the opinion that there is no sale as such of
materials used in abuilding contract, and that
the Provincial L egidatureshasno competence
to impose tax thereon under Entry 54.

Hon'’ ble Supreme Court further clarified that
“it must bestated that the above conclusion has
referenceto workscontracts, which are entire
andindivisible’.

46" Amendment in the Constitution

Article366' (29A) “ tax on the sale or purchase
of goods’ includes-

(b) atax on thetransfer of property in goods
(whether asgoods or in some other form)
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involved in the execution of a works
contract;

As a result of the 46™constitutional
amendment, thecontract whichwassingle
andindivisble hasbeen altered by legal
fictionintoacontract whichisdivisble
into one for a sale of goods and other
for supply of labour and servicesand as
aresult suchacontract whichissingle and
indivisible has been brought at par with a
contract containing two separate
agreements.

5. A transaction may be termed as works

contract, if:

Hon’ble Supreme Court in the case of
Hindustan Shipyard Ltd. Vs. State of
Andhra Pradesh (2000) 119 STC 533 (SC)

A transaction may be termed as works
contract, if:

(i) Thereistransfer of chattel to chattlei.e.
work on the property of the contractee
or work has been executed solely on the
basis of specification provided by the
contractee.

(if) Contractee becomes the deemed owner
during construction itself andthe contractor
has no right to remove the goods
transferred during construction;

(iif) There must be a principle of accretion and
accession. In case of works contract of
immovabl eproperty, goodsare tranderred
onthe principleof accretionandinthe case
of movable property, on the principle of
accesson; and the contract must be an
indivisible contract.

The Journey up to K. Raheja Development
Corporation. 141 STC 298 (SC).

Background of the case:

Company enter into devel opment agreement
with ownersof lands Thereafter they get plans

sanctioned. After approval of the plans they
construct residential apartments and/or
commercial complexes. In most cases before
they construct the residentid apartments and/
or commercial complexes they enter into
agreementswith theintended purchasers.

Theagreements provide that on compl etion of
the congructionthe res dential apartmentsand/
or commercia complex would behanded over
to the purchaserswho would get an undivided
interestinthelandal so. The owner of the land
would then transfer the ownership directly to
the society which isbeing formed under the
Karnataka Ownership Flats Act,1974.

Thequestion befor e court was, whether the
appellantsaredealersand areliableto pay
tax under the Karnataka Sales Tax Act.

Held that, “Thus the appellants are
undertaking to build as developers for the
prospective purchaser. Such construction/
development isto be on payment of apricein
various instalments set out in agreement. As
the appellants are not the owners they claim
‘lien’ onthe property. Of course, under clause
7 they have right to terminate the agreement
and to dispose off the unit if a breach is
committed by the purchaser. However, merely
having such a clause does not mean that the
agreement ceasesto bea workscontract within
meaning of the term that the said Act. All that
thismeansisthat if thereisatermination and
that particular unit isnot resold but retained
by the appellants, there would be no works
contract to that extent. But solong asthereis
no termination the constructionisfor and on
behalf of purchaser. Therefore, it remains a
works contract withinthe meaning of the term
as defined under the said Act. It must be
clarified that if the agreement isentered into
after theflat or unitisalready constructed, then
therewould be no workscontract. But so long
as the agreement is entered into before the
construction iscomplete, it would beaworks
contract.”
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7.

Supreme Court Judgement in the case of
Larsen and Toubro Ltd v. State of
Karnatake [2013] 65 VST 1(SC)

Recently hon’ ble Supreme Court hasddlivered
judgement in above case and held that:

a)

b)

For sustaining thelevy of tax on the goods
deemed to have been sold in execution of
aworkscontacts, three conditionsmust be
fulfilled:

v" There must be aworks contracts

v The goodsshould have been involved
in the execution of a works contract
and

v The property in those goods must be
transferred to a third party either as
goodsor in some other form.

The dominant nature test has no
application and the traditional decisions
which have held that the substance of the
contract must be seen have lost their
significance wheretransactionsare of the
naturecontemplatedin article 366(29A).

Even if the dominant intention of the
contract is not to transfer the property in
goodsandrather it isrendering of service
or the ultimate transaction if transfer of
immovable property, then also it is open
to the states to levy sales tax on the
materials used in such contract if such
contract otherwise haselements of works
contracts.

Activity of construction undertaken by the
developer would be works contract only
from the state the devel oper entersinto a
contract with theflat purchaser. The value
addition made tothe goodstransferred after
the agreement isenteredinto withthe flat
purchaser can only be made chargeable to
tax by the State Government.

8.

VAT Demystified

Provisonsunder Gujarat VAT Act.

>

f)

(b)

Sec 2(10)” dealer”: means any person
who, for the purpose of or consequential
to hisengagement inor, inconnection with
or incidental to or in the course of his
busi nessbuys, sells, manufactures, makes
supplies or distributes goods, directly or
otherwise, whether for cash or deferred
payment, or for commiss on, remuneration
or otherwise and includes,-

any person who transfers property in
goods (whether as goods or in some
other form) involved in the execution of
wor ks contr act;

Section 2(13) “goods’: means all kinds
of movable property (other than
newspapers, actionable claims, electricity,
stocks and shares and securities) and
includeslivestocks, all materials, articles
and commodities and every kind of
property (whether asgoods or in some
other form) involved in the execution of
works contract, all intangible
commodities and growing crops, grass,
standing timber or things attached to or
forming part of theland, whichare agreed
to be severed before sales or under the
contract of sale;

Section 2(23) “sale”:means a sale of
goods made within the State for cash or
deferred payment or other valuable
cons deration and includes,-

transfer of property in goods (whether as
goods or in some other form) involved in
execution of aworks contract,

Section 2(24) " sale Price’ :means the
amount of valuable consideration paid or
payable to a dealer or received or
receivableby adedler.......... andincludes,-
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(b) in relation to the transfer of property in
goods (whether asgoodsor in some other
form) involvedin the execution of aworks
contract, such amount asisarrived at by
deducting from the amount of valuable
consideration paid or payable to a person
for the execution of such works contract,
the amount representing labour chargesfor
such execution;

» Section 2(30) “taxable turnover”:
meanstheturnover of all salesor purchases
of adealer during the prescribed period in
any year, which remains after deducting
therefrom,-

(c) incase of turnover of salesin relation to
works contract, the charges towards
labour, service and other like charges, and
subject to such conditions as may be
prescribed:

Provided that in the cases where the
amount of chargestowardslabour, service
and other like chargesin such contract are
not ascertainable from the terms and
conditions of the contract, the amount of
such charges shall be calculated in such
manner as may be prescribed;

14A.Composition of tax on wor ks contract.r.w.
Rule 28(8).

(1) Notwithstanding anything contained in
thisAct, the Commissioner may, in such
circumstances and subject to such
conditions as may be prescribed, permit
every dealer referred to in sub-clause (f)
of clause (10) of section 2 to pay at his
optioninlieuof theamount of tax leviable
from him under thisAct in respect of any
period, a lump sum tax by way of

composition at such rate as may be fixed
by the State Government by notification
inthe Official Gazette having regard to the
incidence of tax on thenature of the goods
involved in the execution of thetotal value
of the works contract.

(2) Theprovisionsof sub-sections(3) and (4)
of section 14 shall apply mutatismutandis
to a dealer who is permitted under sub-
section (1) to pay lump sumtax by way of
composdtion.

(3) Where any dealer has opted for
composition of tax under the earlier law
and commenced the work in pursuance of
any specified works contract prior to the
appointed day and such work is not
compl eted before the appointed day, such
dealer shall pay the tax for the remaining
work in accordance with the provisions of
thisAct.

Sub-sections (3) and (4) of section 14

(3) A dealer who is permitted under sub-
section (1) to pay lump sum tax

(&) shall not be entitled to claim tax credit
in respect of tax paid by him on his
purchases,

(b) shall not charge any tax under thisAct
in his sales bill or sales invoice in
respect of the salesonwhich lump sum
tax ispayable; and

(c) shall notissue tax invoice toany dea er
who has purchased the goods from
him.

(4) A dealer who is permitted under sub-
section (1) to, pay lump sum tax shall be
liableto pay purchase[ tax |eviable under
sub section (1)(3)(4)and(6)of section 9]
in addition to the lump sum tax under this
section.( On the pur chaseseffected from
unregister dealer)
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Rule 18AA: Deduction of charges towards
labour, service, etc.

(1) The value of the goods at the time of the
transfer of property in the goods (whether as
goods or in some other form) involved in the
execution of a works contract shall be
determined by deducting theamountspaid by
way of price for sub-contract made with a
registered dealer, if any, pertaining tothe said
works contract.

(2) Aregistered dealer who claimsany deduction
referred to in sub-clause (c) of clause (30) of
section 2, shall -

(@ maintaintrue and correct recordsfor such
deductions;

(b) prove to the satisfaction of the
Commisd oner that hehasactually paid the
amountintheyear inwhich heclaimssuch
deduction; and

(c) furnish true and correct evidences for
claiming such deductions at the time of
assessment or when askedto furnishin any
proceedings.

Provided that where the amount of charges
towardslabour, serviceand other like charges
are not ascertainable or the accounts
maintained by the contractor are not
sufficiently clear or intelligible, a lump sum
deduction shall be admissible in accordance
with the percentage mentioned in the Table
below, and the sale price of the goods at the
time of the transfer of property shall be
determined accordingly.

TABLE
Sr. Description of Works Percentage of
No. Contract deduction
1. Condtruction, improvement  Thirty per

or repair of any building, cent.
road, bridge, dam, canal or
other immovabl e property.

VAT Demystified
Rule 28(8) (vi-a)

(1) the deaer shall not use the goods in the
execution of works contracts covered under
the permission to pay lump sum tax, if such
goods are

(i) purchasedinthecourseof inter-Statetrade
or commerce or imported from outside the
territory of India, or

(i) received from hisbranch situated outside
the State or from his consigning agent
outside the State ;

(2) if such dealer uses any taxable goods in the
execution of workscontract covered under the
permission to pay lump sum tax, such goods
ought to have borne thetax payable under the
Act;

(3) ifsuchdealer hasalready claimed thetax credit
for the goods held in the stock on the date of
effect of permisson and such goodsare going
to be used in the works contract for which
permission to pay lump sumtax is sought for,
he shall reverse such tax credit; and

(4) if the permission to pay lump sum tax is
granted under clause (bb), the deal er shall not
dispatch the goods to his branch situated
outside the State or to his consigning agent
outsidethe Sate:

Conclusion

In short, as per Gujarat VAT Law, on works
contractsthedealer isliableto pay either at normal
rate u/s 7 i.e on deemed sale value of goods with
reference to rule 18AA or liable to pay under
composition scheme u/s 14A of Gujarat VAT Act.

ooad
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Statute Updates
[1T I'mportant Judgments:

[1] M/s. Gunjan Times v/s. State of Gujarat
(Second Appeal Nos. 128 & 129 of 2014
dated 22.04.2014]

|ssue:

Thebusiness under Proprietorship tranderred
to a Pvt. Ltd. Co. Under the circumstances,
whether new registrationisto be taken or only
changes are to be made?

Facts:

The appellant is a dealer registered under
GVAT Act as well as CST Act and the
appellant has started the business under
Proprietorship of Mr. Gaurish Madan. The
business of the appellant was trading in
watches and goggles. The business is
transferred to a Pvt. Ltd. Company under the
name of M/s. Gunjan Times Pvt. Ltd. Since
there was a change in the ownership of the
business, in view of the provisions contained
in section 26(1)(a) of the Vat Act, Company
has made application by making any
amendment in the registration certificate.
However, the Ld. Commercial Tax Officer has
rejected the said application of making
amendment in thecertificate of registration by
invokingthe provid onscontained in sec, 26(6)
and sec. 15(2) of the Vat Act, observing that a
Pvt. Ltd. Company being a legal entity and
therefore amendments in the certificate of
registration cannot be granted. Under the
circumstances, the appellant has filed the
appeal before the Hon. Tribunal

Order:

The Hon. Tribunal after discussing the entire
facts and circumstances of the case, ordered

that the authoritiesrefusing togrant amendment
in the registration certificate are not just and
proper and madeit clear that as and when such
registration isregored, the anendment sought
to be made by theappellant inthe registration
certificate isrequired to be granted.

The important paragraphs are reproduced
hereunder for the benefit of the readers.

The Hon. Tribunal has considered rival
submissionsand thefactsof the case. The Hon.
Tribunal has also gone through the relevant
statutory provisions relied upon by both the
parties. Thereisno digpute about thefact that
theappellant hasmade an application seeking
amendment in the registration certificate for
invoking provisions contained in Section
26(1)(a) and (d) of theVat Act. Section 26(1)(a)
says that where a registered dealer transfers
his business, in whole or in part, or transfer
his place of business, by sale, lease, leave or
license, hire or any other manner whatsoever,
or otherwise disposes of his business or any
part thereof or effects or comes to know of
any other change in the ownership of the
businessor asper the clause (d) of section 26(1)
where the registered dealer enters into
partnership or other association in regard to
his business or effects any changes in the
ownership of the business, he shall within the
precri bed timeinform the prescribed authority
accordingly of the change in the constitution
or asthe case may be, dissolution of the firm.
Based on these provisionsof the Vat Act, the
appellant has made an application within the
prescribed period of 30 days to the learned
Commercial Tax Officer for change in
registration certificate as admittedly the
appellant was originally carrying on the
business under the proprietorship of M/s.
Gaurish Shashi Madan andfrom 1% April 2013

@ Ahmedabad Chartered Accountants Jour nal

July, 2014 243



the said business was transferred to the Pvt.
Ltd. Company, namely Gunjan TimesPvt. Ltd.
Inthecompany, the Proprietor of the appel lant
firm is also one of the directors as well as
vendors. Thus, the action of the appellant
satisfies the first condition namely, the
appellant hastransferred hisbusinessand asa
result thereof there was a change in the
ownership of business. The appellant hasalso
satisfied the condition laid down in section
26(1)(d) of the Act asthe appellant has entered
into an agreement to form private limited
company in relation to his business and
effected change inthe ownership of business.
Thus, the appellant has rightly made an
application for amendment inthe registration
certificates. Even Rule8 of the Vat Rulesdeals
with amendment in certificateof registration.
It saysthat whenthe registered deal er changes
the place of businesswhich issituated within
the jurisdiction of hisregistering authority or
an of the contingency or event mentioned in
clause (@) to (d) of section 26(1) of the Act,
such dealer shall give intimation of such
changein writing within 30 days from the date
of change to the registering authority. The
appellant has, therefore, rightly made an
application to the Commercial Tax Officer
informing about the changes and requesting
him togrant theamendment inthe registration
certificate. Sub Rule (2) of Rule 8 makes it
obligatory on the part of the learned
Commercial Tax Officer to make necessary
amendment in the certifi cate of regi gration and

to return the certificate of registration to
the deder within 30 days from the date
of receipt of the application. Instead
of doing that the learned Commercial
Tax Officer has rejected the said
application under mis-conception of
facts and law.

As amatter of fact, provisons contained in
section 21(7) of (7A) arenot applicableat all.
Theappellant hasnot applied for cancellation
of registration as neither the appellant has

(2]

VAT - Recent Judgements and Updates

discontinued his business or absolutely
transferred the said business to the Pvt. Ltd.
Company. He has kept his interest in the
business so transferred to the Pvt. Ltd.
Company asheisone of the directorsand also
stake holders. Provisions of Section 21(7A)
are also not applicable asssmply because the
registered office of M/s. Gunjan Times Pvt.
Ltd. issituated in the State of Maharashtra, it
does not mean that the businesstransferred to
the said company would not be carried out in
the State of Gujarat where the appellant was
carrying on business under proprietorship of
Gaurish Shashi Madan. Even otherwise, it is
not open for the registering authority to cancel
the registration of the appellant as section
27(1)(b) of the Act makes it very clear that
whereinthecase of transfer of whole business
by a dealer, the transferor already hold
certificate of registration under this Act, the
Commissioner may cancel the certificate of
registration of such dealer or thetransferor as
the case may be, from such date as may be
specified by him. Admittedly, in the present
case, even if it is admitted that the appellant
has transferred hisbusiness to Gunjan Times
Pvt. Ltd. itisnobody’scase that Gunjan Times
Pvt. Ltd. is already holding certificate of
registration under thisAct. In thisview of the
matter, it isnot just and proper to refuse the
amendment sought by the appellant in the
registration certificate.

M/s. Star Bakery v/s. State of Gujarat
(Appeal No. 928 to 931 of 2011 dated
21.4.2014)

| ssue:

The dealer ishaving the permission of paying
Lump Sum Tax. Whether he has to pay the
tax of the sale of tax free goods or not?

Facts:

The appellant is running a bakery and
manufacturing Breads, Pastry Cakesetc. The
sale of breadsistax free u/s. 5 of the Vat Act.
Pastry and cakes etc. are taxable u/s. 7 of the
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Vat Act. The appellant has opted Lump Sum
Payment of Tax under the scheme provided u/
S. 14 of the Vat Act. The appellant is paying
lump sum tax at 2% notified by the bakery
activity andis not paying lump sum tax onthe
turnover of sale of breads covered u/s. 5 of the
Vat Act. The A. O. while finalizing the
provisional asst. order has imposed the lump
sumtax onthetax freesalesagainst whichthe
appellant haspreferred thefirst appeal and on
the dismissa of first appeal, the appellant has
preferred a second appeal before the Hon.
Tribunal.

The Hon. Tribunal has dismissed the appeal
filed by the appd lant and the orderspassed by
the authority below are confirmedi.e. the tax
isto be paid on thesale of tax freegoods under
the provision of payment of lump sum tax
scheme and also levied the interest but no
penalty wasimposed.

Theimportant paragraphsof thejudgment are
reproduced hereunder for the benefit of the
readers.

The Ld. S.T.P. of the appellant further
submitted that since theappe lant had not paid
thelump sumtax ontax freesales onthe bona
fide undergandingof law that itisnot liableto
tax on the sales covered under section 5, the
Ld. Assessing Officer has no jurisdiction to
assesstheappel lant provis onaly under section
32 of theAct. It isnot acase of concealment
or evasion of tax. Therefore, the provisional
assessment order passed by the Assessing
Officer issacking thejurisdiction and henceit
is required to be quashed and set aside. He
has, therefore, submitted that this Tribunal
should hold that the appellant’s holding
permission under section 14 of thevat Act are
not required to pay tax on the tax free goods.
ThisTribuna should further hold that the deal er
holding lump sum permissionhasto pay lump
sumtax @ 2% modified by notificationissued
on the turnover of sales liable to tax under
section 7 of theVat Act. This Tribunal should
also hold that the words* turnover of sales’ of
the notification should be understood as

“turnover of sales’ liableto tax under section
7 of the Act in order to meet with the ambit
and scope of section 14 of the Vat Act.

TheLd. Government Representative appearing
for the respondents in all these appeals has
relied on the orders passed by the authorities
bel ow and submitted that the A ssesd ng Officer
hasrightly levied lump sum tax on salesof tax
free goodsvi z. breads He hasfurther submitted
that the appellants once having opted to pay
lump sum tax under section 14 of the Act is
not entitled to contend before the Tribunal to
pay such lump sum tax only on the taxable
goodsasthe appellantsare liable to pay such
lump sum tax on total turnover of sales. He
hasfurther submitted that section 14 of the Act
hasto be read as a whole along with proviso
to subsection (1) of section 14 and all itssub
clauses.

It is also important to note here that the
appellantsareenjoying the benefit of lump sum
tax on turnover of their sales, by virtue of the
provision contained in section 14(1)(a) of the
Act. Section 14(1)(a) of the Act, no doubt,
refersto the payment of lump sum taxinlieu
of the amount of tax payable under section 7
of thisAct and section 7 refersto the levy of
tax on theturnover of sales of goods specified
in Schedule |l or Schedulelll.

However before invoking the provisions of
section 14(1)(a) of theAct, one cannot ignore
the proviso with its sub-clauses and as
discussed abovethe proviso, Soecificaly sates
that, the Commissioner shall not grant
permission to pay lump sum tax under sub-
section (1) of section 14 of the Act toadealer
whoisengagedin theprevious year or engaged
inthe activity of the manufacture, other than
such activity asthe State Government may, by
an order in writing specify. Since State
Government has already specified in writing
whil eissuing their natification, the access bility
of the turnover of sales are governed by the
said notification and the appellantsare liable
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to pay lump sum tax @ 2% on the total
turnover of tax whether taxable or tax free.

Inview of the factsand the provisionsof law,
The Hon. Tribunal does not find much
substance in thevarious submissionsmade on
behalf of theappellant insupport of their claim
in these appeals. The Hon. Tribunal isalso of
theview that the authoritiesrelied upon by the
Learned Counsel appearing for the appellant
insupport of their claimsare not applicable to
the factsof the case. The Hon. Tribunal does
not find that the notification issued under
section 14(1) (a)(vi) of the Act or its
interpretation made by usis contrary to the
provisions contained in section 5 or section 7
of theAct.

VAT - Recent Judgements and Updates

The Hon. Tribunal, however, makes it clear
that the issue involved in all these appealsis
pure and smple legal issue and everything
depends upon the legal interpretation of the
statutory provisions contained in the Act and
on the basis of these provisions if the
appellants have formed one particular belief
andfiled their returnsor took aparti cular stand,
it cannot be said that they have committed any
default, hence, the penalty levied by the
Assessing Officer in Second Appeal No. 1068/
2012filed by M/s Bismillah Bakery deserves
to be del eted.

ooad

contd. from page 237

profit could not be charged to servicetax. Tribunal
held, that the appellant rendered services to the
shipping lines and was liable to pay service tax
under the category of businessauxiliary services.

Held

Inview of judgment inL eaap International (P) Ltd.
v. CST [2013] 40 STT 340/35 taxmann.com 14
(Mad.) where pre-deposit ordered was much less
than demand within period of limitation, assessee
wasentitled tordief inthiscase. Moreover, assessee
has an arguable case in appeal pending before
Tribunal. Hence, requirement of pre-deposit was
halved.

State Trading Corpn. of India Ltd. v.

Commissioner of Service Tax, Mumbai[
16 2014 ] 43 taxmann.com 165 (Mumbai -

CESTAT) CESTAT, Mumbai Bench

In case of high-sea sales transactions, margin
earned by seller, which forms part of customs
value for charge of customs duty in hands of
buyer, cannot be charged to service tax under
BusinessAuxiliary Services.

Facts

Assessee, engaged in trading/import/export of
various commodities, used to : (a) place import

Service Tax - Recent Judgements

orderson behalf of varioustradersmerchants; (b)
purchase said goodson own account; and (c) when
goodsarriveinIndia, sell these goodsto customers
on High Seas Sal e basi s adding a mark-up ranging
from 1 per cent to 1.5 per cent of value of goods.
Import formalities were being complied with by
customers and they were paying customs duty on
their purchase pri ce (inclusve of assessee’smargin).
Department argued that assessee was rendering
services of import and export to customers, and
therefore, margin of 1 per cent to 1.5 per cent was
liable to servicetax.

Held

It was evident from import documents as well as
invoi cesthat transaction wasone of trading or sale.
As per Board's circular dated 11-5-2004, in case
of High Seas Sales transaction, customs duty was
tobe discharged on valueinclusive of trade margin
and same had actually been subjected to customs
duty. Therefore, mark-up/margin part of customs
value cannot betaken out and subjected to Service
Tax under guise of Business Auxiliary Services.

ooad
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Academic Refresher:
Under standing the Value,

Business Valuation and its fundamentals- |1
Approaches to Valuation

Inlast article wereferred fundamentalsof val uation
like definition of value, importance of purpose
calling the need of valuation, deciding on the
valuation date, premise of valuationand standards
of valuation. Oncethese fundamental sof valuation
are decided, the next is choosing the appropriate
technique/s of value estimation based on the
selected approach/es.

Approaches to Valuation

In broadest possible terms, there are three
approachestoval ue any asset, businessor bus ness
intereq:

1. Theasset approach
2. Theincome approach
3. The market approach (Relative valuation

approach)
Option Pricing (Real Option)

One other approach called, Option Pricing or
contingent claim method is emerging as a better
contender to value assets that have option like
characterigtics.

There are some assets that cannot be valued with
conventional valuation models becausetheir value
builds up almost entirely from their option
characteristics. For example, abiotechnology firm
with a single promising patent for cancer drug
wending itsway through the approval processcan
not be easily valued using discount cash flow or
relative valuationmodelsorjus cond deringitsassets
strength. Real option technique is also used when
we want to consider the option to delay making
investment decisions or option to expand the
business or to value a patent or an undevel oped

natural resource reserveas an option. Thevalue of
an option is determined by six variables — the
current value of the underlying asset, the variance
in this value, strike price, life of option, the risk
freeinterest rate and the expected dividends returns
on the assets.

There are two types of real options:
» Growth options
* FHexibility options.

Growth options give afirm the ability to increase
itsfuture busi ness. Examplesincluderesearch and
deve opment, patent or brand devel opment, mergers
and acquidtions, leasing or developing land, or most
pertinent launching atechnology initiative.

Flexibility options, ontheother hand, giveacompany
the ability to change its plans in the future.
Management can choose the option to del ay, expand,
contract, switch uses outsource or abandon proj ects.

Onecritical difference betweentraditional income
approachand real optionsisthe effect of uncertainty
(or risk) on value. Uncertainty typically is
cong dered bad for theval uation of traditional cash
flows. In contrast, uncertainty increases the value
of real options.

Rule of thumb

International glossary of businessvaluation terms
define “Rule of thumb” as “a mathematical
formula developed from the relationship between
price and certain variable based on experience,
observation, hearsay or a combination of these;
usually indugtry specific” .

Rules of thumb are ssimple pricing techniquesthat
aretypically used to approximate the market value
of abusiness. Rulesof thumbtypically comeinthe
form of apercentage of revenuesor amultipleof a
level of earnings. For example, arule of thumb for
pricing aauto manufacturer may be 40% of annual
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revenues plus inventory or two times seller's
discretionary earnings (pre-tax net income +
depreciation + interest + salary for one owner/
operator a themarket rate of compensation). It may
be amultiple of specific measure of abusinesslike
priceper seat in caseof call center businessor price
per room for hotel business or price per student for
private coaching classes or price per Bed for
nursng-home operators, or price per subscriber for
cabletelevigon business.

Rules of thumb fail to consider the specific
characteristics of a company as compared to the
industry or other smilar companies. In addition,
rulesof thumb do not reflect changesin economic,
industry, or competitive factorsover time. None of
the rules provide sufficient information to assess
the uniquenessof thebusiness, suchas management
depth, customer relationships, industry trends,
reputation, location, competition, capital structure
and other information unique to the business. It is
also a question for an appraiser to decide whether
to use atrailing or historical dataor current years
data or estimated figures(forecasted or leading) to
apply with the chosen rule of thumb.

Widely-accepted business appraisal theory and
practi ce does not i nclude specific methodol ogy for
rules of thumb in developing a value estimate, as
thereistypically noempirical evidencerelating to
how the rules were derived or if, in fact, the rules
arereflective of transactionsinthe market. Assuch,
business appraisers do not use rules of thumb in
determining anindicationof value. However, rules
of thumb can be useful in testing the value
conclusion arrived through the apprai ser’s sel ected
approaches and methods. Such sanity checksarea
way for business appraisers to test the
reasonableness of their value conclusion. “Be
careful, thumbs comeinmany sizesand shapes!”

So, we can conclude that although rulesof thumb
may provide insght on thevalue of abusiness, itis
usually better to use them for reasonabl enesstests
of thevalue conclusion.

Impor tant infor mation to consider while
selecting the appr oach/esfor valuation

Rule of thumb being useful to test the

reasonabl eness of value and Option pricing being
atechnique useful for particular casesandto value
specificassetsor busnessonly, normally apprai sers
concentratesmore onthree bas c approacheswhich
are themost popular and applicablewhile valuing
abusiness. So, let us get back to the most widely
used approachesto val uation viz. Asset Approach,
Income Approach, and Relative Valuation
Approach.

The leading business valuation associations, the
Americansociety of Appraisers(ASA), the Ingtitute
of Business Appraisers (IBA) and the National
Association of Certified Valuation Analysts
(NACVA) and now, the draft rules under the
CompaniesAct, 2013, al have recognized the above
threeas maj or approachesto bus nessval uation.

There are numerous methods within each of these
approachesthat the appraiser or valuer may cond der
in performing valuation. For example, under the asset
approach, theappraiser often need to choose between
either valuingjug tangibleassetsor vauing tangible
and intangible assets on stand-alone basis or all
intangi bl eassetsasa coll ectivegroup. Intheincome
approach, the appraiser can use a discounted cash
flow method or acapitalization of earningsmethod.
Againthese can be applied tovalue theentirebusness
or only equity value. In the market approach, the
appraiser can use guideline company multiples or
multiples derived from near pag transactions, may
be of public or/and private bus ness concern. Some
methods focuses usage of higorical performance,
some give some other weight to expected
performance in near future while some relies on
current data and market happenings. Therefore,
many times, appraiser determines final value by
applying average/weighted average / mean /
geometric mean on values derived by one or more
methods relevant for the purpose of valuation.

All three approaches should be consideredin each
va uation. However, itisnot commonto useall three
approachesineach valuation.

Which approach should be used ?

Now, the essential question iswhich approachisto
consider for valuing abusiness?
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The appraiser faced with the task of valuing a
busnessor itsequity hasto chooseamong different
approaches—Asset Valuation, EarningsVal uation,
and Relative Val uation and within each approach,
he must also choose among different models.
Reliant on the purpose of the valuation, thetask of
choosi ng appropriate val uation techniqueswill be
driven by the characteristics of business being
val ued —Asset involvement and itsdipositions, the
level of earnings, growth potential, the sources of
earnings growth, the stability of leverage and
dividend policy. Matching the valuation model to
the businessbeing valued isasimportant a part of
valuation asunderstanding the model sand having
the right inputs. It islike a kitchen that has many
chefs with multifarious stuff on platform but no
recipes. A business appraisal isin fact an opinion
of the individual appraiser, and the appraiser has
significant flexibility in formulating hisopinion.

Rule 17 of Draft Rulesformulated for Chapter
XVII Section 247 of the Companies Act 2013,
lay down several pointsneedto beconsidered while
deciding the appropriate technique to proceed on
va uation assignment:

a Nature of the business and the history of the
enterprise fromitsinception;

b) Economic outlook in general and outlook of
thegpecific indugry in particular;

c) Book value of the stock and the financial
condition of the business,

d) Earning capacity of the company;
€) Dividend paying capacity of the company;
f)  Goodwill or otherintangible value;

g) Saesof thestock and the size of the block of
stock to be valued;

h) Market prices of stock of corporationsengaged
inthesame or asimilar line of business,

i)  Contingent liabilitiesor subgantial legal issues,
withinIndiaor abroad, impacting the busi ness;

j)  Nature of ingrument proposed to beissued, and

nature of transaction contemplated by the
parties.

Business Valuation

Inter national Private Equity and Ventur e Capital
Valuation (IPEV) Guidelines (Oct. 2006) saysthat

“ Thevaluer will select the val uation methodol ogy
that isthe mog appropriate and consequently make
val uation adj ustmentson thebad sof their informed
and experienced judgment. This will include
consderation of factssuch as:

- relative applicability of the methodol ogiesused
given the nature of industry and current market
conditions

- quality and reliability of the data used in each
methodol ogy

- comparability of enterprise or transaction data
- the stage of development of the enterprise; and

- any additional considerations unique to the
subject enterprise” .

So, IPEV also emphasis to consider the basic
characterigicsof al thethreeapproaches. However
it gives more weight age to use market based
approach for deciding the fair investment value. It
narratesthat:

“In assessing whether a methodology is
appropriate, the valuer should be biased towards
those methodol ogiesthat draw heavily on market-
based measures of risk and return. Fair value
estimatesbased entirely on observable market data
will be of great reliability that those based on
assumptions.

Methodol ogies utilizng discounted cash flows and
industry benchmarks should rarely be used in
isolation of the market-based measures and then
only with extreme caution. These methodol ogies
may be useful asa cross-check of val ues estimated
using the market-based methodol ogies”

“......Duetohighlevel of subjectivityin selecting
inputs for this technique, DCF based valuations
are useful asa crosscheck of values estimated under
market based methodologies and should only be
used in isolation of other methodologies under
extreme caution”

IPEV indicatesthe usage of DCF for the businesses
with absence of significant revenues, profits or
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positive cash flows, however with the caution about
the inherent disadvantage of high level of
subjectivity involved in the method.

For FAS 157, FASB (Financial Accounting
Standar d Boar d) clarifiesthat,

“ consistent with existing valuation practice,
valuation techniques that are appropriate in the
circumstances and for which sufficient data are
availableshould beused to measurefair value. This
Satement does not specify the val uation technique
that should be used in any particular circumstances.
Determining the appropriateness of valuation
techniquesinthe circunmstancesrequires judgment.”’
The statement providesfor using single technique
or multiple techniques, subject that, the results of
those techniques evaluated and weighted, as
gppropriate, in determining fair va ue. The valuation
techniques may differ, depending on the asset or
liability and the availability of data. However, in
all cases, the objective is to use the valuation
technique (or combination of val uation techniques)
that is appropriate in the circumstances and for
whichthere aresufficient data.

IPEV (International Private Equity and
Venture) valuation Board while commenting on
the IASB’s discussion paper “Fair value
measurements” published in November 2006
expressesitsapprehens on that

*Having asingle source of guidancefor all fair value
measurements in IFRS's would probably reduce
conmplexity and improve consistency in measuring
fair value. However, in order to achieveitsobj ective,
sucha document should not aimat bei ng exhaustive
initsguidanceinorder not to create more confusion
for accounts preparers, usersand auditors.
Consequently, the document should adopt a
congi stent theoretical approach and should not try
to solveissuesthat are specific to certain markets,
assets or asset classes and then apply those
solutionstoall other Stuations. The IPEV valuation
Board fearsthat doing sowill create principlesand
guidelines that are too theoretical and difficult to
apply to specific situations”

So, the valuation guidelines should not aim to be
exhaugtive and it must not restrict the analyst’s
wisdom toapply in specific circumstance.

As read from the Para 13 of CCI guidelines
(1990), “ Theguidelinesareintended toprovidethe
basic framework for valuation and tominimize the
element of subjective consideration. While they
shouldbe appliedfairly andcondgently inall cases,
they should not be regarded as eliminating the
exercise of discretion and judgment neededto arrive
at afair and equitable valuation.

The values that we obtain from the different
approaches described above can be very different
and deciding which one touse can beacritical step.
Thisjudgment, however, will depend upon several
factors some of which relate to the busness being
valued but many of whichrelatetous asthe appraiser.

For FAS 157, FASB (Financial Accounting
Standar d Boar d) clarifiesthat,

“ consistent with existing valuation practice,
valuation techniques that are appropriate in the
circumstances and for which sufficient data are
availableshould beused to measurefair value. This
Satement does not specify the val uation technique
that should be used in any particular circumstances.
Determining the appropriateness of valuation
techniquesinthe circunmstancesrequires judgment.’

The fair value hierarchy under FAS 157 also,
focuses onthe inputs, not the val uation techniques,
thereby requiring judgment of appraiser in the
selection and application of val uation techniques.
It specifically requiresthat thevaluationtechniques
used to measurefair val ue should maximizethe use
of observable inputs and minimize the use of
unobservable inputs.

Valuation is relative to purpose. Therefore, the
calculated vaue of abusinesswill vary depending
on how it’sintended to be used, and the differences
can be substantial. The value established for tax
purposes or for investment is not the same value
established for divestiture.

The values that we obtain from the different
approaches described above can be very different
and deciding which one touse can beacritical step.
Thisjudgment, however, will depend upon several
factors, some of which relateto the businessbeing
valued but many of which reliant to us, as an
appraise.
00o0d
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(A) MCA UPDATES:

1. Certification of E-forms/ non e-forms under
the Companies Act, 2013 by the Practicing
Professionals:

2. One time opportunity for extension of Period
of Reservation of Name:

Many stakeholders had reserved names for
the purpose of Company incorporation with
60 days prescribed validity expiring during
the above mentioned period but they could
not avail of the 60 days prescribed period
for using the name to complete the
corresponding incorporation requirements
due to the non-availability of services on
the MCA21 portal to stakeholders from 1
April, 2014 to 28" April, 2014, hence, the
MCA has extended the validity of
reservation up to 31st May, 2014, of al such
names with due date of expiry between 1%
April, 2014 to 28th April, 2014.

[General Circular-11/2014 dated 12" May, 2014]

3. Applicability of PAN requirement for Foreign
Nationals.

The Ministry has clarified that where any
instance of filing of documents, application
or return or petition etc. containing false or
misleading information or omission of
material fact or incomplete information is
observed, the Regional Director or the
Registrar, shall conduct a quick inquiry
against the professionals who certified the
form and signatory thereof including an
officer in default who appears prima facie
responsible for submitting false or
misleading or incorrect information pursuant
to requirement of the prescribed Rules; 15
days notice may be given for the purpose.

The Regional Director or the Registrar will
submit his/her report in respect of the
inquiry initiated, irrespective of the outcome,
to the E -Governance cell of the Ministry
within 15 days of the expiry of period given
for submission of an explanation with
recommendation in initiating action u/s 447
and 448 of the Companies Act, 2013
wherever applicable and also regarding
referral of the matter to the concerned
professional Institute for initiating
disciplinary proceedings.

The E-Gov cell of the Ministry shall process
each case so referred and issue necessary
instructions to the Regional Director/
Registrar of Companies for initiating action
u/s 448 and 449 of the Act wherever prima
facie cases have been made out. The E-Gov
cell will thereafter refer such cases to the

To remove the difficulties being faced by
Foreign Nationals while filing Incorporation
form (INC-7) due to mandatory requirement
of submission of PAN details of intending
Directors at the time of filing the application
for incorporation, the MCA has clarified that
PAN details are mandatory only for those
foreign nationals who are required to
possess “PAN” in terms of provisions of the
Income Tax Act, 1961 on the date of
application for incorporation.

Where the intending Director who is a
Foreign National is not required to
compulsorily possess PAN, it will be
sufficient for such a person to furnish his/
her passport number, alongwith undertaking
stating that provisions of mandatory
applicability of PAN are not applicable to
the person concerned.

concerned Institute for conducting _
d|sc|p||na|'y proceedings aga] nst the errant [General Circular-12/2014 dated 22 May, 2014]

member as well as debar the concerned 4. Extension of validity period for names

professional from filing any document on reserved as on 31st March, 2014.

the MCA portal in future. In continuation of the General Circular No.
[General Circular-10/2014 dated 07*" May, 2014] 11/2014 dated 12/05/2014, approva of the

@ Ahmedabad Chartered Accountants Journal | July, 2014 251



Competent Authority is hereby conveyed to
extend continuity of all reserved names as
on 31% March 2014 for another fifteen days
period from the date of issue of this circular.

[General Circular-13/2014 dated 23/05/2014]

5. Clarifications on Rules prescribed under the
Companies Act, 2013 — Matters relating to
appointment and qualifications of directors
and Independent Directors. :

(i) Section 149(6)(c): “pecuniary interest in
certain transactions” :—

The MCA has clariied that in view of the
provisions of section 188 which take away
transactions in the ordinary course of business
at arm’s length price from the purview of
related party transactions, an ‘ID’ will not be
said to have ‘pecuniary relationship’ under
section 149(6)(c) in such cases.

It is also clarified that ‘pecuniary
relationship’ provided in section 149(6)(c)
of the Act does not include receipt of
remuneration, from one or more companies,
by way of fee provided under sub—section
(5) of section 197, reimbursement of
expenses for participation in the Board and
other meetings and proGt related
commission approved by the members, in
accordance with the provisions of the Act.

(ii)Section 149: Appointment of ‘IDs’:

Explanation to section 149(1l) clearly
provides that any tenure of an ‘ID’ on the
date of commencement of the Act shall not
be counted for his appointment/ holding
office of director under the Act. In view of
the transitional period of one year provided
under section 149(5), it is hereby clarified
that it would be necessary that if it is intended
to appoint existing ‘IDs under the new Act,
such appointment shall be made expressly
under section 149 (10)/ (11) read with
Schedule IV of the Act within one year from
13th April, 2014, subject to compliance with
eligibility and other prescribed conditions.
(iii) Section 149(10)/(11) — Appointment of ‘IDS’
for less than 5 years:-
The MCA has clarified that section 149(10)
of the Act provides for a term of “up to five
consecutive years” for an ‘ID’. As such while
appointment of an ‘ID’ for aterm of less than

6.

7.

Corporate L aw Update

five years would be permissible, appointment
for any term (whether for five years or less)
is to be treated as a one term under section
149(10) of the Act. Further, under section 149
(11) of the Act, no person can hold office of
‘ID’ for more than ‘two consecutive terms'.
Such a person shal have to demit office after
two consecutive terms even if the total
number of years of his appointment in such
two consecutive terms is less than 10 years.

In such a case the person completing
‘consecutive terms of less than ten years’
shall be eligible for appointment only after
the expiry of the requisite cooling—off
period of three years.

(iv) Appointment of ‘IDs’ through letter of

appointment:—

The MCA has clarified that in view of the
specific provisions of Schedule 1V,
appointment of ‘IDs’ under the new Act
would need to be formalized through a letter
of appointment even in case of appointment
of existing ‘IDs' .

[General Cir cular-14/2014 dated 09/06/2014]

Clarification regarding maintaining register
in new format [sub-section (9) of section 186]:

The Ministry has clarified that registers
maintained by companies for loans/
guarantee/security/making acquisition
pursuant to sub-section (5) of Section 372A
of Companies Act,1956 may continue as
per requirements under these provisions and
the new format prescribed vide Form MBP-
2 shall be used for particulars entered in
such registers on and from 01/04/2014.

[General Circular-15/2014 dated 09/06/2014]

Applicability of PAN requirement for Foreign
Nationals :

In continuation of the General Circular No.
12/2014 dated 22.05.2014 regards the
above subject, the MCA has clarified that
the provisions of the said Circular are
applicable to a Foreign National who is a
subscriber / promoter at the time of
incorporation of the Company.

In case, the said subscriber/promoter does
not possess Permanent Account Number
(PAN), he / she shall furnish a declaration
in the prescribed proforma, as an attachment
to the Incorporation Form (INC-7).
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MCA has further clarified that, in case of a @)
Resident Director of the proposed company
he/ she shall be required to submit PAN
details at the time of incorporation.

[General Cir cular-16/2014 dated 10/06/2014]
8. Filling of MGT-10:

In continuation of General Circular No. 06/
2014 dated 29.03.2014 and 09/2014 dated
25.04.2014, MCA has clarified that
stakehol ders are required to fill Form MGT-
10 physically, get it duly signed/certified by
a professiona and file it along with other
required enclosures as attachments with the
prescribed General E-form No. GNL-2.

This temporary arrangement will continue
till an E-Form for MGT-10 is made available.
Fee applicable for MGT-10 will be as per
the Table of Fees prescribed in Companies
(Registration Offices and Fees) Rules, 2014.

[General Circular-17/2014 dated 11/06/2014]

9. Clarification for filing of Form No. INC-27
for conversion of company from public to
private under the provisions of Companies
Act, 2013:

Share Transfer Forms executed before 1
April, 2014:—

In case of the Share Transfer Forms
executed before 1st April, 2014 as per earlier
Form 7B but which are yet to be accepted /
registered by companies, the MCA has
clarified since the transaction relating to
transfer of shares is a contract between two
or more persons / shareholders, any share
transfer form executed before 15" April,
2014 and submitted to the company
concerned within the period prescribed
under relevant section of the Companies
Act, 1956 needs to be accepted by the
companies for registration of transfers.

In case any such share transfer form,
executed prior to 1% April, 2014, is not
submitted within the prescribed period under
the Companies Act, 1956, the concerned
company may get itself satisfied suitably
with regard to justification of delay in
submission etc.

In case a company decides not to accept the
share transfer form, it shall convey the
reasons for such non-acceptance within time
provided under section 56(4)(c) of the Act.

As the relevant provisions of Companies Act, (ii)Delegation of powers by board under rule
2013 (second proviso to sub-section (1) and 6(2)(a):

sub-section (2) of section 14) have not been
notified, the MCA has clarified that in view
of this, the corresponding provisions of
Companies Act, 1956 (Proviso to sub-section
(1) and sub-section (2A) of Section 31) shall
remain in force till corresponding provisions
of Companies Act, 2013 are notified.

The Central Government has delegated such

The MCA has clarified that the powers of
the Board provided under rule 6(2)(a) of
companies (Share Capital and Debentures)
Rules, 2014 with regard to issue of duplicate
share certilicates can be exercised by a
Committee of Directors, subject to any
regulations imposed by the Board in this
regard.

powers under the Companies Act, 1956 to [General Circular-19/2014 dated 12/06/2014]
the Registrar of Companies (ROCs) vide item 11. Clarification with regard to voting through
No. (c) of the notification number S.O. electronic means:

1538(E) dated the 10th July 2012 and this
delegated power remains in force.

Applications for such conversions,
therefore, have to be filed and disposed as
per the earlier provisions.

[General Circular-18/2014 dated 11/06/2014]

The MCA has noticed that compliance with
procedural requirements, engagement of
Depository Agencies and the need for clarity
on matter like demand for poll/postal ballot
etc will take some more time. Accordingly, it
has decided not to treat the relevant provisions
as mandatory till 31¢ December, 20I4.

10. Clarifications on Rules prescribed under the [General Circular-20/2014 dated 17/06/2014]

Companies Act, 2013 — Matters relating to
share capital and debentures :

ooad
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From Published Accounts
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AS-15 Employee Benefits

Notes forming part of financial statements for
the year ended 31-03-2014

CMC Limited

Empl oyee benefitsinclude provident fund, gratuity
fund, superannuation fund, employee state
insurance scheme, compensated absences and post-
employment medical benefits.

Post—empl oyment benefit plans

Payment to defined contribution retirement benefit
schemesare charged asan expenseasthey fall due.

For defined benefit plans in the form of gratuity
fund and post-employment medical benefits, the
cost of providing benefitsis determined using the
Projected Unit Credit method, with actuarial
valuations being carried out at each Balance Sheet
date. Actuarial gainsand losses are recognised in
the Statement of Profit and Loss in the period in
which they occur. Past service cost is recognised
immediately to the extent that the benefits are
already vested and otherwise is amortised on a
straight-line basisover the average period until the
benefits become vested. The retirement benefit
obligation recognised in the Balance Sheet
represents the present val ue of the defined benefit
obligation as adjustedfor unrecognised pas service
cogt, asreduced by the fair val ue of scheme assets.
Any asset resulting fromthisca culationislimited
to past service cost, plus the present value of
available refunds and reductions in future
contributionsto the schemes.

Short-term empl oyee benefits

The undiscounted amount of short-term employee
benefits expected to be paid in exchange for the
services rendered by employees are recognised
during the year when the employees render the
service. These benefits include performance
incentive and compensated absences which are

expected to occur within twelve months after the
end of the period in which the employee renders
the related service. The cost of such compensated
absencesisaccounted asunder:

I.  Incaseof accumulated compensated absences,
when employees render the services that
increase their entitlement of future compensated
absences, and

II. In case of non-accumulating compensated
absences, when the absences occur.

L ong-term employee benefits

Compensated absences which are not expected to
occur within twelve months after the end of the
period in which the employee renders the related
service are recognised asalliability at the present
value of the defined benefit obligation as at the
Balance Sheet date less the fair value of the plan
assets, if any out of which the obligations are
expected to be settled.

ICICI Bank Limited
Staff Retirement Benefits

Gratuity

TheBank paysgratuity to employeeswhoretire or
resign after a minimum prescribed period of
continuous service and in case of employees at
overseas locations as per the rulesin forcein the
respective countries. The Bank makescontribution
to a trust which administersthe funds on its own
account or through insurance companies.

Theactuaria gainsor lossesarising duringthe year
arerecognised in the profit and loss account.

Actuarial valuation of the gratuity liability is
determined by an actuary appointed by the Bank.
Actuaria va uation of gratuity liability isdetermined
based on certain assumptions regarding rate of
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interest, salary growth, mortality and Saff attrition
asper the Projected unit credit method.

Superannuation Fund

The Bank contributes 15.00% of the total annual
basic sd ary of certain empl oyeesto superannuation
funds managed and administered by insurance
companiesfor itsemployees. The Bank also gives
anoptiontoitsempl oyees, allowing themtoreceive
theamount contributed by the Bank along with their
monthly salary during their employment.

Theamount so contributed/paid by the Bank to the
superannuation fund or to employee duringthe year
isrecognised in the profit and loss account.

Pension

The Bank providesfor pension, a defined benefit
plan covering digibleemployeesof erstwhile Bank
of Madura, erstwhile Sangli Bank and erstwhile
Bank of Rajasthan. The Bank makes contribution
to a trust which administersthe funds on its own
account or throughinsurance companies. The plan
provides for pension payment including dearness
relief onamonthly bad stothese employeesontheir
retirement based onthe respectiveemployee’syears
of service with the Bank and applicable salary.
Actuarial valuation of the pension liability is
determined by an actuary appointed by the Bank.
Actuarial valuation of pension ligbility iscalculated
based on certain assumptions regarding rate of
interest, salary growth, mortality and aff attrition
asper the projected unit credit method.

Theactuaria gainsor lossesarising duringthe year
are recognised in the profit and loss account.

Employees covered by the pension plan are not
eligible for employer’s contribution under the
provident fund plan.

Provident Fund

The Bank is statutorily required to maintain a
provident fundasapart of retirement benefitstoits
employees. Each employee contributes a certain
percentage of hisor her basic salary and the Bank
contributesan equal amount for €igible empl oyees.
The Bank makes contribution as required by The
Employees Provident Funds and Miscellaneous

From Published Accounts

Provisions Act, 1952 to Employees Pension
Scheme administered by the Regional Provident
Fund Commissioner. The Bank makes balance
contributionsto afund adminigered by trustees. The
funds areinvested according to therules prescribed
by the Government of India.

Actuarial valuation for the interest rate guarantee
onthe provident fund balancesis determined by an
actuary appointed by the Bank.

Theactuaria gainsor lossesarising duringthe year
are recognised in the profit and loss account.

L eave encashment

The Bank provides for leave encashment benefit
based on actuarial valuation conducted by an
independent actuary

Chemfab AlkalisLimited
1. Defined Contribution Plan

a. Fixed contribution to provident fund are
recognized in the accounts at actual cost
to the company.

b. Super Annuation Fund: The Company
makes contribution to a scheme
administeredby theinsurer to discharge its
liabilities towards super annuation to the
employees. The Company has no other
liability other than itsannual contribution.

2. Defined Benefit Plan

a. Gratuity: The Company makes
contribution to ascheme administered by
the insurer to discharge gratuity liabilities
to the employees. The Company records
itsgratuity liability based on independent
actuarid valuation asat theBalance Sheet
date using the Projected Unit Credit
Method. Actuarial gains and losses are
immediately recognized in the Statement
of Profit and Loss.

b. Accumulated compensated absence: The
Company records its Compensated
absence liability based on actuarial
valuation asat the Balance Sheet date by
an independent actuary usingthe Projected
Unit Credit Method.

contd. on page no. 256
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From the Gover nment

CA. Kunal A. Shah
cakashah@gmail.com |

Income Tax

1) CBDT notified cost inflation index for the
financial year 2014-15 as 1024, vide
notification no. 31, dated 11/06/2014.

Wealth Tax

1) Notification regarding amendment in
Wealth — tax Rules, 1957

CBDT here bymakes thefollowing rules
further to amend the Wealthtax Rules,
1957 namely:

A) Incaseof individuds HUFand companies
the return of net wealth in respect of
assessment year 2013-14 and earlier
assessment years shall beinform BA.

B) In case of individuals, HUF and
companies the return of net wealth in
respect of assessment year 2014-15 and
any other subsequent assessment years
shall beinform BB.

C) Incaseof individualsand HUF thereturn
of net wealth in form BB in respect of
assessment year 2014-15 and any other
subsequent assessment years shall be
furnished electronically under digital
signature, provided provisions of section
44AB of theincome tax are applicableto
suchindividualsand HUF. Otherwisethey
can file the wealth tax return in a paper
form.

D) Thereturnof net wealth inform BB shall
not be accompanied by a statement of
computation of tax payable or proof of tax
and interest paid or any other document
required to be attached with the return of
net wea thunder any provisionsof the Act.

(For form BB and full text r efer notification no.
32, dated 23/06/2014)

oo

contd. from page 255

3. Other Employee Benefits

Other empl oyeebenefitsareedimated and
accounted as per the Company’s policy
andthe termsof theemployment contract.

ClarisLifesceincesLimited
Retirement benefits
Defined Contribution Plan :

TheCompany’scontributionspaid/ payablefor the
year to Provident Fund and ESIC are charged to
the profit and lossaccount for the year.

Defined Benefit Plan :

The Company’sliabilitiestowardsgratuity and |eave
encashment are determi ned usi ng the projected unit
credit method which considers each period of

From Published Accounts

service asgiving riseto anadditional unit of benefit
entitlement and measures each unit separately to
build up the final obligation. Past services are
recognised onastraight-linebasis over the average
period until the amended benefits become vested.
Actuarial gain and losses are recognised
immediately intheprofit andl assaccount asincome
or expense. Obligation is measured at the present
value of estimated future cash flows using a
discounted rate that is determined by referenceto
market yields at the balance sheet date on
Government bonds where the currency and terms
of the Government bonds are consistent with the
currency and estimated termsof the defined benefit
obligation.

ooad
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Association News @
CA. Abhishek J. Jain CA. Nirav R. Choksi | (=)
Hon. Secretary Hon. Secretary .
Forthcoming Programmes
Date/Day Time Programmes Speaker Venue
14.07.2014 6.00 pm to Technical Aspects of Shri Saurabh N. Tagore Hall,
8.00 pm Finance Bill, 2014 Soparkar Paldi, Ahmedabad.
18.07.2014 5,00 pmto| 3"Study Circle Meeting on Service tax - H.K. College
7.00 pm “Budget Amendment* CA. Nilesh V. Suchak Conference Hall,
and Income Tax - H. K. College,
CA. Jignesh Shah | Ashram Road, Ahmedabad
02.08.2014 41% Residential Various Speakers Jaypee Palace Hotel &
to Refresher Course Convention Centre,
06.08.2014 AGRA.
09.08.2014 2" Brain Trust Meeting on CA. Sanjay R. Shah ATMA Hall,
"Issues on Tax Audit Ashram Road,
(Tax and Audit Perspective) Ahmedabad.
Glimpses of events gone by:
A Programme 'Hassayro' Organised by the A Programme by Information Technology Committee
Entertainment and Cultura Committee on 13" June on “ Generating Financial Statements in Revised
2014, a Tagore Hall, Ahmedabad. ScheduleVI washeldon 20" June 2014 at AMA, ATIRA

Campus, Near [IM, Ahmedabad.

(L to RC.A. Abhishek J. Jain, CA. Shailesh C. Shah,
Speaker Mr. Deepak Gupta, CA. Anuj J. Sharedal al and
CA.Vijay M. Vadia)

1% Brain Trust cum Workshop Committee Programme 2" Study Circle Meeting washeld on 25" June 2014 on
was held on 21% June 2014 on the topic of “Issues in the topic of “ CA as a Practitioner and Net Working
Service Tax — A Mixed Bag” at ATMA Hall, Ashram of CA Firmsat H.K. College Conference Hall, Ashram

Road, Ahmedabad. Road, Ahmedabad.

L to R CA, Abhishek J. Jain. CA. Shailesh C. Shah, . _
Sp(eaker CA. Rajiv Luthi aUCA. Kunal A. Shah and CA. (L to RCA. Naishal Shah, CA. Shailesh Shah, Speaker
Yogi K. Upadhyay ) CA. Dhina Shah, CA. Abhishek Jain, CA. Mehul Shah)
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ACAJ Crossword Contest #3

Across

1

Manufacture, supply and installation of lift is
treated as .

Dueto peculiar nature of servicesitisdifficult
to determine the of service.

Service tax paid on Group Personal Accident
of iseligiblefor credit asinput
service.

Interest on enhanced compensation is to be
taxed on bass.

Down

5.

Benefit of is not available to

Independent Directors.

If tax payable determined does not exceed
thousand rupees, in such cases
assessee cannot be prosecuted u/s 276CC.

CAA'supdatesare now available onthis social
networking site.

Thisishow E.Sreedharan popul arly known as.

Notes.
1

The Crossword puzzle is based on previous
issue of ACA Journal.

Three lucky winners on the basis of a draw
will be awarded prizes.

The contest is open only for the members of
Chartered Accountants Association and no
member is allowed to submit more than one
entry.

4.

Members may submit their reply either
physically at the office of the Association or
by email at caaahmedabad@gmail.com on or
before 28/07/2014.

Thedecisionof Journal Committee shall befind
and binding.

Winners of ACAJ Crossword Contest # 2 ACAJ Crossword Contest # 1 - Solution
. Across

1 CA. Kamlesh Parikh 1. RegisteredValuers 2.  Shantiniketan

2. CA. Gaurang Choksi 3. Aga 4. Bangladesh
Down

3. CA. Dhaval Patel 5. GrossProfit 6. Mananam
7. RBI 8. Service

0dd

258 @\E Ahmedabad Chartered Accountants Journal | July, 2014



